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CORRl GENOA. 


i:’a,i 4 -e 4. l ine 14, for “ made ” read “ uaine.” 

I’aj 4 'e ;>(), last line but. one (ref.), for ■‘(Ih. 6 App."’ read 
“ t! Cli. App.’' 

Page. 4;-j. luie 4 from bottom (ref.), for “W. N. Ill” read 
All. W. N. 111.” 

Page 47. line 5 from bottom (ref.), for “ W. N. 53 ” read 
•^All. W. 44.53.” 

Page 139, lines 17, 18, /or “ could not, in the view lie 
took of tlie case, be said to be a ‘protected 
interest’" read, “was an incumbrance, not on the 
superior darganti tenure which was sold for 
arrears of rent, but on the darmaurusi kayemi 
ganti subordinate to it. The question whether 
tlie riglit claimed by the plaintiffs was a ‘ protected 
intere.st’ or not was not argued before him thougli 
it had been noticed in the judgment of the 
Munsif.” 

Page 292, line 4 from bottom (ref.), /or “I. L. E. 20 
W. R.” rmti5“ 20 W. R.” 

Page 401, line 24, for Dowden v. Dowdenf read 
“ Durant v. Durant (1).” 

Page 682, line 20 (italics), /or “ ss. 494 and 574” read 
“ 495 and 574.” 

Page 682, line 25 (small tj^'pe), for “ such as ” read 
“such.” 
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hctileinBui^ coustvuciuM of—ScttleTiwiit of Mcilikttnci ot ddStUTUt ixiyahle 
to n ami mlar i/f 1780 — Alloivance as coni^iemation for of 

land ialcen hy Govmiment for the creation of fagirs — Ltahility of 
jagirdars — Eesumjdion hy Governments effect of— Suit for sum referred 
to (IS nialikana in settlenieut and (iccou7it of I860 — Ij07ig acquies- 
cence in sum settled in 1780. 

This was a suit ill wliicli the appellant, the Maharajah of Darbhanga, 
claimed to be paid an amiuai sum of Ea. 4B2 odd by the Governiiient 
of India as dasiurat or malikanas an allowance by way of compensation 
to the proprietors for the loss of their proprietary rights in portions of 
their land taken by the Government for the creation of jagirs (or revenue- 
free holdings) and which until resumption by Governinent was payable by 
the jagirdars, but for the payment of which on resuming them tlie Govern- 
ment themselves became liable. The claim was based upon an order of 
10th May 1865, by which the appellant alleged that the annual malikaua 
payable to him in resjxjct of land called mouzah Saliu was permanently 
fixed at lls. 482-0-3. The defence was that the m.alll:ana payable in 
respect of a jagir known as MeheruUah Khan, of which mouzah Salm 
formed part, was settled in 1780 at Rs. 796-2-0, and nothing further 
was recoverable; and that the order made in 1865 did not 0 -™ tim 
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claimed. The sum of Ks. 796-2-0 had admittedly been paid to the prede” 
cessors in title of the appellant since 1780, and was still being } aid to 
the appellant himself, but he claimed to be paid the sum of Es. 482 odd 
in addition. His contention was that the lixing of the 7 naW{ana \n 1780 
was not a final ascertainment of the rights of his predecessors in title in 
respect of it, but was merely a temporary fixing of the percentage by 
which the amount should be ascertained fi’Om time to time, as it varied, 
togetlier with tlie variation of the amount of the proceeds of the land. 
Both Courts in India held tliat the appellant was entitled to nothing more 
tlian the Bs. 796-2-9 already paid to him. 

Held (affirming those decisions), that wluit was done In 1780 amounted 
to a final settlement of tlie owner’s rights in respect of tlie malikana^ the 
payment of which was to be made regiihirly every year from 1780, no 
term being fixed. That it was regarded as final liy the parties con- 
cerned was clear from the fact tliat the payment was made thenceforward 
for a century without any suggestion tliat it was in any way wrong, 
or was subject to revision. The settlement of 1865 only dealt with the 
method of payment of the It provided iieitlier for any altera- 

tion nor for any addition to the maWcaiia already fixed in 1780. The 
account attached to the settlement was made for tlie purposes of the 
settlement only, and tlie reference in it to yyialikana was made merely 
because the maZi/iiawa was an item to be taken into account in fixing the 
annual jumma to be paid by the person in whose favour the settlement 
was made in respect of the mouzahs comprised in the settlement. That 
this was the right view to take of the settlement of 1865, and the account 
annexed to it, was confirmed by the fact that no claim was ever made 
by the appellant for payment of the maWmna not 11 1892, 27 years after 
the date of the permanent settlement, and that no such payment had 
ever been made to him. 

Appeal from a decree (otli February .1907) of the 
High Court at Calcutta, wliich afilrmed a decree 
(17th December 190o) of the Additional Subordinate 
Judge of Mozujfferpore. 

The plaintiff was the appellant to His Majesty in 
Conncil. 

The question for determination in tbis appeal is 
whether the apj)ellant (Sir Rainesliwar Singh Baha- 
dur, K.C.l.E., the Maharajah of Darbhanga) is entitled 
to receive from the Government of India an annual 
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C-roverument. It was not disputed tluit, from the dates 
of the respective resumptions, the d'lsf urcif became 
payable by the Government, and that the sum of 
Rs”! 796-2-3 has in fact been regularly paid l)y them to 
the appellant and his predecessors in title. 

Forming part of mehal Meherullah Khan were eight 
mouzahs in pargaua Ahilwara. These mouzalis were 
known as Sahu, Parwar (two mouzahs), Laswanti 
(three mouzahs), Sehri, and Manikpur. When these 
mouzahs were being settled after I'esumption, it was 
found that they were so closely connected as to be 
oncticallv one mouzah, known as Sahu, and they 
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It is admitted tliat in 1857, 1858 and 1859 the Cov- 
ei'umeiit paid to the tlieii Maharajah variou.s sums on 
account of tlie inaiikdna for Salni, auiountiny to 
Rs. 6,28()-0-8, which would 1)e i>ayiuents for a])out 
14 years at the rates set out in the last preceding- 
paragraph liereof. These payuiemts were in addition 
to the annual sum of Rs. 796-2-3 fixed hy the parwana 
of 1780. From the year 1859 no payments in respect of 
this niahkana were made to or claimed hy the Raj till 
the year 1892. The appellant accomited for this by 
the fact that for a great part of that time the e.state 
was under the Court of Wards, which omitted to 
draw tile niahkana and failed to inform the la *-6 Maha- 
rajah, when making over tlie estate to him, tliat he 
was entitled to such payment. It w^as not until the 
end of 1891 that the tlien Maharajah discovered that 
he was so entitled. 

On becoming aware of his right to this maUkana, 
the then Maharajah in 1892 applied to the Collector ()f 
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arose, and in Ms plaint, after setting ont the facts, 
prayed for a declaration that tlie respojKleiit was 
bound to pay him and his successors in perpetuity 
the sum of Es. 482-0-3 in accordance with the terms 
of the permanent settlement, and arrears from the 
date of the settlement. 1l\x% malikana fixed by the 
permanent settlement was in fact Rs. 489-0-3. No 
reason is given for the claim in the plaint being only 
Rs. 482-0-3. 

The respondent in his written statement submitted 
(m/er aKa) that the condition && to malikana hi the 
permanent settlement was contrary to the pi ovisions 
of Regulation VII of 1822, and therefore ultm vires 
of the officers who carried out the settlement, and of 
no legal force; that the said condition was inserted 
in the settlement owing to mistake and misapprehen- 
sion of the existing facts, and wns not enforceable 
in equity, and that as the appellant was receiving 
fj'orn Government Es. 796-2-9 which was the entire 
sum due as malikana in respect of the whole jagir 
Meherullah Khan, of which rnouzah Sahu formed part, 
he was not entitled to additional malikana hi respect 
of rnonzah Sahu. He further contended that the 
payments made in 1857, 1858 and 1859 were made by 
mistake and inadvertence, and could not be relied 
rrpon as evidence of the recognition by Government 
of any obligation to pay the amount claimed, arrd he 
relied orr the fact that in the year 1844, after the 
resurnptiorr of rnouzah Sahu, the appellant’s prede- 
cessors in title had made a claim on Government for 
malikani in respect of certaiir resumed jagir s, includ- 
ing jagir Meherullah Khan, of which rnouzah Sahu 
fornred jrart, and that he had claimed in respect of 
the whole jagir the sum of Es. 796-2-9 and no more, 
and that he was entitled to no further sum from tire 
Government. 
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The following liaragmplis of the respondent’s case 
are set out as more cleaily elncidating his defence to 
the suit 
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6. The Hoiiourabie East India Company l)ecani6 
Dewaii of Bengal, Beliar and Ori>ssa in the year 1765. 
On 24 til Febrnary 1780, two panvanas were issued 
under the authority of the Company as Dewan, direct^ 
ing the payment to the servants of Raja Madho Singh 
(one of the appellant’s predecessors in title who was 
then the j)roprietor of Sarkar Tirhut) of certain sums 
as diCistiivcit nicililccinci- One of these pOiTWcincts was 
addressed generally to the «/n/a (or collecting staff) 
of the owners of jagirs in Sarkar Tirhut and directed 
the payment of various sums as dasturat malikana in 
respect of the several Jagirs there specified. These 
sums amounted to a total of Rs. 22,361-12-9. Jagir (or 
mehal) Meherullah Khan is among the Jagirs there 
specified, and tlie sum of Rs. 796-2-9 is directed to be 
paid as dnstumt malikana in respect thereof. The 
second of the said nnrwanas is addressed snecifiodl v 





— 
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lyii and for the assessineiit of revenue thereon, was passed 
iumeshwab ill favour of the Company on 10th January 1840 by tlu'. 

Singh Special Deputy Collector of the District of Tirhut 
Secbistahy acting under Regulation II of 1819 and Regulation 111 
FOR NniA 1828. Decrees for the resumption of othej" parts ol‘ 
the said jaigir were passed at various times between 
1886 and 1840. 

“’ll. A permanent settlement of mouzah Sahu and 
other mouzahs was made in 1865 in accordance with a 
proceeding (or rnhokar) bearing dates 10th May Itstio, 
15th .Tune 1865, and 16th July 1865. This permanent 
settlement was made as to two-thirds with Maharajali 
Lachmeshwar Singh Bahadur (then a minor under the 
Court of Ward.s), the successor in title of Maharajali 
Maheshwar Singh Bahadur aforesaid ; and as to one- 
third with Ramdulari Kumar ajid another. Tlie said 
settlement, was made with tlie said persons because 
they, as being the possessors (in the proiierties afore- 
said) of the interest of the original possessors of jagir 
Meherullah Khan, were entitled to such settlement if 
willing to accept it upon reasonable terms as to pay- 
ment of revenue to Government. 

“ 12. The proceedings for the permanent settlement 
in 1865 provide for the payment to Government by 
the holders of the settlement of a fixed sum of 
Rs. 489-0-3 towards the malikana due under the said 
}Mrwct7'ia oi It SO ; hut the appellant, as the successor 
in title of Maharajah Lachmeshwar Singh Bahadur, 
claims to receive this sum (subject to an arithmetical 
correction) from the respondent as an annual pay 
ment in addition to the annua] sum of Rs. 796-2-9 
hereinbefore referred to, together with arrears of the 
said additional sum. The appellant had no claim to 
any annual payment in addition to the said sum of 
Rs 796-2-9, and the settlement proceedings of 1865 
could not confer any such title upon him. 
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lo. Ill tLe year 184 1 the apj)ellant’s predecessor 
ill title for the time being, the proprietor of Sarkar 
Tirhut, applied to the Collector of Tirhiit for the 
(lafitnraf and iHoTihaua due to liiin from Government 
on account of tlie resumption of certain jagir.s in that 
district. The amounts claimed by the apiiellant’s 
predecessor in tit U> on that occasion incliidetl a .sum 
of Rs. i9()-2-l,') g. as malili-ana in respect of jagir 
Meherullah Khan. And an office report tijioi) the .said 
application .shows that mouzah Salui was one of the 
monzahs in respect of which the said sum was claimed. 
No further moZifrflUrt was claimed in resiiect of the 
said Jagir. The said application was submitted by 
the Collector to the Commissioner of the Bhagalpur 
Division for sanction in a letter dated 15th Augu.st 
1844, and sanction was accorded by the Commissioner 
ill a letter dated Srd May 1845. 

14. In the year 1853 the appellant’s predecessor 
in title, Malmiajah Mahe.shwar Singh Bahadur, was 
called upon, undej' th.e oider of the Commis.sioner of 
the Bhagalimr Division, to state particulars of all 
jagirs in which he claimed inoprietary right, which 
had been jcsumed, ajid on account of which he was o}' 
was not in receijit of da,<ttnraf nialikana. The said 
Miilnrrajah Bahadur accordingly presented a petition 
dated 21st Sejitemher 1853. The schedule to the said 
petition contains a statement that a madkana of 
Rs. 1 36-1-15 g. has been iiaid in inspect of ‘Mehal 
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1911 the question of limitation thereiore did not avise ; 
EaS^wab that the plaintiff was not entitled to receive the sum 
‘ Singh of Rs. 482-0-3 (or Rs. 489 odd as stated by the 
Subordinate Judge) over and above the sum of 
Rs. 796-2-15gds., which he had been receiving annually ; 
that inouzah Sahu was admittedly one of the several 
mouzahs contained in jagir Meherullah Khan, and 
that the sumof Rs.796-2-15gds. included t\\&maUkana 
in respect of inouzah Sahu; that the settlement 
ruhokar was not a covenant made by the CTOvernment 
in favour of the appellant’s predecessor in title as 
expropriated proinletor of inehal Sahu, but was a 
contract between the Government and the plaintiff’s 
predecessor in title, and certain other persons with 
whom the settlement was imide as owners of the 
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reference to the assessment of malikana in respect of i9n 
certain other inonzalis comprised in jagir Meherullah rajJ^var 
K han, and intimated that they would receive and Sixon 
consider any further evidence that the parties could *SEciiETABy 
produce. Accordingly, the defendant filed a petition f"™ 
On 17th March 1 906 and filed certain settlement 
and resumption records relating to the above 
matters. 

The appeal again came on for liearing before 
Saeada Charan Mitra and Caspbrsz, JJ., who, after 
reviewing the various settlement proceedings, uplield 
the findings of the Subordinate Jxidge, and dismissed 
the apj»eal. The material portion, of their Judgment 
was as follows : — 


“ So far as we can make out, tlie quinquennial settlements made since 
1780 and tlie Decennial and Permanent Settlements of 1790 and 179.3 
respectively, did not include the jagir villages in the settlements with the 
Durbhanga Raj. The settlements were made exclusive of these villages, 
the Raj being only entitled, under tlie order of the 24th February 1780 to 
which we have referred, to dasturai and malUana as specified in tlie 
parwanas of that date. Tims, thongh originally forming parts of Sarkar 
Tirhut, they ceased to he so at the Permanent Settlement of 1793, and all 
the rights of the Raj in respect of tlicm, e.xcept dasturat and malikana^ 
were practioally extinguished. . . . _ d 


After .referring to the resumptions by Government 
of some of the jagir villages, the Judgment con- 
tinued ; — 

According to the papers of 1844 the amount payable to the Raj for 
the five villages in pargana Ahihvara was Rs. 703-10. Accepting tlie con- 
tention raised on behalf of the Government, we observe that this sum 
ought to have been apportioned on the five different villages at their settle- 
ments, but it is obvious that tiie Government officers omitted to do so 
except as regards Sahn. No reason has been given to, us for such omis- 
sion. The conflicting decisions of the Revenue authorities on the claim of 
the Raj are on the record. They differ from each other on material points : 
they give valuable information bearing on the questions raised before us. 
but they do not touch the vital matter— the reason for the omission to 
apportion and assess the dasturat and malihana dues on the several villao-es 
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supposed It - to liave arisen from tlie custom established in that province 
ot drvKlmg the produce between the cultivator and Government, in order to 
afford tlie propnetor of the soil a proportion of the produce, which under 
sucli an usage strictly enforced, he could never receive without some 
authorized allowance in liis favour ’ (paragraph 6). In other words, those 
proprietors ’who were in receipt of maHhana in Mr. Shore’s time had 
been uirondy sludved with hereditary pensions amounting to a certain per- 
centage on tlie rental of their estate.s, rental and revenue being then synony- 
mous. Mr. McXeilo goes on to say tiiat the Permanent Settlement put m, 
end to this system, ‘except in those cases where the prm rietors declined 
the terms offered tliem, and preferred to remain out of pos.se8sion Such 
propnetors continued, as in otiier parts of Bengal, to receive 
allovvauces under tlie rule above quoted.’ 

^Ir. McISleile also says : ‘ But there were besides extensive lands in Behar 

the Government share of the rental of which had been alienated by royal 
and other grants. The proprietors of tliese laklieraj estates were assessed 
to tlie public revenue, the lakherajdars remaining in posses.sion, the malikana 
previously due from them was added to the Government revenue with 

which they were assessed and has since been p.nkl to the maliks from the 

Treasury by the Collector’ (page 99). These observation., may be equally 
applied to the facts of the present case. For it will appear from the 
panmna^ of the year 1780, to vvliioh reference has already been made that 
the English Company, the Dewan of the Emperor Shah' Alam, continued 
the payment of certain allowances styled dasturat nankar and malikana 
to Raja Madho Singh, the predecessor of the present plaintiff, on account o-^ 
the lakheraj .Mehal Meherallah Khan ; these allowances, as wo have stated'^ 
amounted to Rs. 79(5-2-9, and they were unaltered mitd the mehals were 
resumed. In Mr. Shore’s minute of the 18th of September 1789 (paragraph 
147) reference is made to a proposition of the Collector of Tirhut for the 
resumption of tlie grant of dasturat to the Raja and for making him a 
permanent allowance in eouipensation for the resumption. The dasturat is 
there stated to comprehend a variety of articles of which an enumeration is 
given from an account for 1 1 87P. It includes malikana., and this paragraiih 
m Mr. Shore’s minute may explain the entries in the parwana of 1780. We 
tiunk, however, Mr. Shore referred to other dasturats and not tbe dasturat 
referred to in the present suit. though it is of the same nature. 

“ Thus tlie liistory and nature of those imposts, so far as they mav be 
ascertained from the papers on the record of this case, and the authorities 
on the subject, le.id ns to the conclusion that they were originally payable 
by the holders of the villages to the proprietors of the parent estate from 
which they had been carved out ; that on the resumption, the Government 
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1911 occupied the same position as that of the original holders of those villages 
Ramfshwar representatives when and so long as they were in possession 

Singh ^ matter of fact the Government admit such liability), and that 

V. after the Government parted with possession by making permanent settle- 
n^ents, the liability naturally passed to the settlement-liolders. Tiie sum 
FOR InOia. Meberullah Khan has remained unaltered since 1780, 

and it appears to us that it is fixed and unalterable, and each settlement- 
holder is bound to pay his share of the original sum as a liability winch has 
passed to him from the jagirdar and the Government in succession. If 
the ex- jagirdar is also the settlement-holder, there can be no question 
that he should l)ear the burden, and a rateable part of the allowance to the 
proprietor of the original parent estate should be added to the revenue 
payable, the Government having undertaken to pay the entire allowance. 
If, on the otlier lumd, the settlement-holder is some other person, not the 
ex-jagirdar, tlte rateable share of tlie allowance ought still to come out of 
the villages and he paid either out of tlie payable under section 3 of 

Regulation II of 1819 and section 5 of Regulation VII of 1822, or be added 
as an additional sum payable by the settlement-holder over and above the 
revenue and malikaua. We do not deem it necessary now to consider from 
whom the sum sliould be realised in tlie event of a settlement- holder being 
different from the ex-jagirdar. If, however, the lands by any process of 
transfer or merger came into the possession of the proprietor himself, the 
allowance or a rateable share of it would come to an end, and the Govern- 
ment on re-settlement after resumption would be entitled to be relieved of 
their liability ^ro 

‘‘ In the present case, Sa'iiu came to be in the possession of the plaintiff, 
the proprietor, to tlie extent of a two-thirds share, and Dulari Kumar or 
Kishan Ballabfi Mahto had tlie remaining one-third as representatives of the 
^lid so far as the two- thirds share of the rateable amount 
payable for Sahu is concerned, tlie plaintifl: could not claim it from Govern- 
ment. If, notwithstanding the settlement, tlie Government kept on their 
entire liability and continued to pay the entire sum of Rs. 796-2-9, the 
plaintiff:' was bound to re-imburse the Government to tiie extent of his share 
of the liability. 

“The plaintiff’s predecessor acquired a two-thirds share of the jagir 

village Salm in 1853 and the Permanent Settlement was concluded by the 

proceeding of the 10th May 1865. The revenue fixed was Es. 2,892-2-1 
out of which Es. 482-0-3 was payable as malikana. This malikana, accord 
ing to the proceeding and the correspondence that took place between the 
Collector and the higher Eevenue authorities, was payable to the plaintift’s 
predecessor himself, but the proceeding is ambiguous as to wbetiier it was 
payalde as a part of the original dasturat and malikana aUowance 
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independent item. All fchat cleariy appears is tliat it was 
plaintiff's predecessor as proprietor of Sarkar Tirliut. He 
to it or a two-tliirds share of it as ex-jagirdar, hecanse the 
made with him and his c*o-s}»arer as the jagirdars in posst 
<jiiestion necessarily arises, why slumld the sum of Ks. 482.C 
addition to tJie sum of Ks. 79()-2-9. Tlte Maliarajali l»ad no 
tlie fiscal laws in force. He could get it only as a pai 
allowance. 

Tlie confusion giving rise to the present litigation ii- 
attributable to an incorrect use of the term malilcma after 
af jagir mehal Melierullah Klian, as also to tiie fact th 
malilcana was one of the items aggregating Rs. 79G-2-9, Im 
dated sum whicti was paid from tlie year 1780 to Eaja IMadl 
successors in the Raj Dnrhlianga. It is sufficiently obvious t 
ceases when tlio property on wliieli it is cliarged is no loiige 
the control of the person to whom an allowance was grant 
compensation for his deprivation of that property. This 
was the result of the settlement of the year 1865 of monz 
with the Raj. The settlement of Sahn to the extent of a t 
was made in prepetuity with the proprietors of the lands in 
section 6, Regulation XXXVII of 1793~~-the Badshahi i 
tion — and no maliJm7ia allowance was permissible with r 
provisions of Regulation VII of 1822, section 5, because 
neither let in farm nor hold hhapi ; the pronrietor was rmt ‘ a- 
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On this appeal, 

DeGruyther, K.G., and E. U. E delis, foi- Ihe appel- 
lant, contended that Ike Courts in India sljould 
have held that the a|)peilant was entitled to the 
molikcina the permanent settlement of 1865, 

by which, it was submitted, th(' j'espondent was 
bound, and had no power to go behind it, or to deal 
with it either by revisiojp alteration, or setting it 
aside; that there was nothing ainbiguous in the settle- 
ment proceedings, nor anything to show tluit the 
maf.ikanu fixed tliereby was regarded as a ])ortion of 
the cl ,sturat fixed in 1780 ; that until tlie coixtrary was 
proved the settlement of 1865 must be held to be re- 
gular and correct, and binding on the parties thereto ; 
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that the onus being on the Government to show, 
if such is the case, that it is erroneous they have failed 
to discharge that onu.s ; that the High Court was in 
error in its findings as to the right of the appellant to 
receive 'tncilihanci at the time of the permanent settle- 
ment, and if, as the High Court suggests, the appellant 
vvould be bound to reimburse to the Government the 
proportion of the Es. 796-2-9 apportionable on Sahu, 
the onus was on the Government to show what that 
amount was, and they had failed to do so ; and that the 
order made in the appellant’s favour by Mr. Stevens as 
Member of the Board of Revenue, dated 16th April 
1897, was binding on tbe Government, and should not 
have been set aside. Reference was made to Haring- 
ton’s Analysis of Bengal Laws and Regulations, 
Ed. 1817, Calcutta, Vol. Ill, pages 242, 243, 244, 344, 
405, 410, 411, 415 ; the 5th Report on the East India 
Company’s affairs by Select Committee of the House of 
Commons (letter of Mr. John Shore of 18th September 
1789, page 85, paragraphs 3 and 7), pages 557, 568, para- 
graph 147, and page 583 ; Baden Powell on Land Tenures 


to malikana Law relating to Land Tenures in Lower 

Bengal, by A. Phillips (Ed. 1876) ; Field’s EemilatinTiQ 

of the Bengal Code, (Ed. 1875) ; Regulation xlxVH of 

1/93, page 261 ; Regulation II of 1819 page 470 • 

tion VII of 1822, section 5 9 nor., koq * t> ^ 

Tw looe on 0, Clause 2, page 528 ; Regula- 

oive IX of 1826, section 5, clause 5, paee 680. The 
amount fixed by the settlement in 1866 was either a 
mistake of the Eevenue oflioe, or it was fixed in 

^rpetuity. In 1780 there was no power or authority 
to make a settlement; in 1865 -4. 

under. Regulation XXXVII of 1793, 

Sir Erie Eichards,E.C.,&nd,B. M: Konstam, for^ 
the respondent, contended that ; the appellant wAs nk 
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entitled to any payment in the nature of dasturat or 
maliJcana in respect of inonzah Salin, other than what 
was included in that respect in the annual sum of 
Rs. 796-2-9 which was admittedly due to him; that 
the parivanas dated 24th February 1780, tlie letters of 
the 15th August 1844 and 3rd May 1845, read with the 
office report dated 4th April 1844 and the petition of 
the appellant’s predecessor in title dated 21st Septem- 
ber 1853, showed that the annual sum (d' Rs. 796-2-9 
was the whole of the annual payment to whicii tiie 
appellant was entitled in respect of jagir Meher- 
ullah Khan, in which jagir mouzah Sahu was includ- 
ed (see paragraphs 6, 13 and 14 of respondent’s easel ; 
that the proceedings for the permanent settlement of 
mouzah Sahu in 1865 did not set up any contract 
between the Government and the appellajit or his 
predecessors in title as expropriated proprietors of 
mouzah Sahu (see paragraph 12 of respondent's case) ; 
that mouzah Sahu having been resumed in 1840 under 
the provisions of Regulation II of 1819, was settletl 
direct with the proprietors in 1865 under the i)rovi- 
sions of Regulation VII of 1822, as applied bv Regula- 
tions III of 1828 and IX of 1825, and therefore no 
malikana payable to the .proprietor ; that by 
virtue of section 5 of Regulation VII of 1822, clause 2, 
malikana was only payable to the proprietor when’ 
land was let in farm or lie Id khas, and neither of these 
conditions was fulfilled in the case of mouzah Sahu ; 
and that the sum mentioned as raalikmia in the per- 
manent settlement proceedings of 1865 was nottlrereby 
made payable by the Government; to the appellant or 
lis predecessors in title, but was merely mentioned as 
in allocation to mouzah Sahu of a part of the said • 
-nnual sum of Rs. 796-2-9. There was no distinction 
letween dasturat and malikana which were substan 
tally the same things, Reference Avtis made to 
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ilaringtou’s Analysis of Bengal Laws and Regnlations, 19^ i 
\ ol.^ Ill, page 34o, the qnestion and answei- as to kamesuwak 
zamindai's being ousted ; 'tnaUkcma was compensation Singh 
for the loss of profits the zamindar sustained : Sarada secbetahy 
M itra’s Land Law of Bengal, page 56; jagir lands oi’’ State 
were iiot included in the settlement of 1793. The 
parwana of 24th Eebruary 1780 settled Wxe maMkana 
forever; there was no agreement to pay 10 per cent, 
on any profits as the appellant states. If the appel- 
lant ever had any claim it was barred by the law of 
limitation. 

DeGniyther, K.G., in reply. The title of the pre- 
tleeessor from whom the appellant deiived tlie right 
he claimed began as an owner of land and a Jagirdar 
put in by the Government in 1780, and entitled to 10 
per cent, on the profits as malikana. Had that right 
ever been lo,st ? There was nothing anywhere that 
took away the right to receive that : see Field’s Bengal 

Regulations " Introduction,” page 69. 


The judgment of their Lordships was delivered by 

Lord Mbesey. This is an apimal from a decree 
of the High Court of Judicature at Fort William in 
Bengal, dated the 5th February 1907, confirming a 
decree of the Subordinate Judge of Mozuflerpore, 
dated the 17tli December 1903. 

The action was commenced oji the 6th February 
1902, and it was brought to establish a claim on the 
part of the appellant to be paid an annual sum of 
Rs. 482-0-3 by the Government of India by way of 
dasturat or raalikana in respect of certain land known 
as mouzah Sahu in the Tirhut District. 

The claim is based upon an older of the Court of 

the Assistant Collector of Tirhut, dated the lOth Mav 
- 1 .-. _ 
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dasturat ov malikana payable to him in respect of 
mouzah Sahu was permanently fixed at Es. 482-0-3. 

The answer to the claim is that the dasturat oi- 
umlikana payable in respect of a mehal or jagir 
known as Mehernllah Khan was settled once for a II 
as long ago as 1780 at Es. 796-2-9, and that as the 
mouzah Sahu formed part of that mehal or jagir 
nothing further is recoverable, and further, that the 
order relied on does not give the right claimed. It i.s 
common ground that the Es. 796-2-9 has been regu- 
larly paid year by year to the appellant or his prede- 
cessors in title since 1780, and that it is being j)aid 
at the present time. 

It appears that one of the appellant’s predecessors 
in title was the proprietor of a large estate in the 
district of Sarkar Tirhut. About the middle of the 
18th century the then Emperor Alaingir carved out 
of this estate several jagirs or revenue-free holdings. 
One of ihese jagirs was eTanted tn n 
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issued & parwana or order dated the 24r,h February 
1780, fixing the total amount at Rs. 22,321-12-3. By 
■Miothev parwanu of even date, the proportion of this 
sum of Rs. 22,321-12-3 payable in respect of jagir 
Meherullah Khan was ascertained at Rs. 796-2-9. It is 
important to observe the wording of these two »ar- 
tva?ms. The first is addressed to tJie amlas (collecting 
stafils) of the whole of the jagirs. It recites a pre- 
vious parwana of the 21st October 1779, which iiad 
fixed the dasturat at Rs. 23,339-6-3 “according to the 
actual proceeds for 1185 ,P.S.” (corresponding with our 
year 1778) of tlie said jagirs. It then states that a 
dispute had arisen about one item, that that item had 
accordingly been deducted, and that the balance 
Rs. 22,321-12-3 had been “ fixed as the amount of daa- 
turat according to the details given on the back.” It 
then proceeds as follows You will, according to 
the above, ctonUnue to pay the dasturat, &c., to the 
Amla of the Raja regularly every year from the y ar 
IU6F.S. ’■ (1779). On the back the anttnnt to be iZ 
in respect of each jagir is set out, that for Meherullali 

Khan appearing as Rs. 796-2-9. The secoud parwana. 
IS addressed to the amlas of jagir Meherullah Khan, 
and after stating that the dasturat has been “ ordered 
and fixed ” on the actual gross proceeds of 1185 P.S. 
(1778), requires the amlas to pay the same “ as per 
detail on the back to the amlas of the Raja regularly 
every year from the year 1186 P.S. (1779).” On the 
back the items making up the dasturat are set out. 
When added together they amount to Rs. 796-2-9 
Among these items is one described as “ mal H e mnli 
tana) at 10 per cent., Hs. 184-4-6.'’ It is conteX on 
behalf of tlie appellant 'that the fixing of the dasturat 
or 'inalikana by these two parwanas was not a final 
ascertainment of the vio-bra .a n. .., 
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also t)aKi otuer additional sums on account of mali- 
k(ina for Salin, tlius admitting the right of the apiiel- 
lant to receive more than the Rs. 796. That such pay- 
ments were in fact made is not contested. They were 
made between, the years 1857 and 1859, and amounted 
in all to Rs. 6,000 or Ks. 7,000. The respondent con- 
tends tliat tliese payments were made by mistake. 
Ihe appellant adduced no evidence to show the nature 
of the claim put forward for these additional pay- 
ments nor the circumstances under which the pay- 
ments were made ; and at the very time that they 
were being made, the Rs. 796 payable by virtue of the 
pcirwcinct, of It 80 was also being paid. The payments 
were made on the orders of the then Assistant Col- 
lector of Tirhut, who is described by Mi\ Stevens (a 
member of the Board of Revenue) in his order of the 
16th April 1897, set out at page 92 of the Record, as 
“an officer of very short experience.” The Judge of 
the first Court below found as a fact that these pay- 
ments had been made under mistake and misappre- 
hension and their Lordships see no reason for differ- 
ing from this finding. The payments, therefore, 
become of no significance in relation to the present 
litigation. 

It is iurther saitl that a permanent settlement of 
mouzah Sahu together with other 11 1 on 7.i\h ft ft a 
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1911 maliTcana. This settlement would expire in May 1865. 
Raheshwab proceeds, in Parts V and VI, to deal with the 

Singe question of -iJiaKfeawa. It states that the whole of the 
maliTcana is payable to the Maharajah Lachmeshwar 
Singh Bahadur, one of the appellant’s predecessors in 
title, and in addition it finds that, since the last pre- 
ceding settlement, two-thirds of the jagirdar’s rights 
had been acquired by the said Maharajah, and that he 
is in possession of them. The Maharajah thus held a 
double position. He was the owner entitled to receive 
the maliTcana, and also the proprietor of two-thii’ds of 
the jagirdar’s rights which involved the liability to 
contribute to the payment of the maliTcana, The 
settlement deals with this position. Part VI is as 
follows: — 

“ Inasmuch as Maharajah Lachmeshwar Singh Bahadur, who was before 
entitled to malikma only, is now a possessor also, reference was made to 
the Collector . . . as to whether «jaZ»I:ana allowance should be made 

separate or not ; in answer thereto a letter was received 

containing instructions to the following effect : — ‘ malifcana right cannot be 
extinguished, but there should be new an-angement and new rule so as to 
avoid the roundabout way of payment of the malikana by the possessor, 
and of the subsequent withdrawal of it from the treasury. But that can- 
not be done in the case of this mehal, because Maharajah Lachmeshwar 
Singh, minor, is possessor of two-thirds, and Kishan Ballabh Mahta is 
possessor of one-third . . . therefore arrangement is made according 

to former practice.’ ” 

This is the only reference in the settlement itself 
to maliTcana, and it is obvious that it refers exclusively 
to the. method of payment. It neither provides for 
any alteration of, nor for any addition to, the mali- 
Tcana already fixed in 1780. There is, however, an 
account attached to the settlement in which the 
gross pi’oceeds of the “ main mehal ” are stated to be 
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(Rs. 535), less 10 per cent, for village expenses, is added 
to the sum payable in respect of the main mehal, and 
after takiiig into account certain other items, the 
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]S MU error. It ought to be 
Rs. 482-0-3 (Rs. 535, less 10 per cent.). The error is 
corrected in Part VII, -which fixes for the settlement a 
uniform annual/nmn*n of Rs. 2,943, inclusive of mali- 
kana, from the 1st May 1805 in pei-petuity. This sum is 
arrived at by adding to the Rs. 2,461-11-4 above men- 
tioned the correct amount, namely, Rs. 482, for the 
malikana. It is suggested by the appellant that this 
account read in eonjunctioii wdth the settlement, of 
which It IS part, gives to the appellant a right to claim 
as mcihkmia, apart from a^id in addition to the mctli- 
kana accorded to him in 1780, the further sum of 
Rs. 482. Their Lordships are of opinion that the 
account, whether taken alone or whether read -xstHU 
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Their Lordships are of opinion that the appeal 
fails, and they will humbly advise His Majesty accord- 
ingly. The appellant must pay tlie costs. 

Appeal disini.smf. 
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Solicitors for the appellant: Sanderso)t., Adldn, 
Lee Sf Eddis. 

Solicitor for the respondent: The Solicitor, Lidia 
Office. 


PRIVY COUNCIL 


RANG LAL SINGH 


RAVANESHWAR PERSHAD SINGH 


[ON APPEAL FROM THE HI6H COURT AT FORT WILLIAM IN BENGAL.] 


Bale in execution of decree — Settmg aside sale — Material irr 
allegation of — Civil Procedure Code (Act XIV of 1882 ss. 
— Proclamation of sale — Bale fixed to take place at month 
naming day^ place and hour of commencement of such saleS' 
of presiding officer. 


A sale in execution of a decree was adjourned from 16th May until 
13th July, and in the fresh proclamation of sale issued it was notified that 
“ in the absence of any order of postponement the sale would lie held at the 
montiily sales commencing at 6 o’clock on the morning of 13th July 19Q3 
at Monghyr.” Owing to tlie absence of the presiding officer from the 
station, the monthly sales did not begin until 17th July, and in the course of 
them the sale in question was held on the 20tiL On an application under 
section 311 of the Civil Procedure Code (Act XIV of 1882) to set aside the 
sale on tlie ground of ‘‘ material irregularity ” within the meaning of 
sections 287 and 291 of the Code : — 

Held (affirming the decision of the Courts in India), that in holding the 
sale On 20th July the Court had not acted in contravention of the provisions 


^ Present : Lord Macnaghten, Lord Shaw, Lord Mersey! 
Mr. Ameer All 
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iJie application was made by petition under sec- 
tion 311 of the Code of Civil Procedure (Act XIV of 
1882) to have the sale of the one-fourth si lare of tlie 
appellants in mouzah Dninri, in execution of a 
mortgage-decree obtained against them by the res- 
pondents, set aside. The only grounds necessary to 
refer to on this appeal were that there had been 
material irregularities in publishing and conducting 
the sale, which had the effect of causing substantial 
injury to the appellants. 

The first respondent (the purchaser at the sale), 
who alone opposed the application, denied that there 
was any irregularity in the matter of the sale, and 
asserted that an adequate price had been obtained 
for the property sold. 

The Irregularities complained of were fu) non- 
publication of the sale proclamation, (b^ non-publica- 
tion of a fresh proclamation under section 291 of the 
Civil Procedure Code, 1882, the sale not having taken 
place within seven days from the date fixed for the 
sale, (c) that the Government revenue payable being 
more than Rs. 500, the sale should have been published 
in the Calcutta Oasette, and (d) that when the pro- 
perty in dispute was purchased in the name of Bal- 
makund Sahay, Dewan of the Maharaja of Gidhoui 
(the respondent), the latter cannot be declared to be 
tlta purcliaser of the property. 
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He tried first to pay olY the decree debt. Failing therein^ he attempted to 
secure bidders and raised the value of the property at the sale with a view 
to recover the money advanced by him on tlie property. At his request 
sale proclamations were published six times on the property, and it was 
under the (ith publication that the prop{.;rty in dispute was sold. When on 
the SOtli March 1903, on the representation of Mr. Floyd, 11th May 1903 
was the date fixed for the sale under the 5th proclamation, Mr. Floyd could 
not appear on the latter day, the judgment-debtor (himself) appeared and ap- 
plied for three days' adjournment, and at his instance the sale was adjourned 
to 14th May, and the property having fetclied only Ks. 12,100 at the sale, 
it was postponed to 13th July, under a fresh proclamation. Every possible 
care was taken to sell the property at a fair price, which I think was sold 
for a very adequate value of Rs. 38,000. Under the circumstances, I 
must reject the judgment-debtor’s petition.” 

An appeal to the High Court was heard by 
Habington and Pabgiteb, .TJ., who dismissed it with 
costs. They said : — 

The point taken on behalf of the appellants is that the sale should 
have taken place on the 13th July 1903, but that the Judge being aw^ay on 
casual leave the sale did not take place until the 18th July, that there was 
no warrant for holding the sale on the 18th' and that therefore the whole 
proceeding was illegal and void. 

“ It is further contended that the notices required to be served were 
only served in one out of the 13th mouzahs. Even if it be assumed tiiat 
these matters were established, there was in our opinion only an irregularity. 
The onus tlierefore rests upon the appellants to show that they have 
suffered substantial loss in conset|uence of these irregularities, supposing in 
fact irregularities took place. 

“ Now, the property was sold and it fetched Rs. 38,000. The Judge 
finds that the net collection from the property amounted to Rs. 2,054 
odd. If that finding is correct, then, so far from the judgment- debtors 
having suffered any injury, they succeeded in selling their property at a 
good price, at 19 years’ purchase, which is more than the average price of 
property in that district. But the appellants contend that the collections 
amounted to Rs. 5,200 or 5,300. Oral evidence was given to tliis effect 
and the appellants state that the jammabandi shewing tliese figures is in 
possession of tlieir manager. It is a very remarkable fact that they did not 
produce the which they say are in their manager’s posses- 

sion. From the Road-cess returns which were filed by the judgment- 
debtors, we see that the collections amounted to sometMng over Rs. 2,000. 
That being so, we think the Judge was quite right in his conclusion, and the 
appellants have entirely failed to show that the property has been sold at 
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inadequate price. Even if there was an irregularity in tlie proceedings 
Ranu Lal appallants have sustained no damage, consequently they arc not cntillee 
Singh to Rave the sale set aside.” 

On this appeal, 

Sir Erie Richards, K.O., and A. A/. D^n/te, ftn 
tlie appellants, contended that the l■ep.l•eselltatioll 
in the sale proclamation as to the value of tlie 
property being only Rs. 11,511, the notices having 
been served in one mouzah only out of the tlurteeii, 
the sale having taken place more than seven days 
after the advertised date in coiitraventioii of the 
provisions of section 291 of the Civil Procedure Code 
(Act XIV of 1882), were all material irregularities 
which invalidated the sale. As to the date of sale, the 
day and hour of sale must be specified in the procla- 
mation: see section 291 of the Code : yet the sale was 
advertised for one day, and took place on another, and 
the hour was not given. Reference was made to 
sections 286, 287, 291 and 311 of the Code of Civil 
Procedure; Woodrofle and Ameer All’s Civil Proce- 
dure, page 949 ; and BashatmUiUa v. TJma Churn 
Dutt(p. There was no evidence whatever that 19 
years’ purchase constituted a proper or an adequate 
rate at which to assess the price of such a tenure 
Road-cess returns were not a proper foundation for 
calculating the proper value of the property. The 
price obtained was inadequate, and substantia] loss 
was caused to the appellant thereby, which results 
were both referable to the material irregularities in the 
conduct ot the sale. 

DeGruyther, K.C., and Ross, for the respondent 
were not called upon. nueni, 

27 . The judgment of their Lordships was delivered b v 
ilR. Ameer All This is an appeal from a judgment 
and decree of the High Court of Bengal which affirmed 
0) (1889) I. L. li. 16 Gale. 794 
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the ordoi' of the Subordinate Judge of Moughyr, dis- 
missing the application of the Judgment-debtors, 
appellanls, under section 311 of the Civil Procedure 
Code (Act XIV of 1882) to set asidt; a sale of certain 
landed property in execution of a mortgage-decree. 

The grou nds on which the sale was impugned in 
the first Court were twofold, {i) that the i)roi)erty sold 
was a tenure and therefore inalienable; and 

(i?) that there was material irregularity in publishing 
and conducting the sale which resulted in substantial 
injury to the appelhuils. 

The first ground appears to have been abandoned 
in the High Court and is not pressed before this Board. 
The appellants now rest their case mainly on the 
provisions of sections 287 ami 291 of the Code. 
They urge that on the 16th of May 1903 the sale was 
postponed to the 13th of July following and a, sale 
proclamatioii was tlirected to issue fixing that date for 
sale; that it was not sold on the 13th, but on a later 
tlate, wdthout a fresh proclamation as required by law, 
and that consequently the sale is null and void, and 
ought to be set aside. An examination, however, of 
the proceeding, s culminating in the sale shows that 
there is no .substance in the appellants’ cojitention. 
It is clear from the order-sheet that .sale proclamations 
had issued, at the instance of the appellants, not less 
than six times. On the 3Uth of March 1903 the sale 
was stayed on their application and a sale proclama- 
tion had issued fixing the 11th of May. On this day 
the appellants asked for three days’ grace, wdiich was 
granted, the property being “kept under hammer.” 
It was not, however, put up to sale until the 16th of 
May, when it was found that there, were not sufficient 
bidders present, and a fresh proclamation was there- 
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absence of any order of postponement the sale would 
be held at the monthly sale, commencing at 6 o’clock 
in the morning of the 13th of July 1903, at Monghyr.” 

The presiding officer was, however, absent from 
Monghyr from the 13th to the 16th of July. On the 
17th an application was made to him for a postpone- 
ment, which was rejected. The property, however, 
was not sold until the 20th. It is evident that on the 
16th of May the sale was postponed to the 13th of 
July, the clay on which the monthly sales were to 
commence : those sales did not actually begiji until tlie 
17th, owing to the absence from the station of the 
presiding officer, and the sale was held on the 20th in 
the course of the monthly sales. On the facts appear- 
ing on the record their Lordships think the Subordi- 
nate Judge did not act in contravention of the provi- 
sions of the Olvil Procedure Code in holding the sale 
on the 20th of July. 

Both the Courts in India liave found against the 
appellants on the question of substantial injury. The 
evidence regarding the value of the property is meagre 
and unsatisfactory, and their Lordships are not satis- 
fied that, assuming even there was any irregularity in 
•publishing the sale, any substantial injury has been 

caused thereby to the appellants. 

On the whole, their Lordships are of opinioai that 
the order of the High Court is right, and that this 
appeal should be dismissed wuth coste. And they will 
humbly advise His Majesty accordingly. 

Appeal dismissed. 

SolicEors for the appellants : T. L. Wilson 4 - Co. 
Solicitors for the first respondent .- Downer tj- Johnson. 

j.v.w. 
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CIVIL RULE 


Before Mr. Jugtice Monk 


KAMIKI DEBI 


PBAMATHA NATH MOOKERJEE 


hand Acquit), nfm—DehtUtai — SkelmU—Laud Acquhiimn 
s. 32^ subs, fij, ds. (i) and (ii)--Cbjnipensation — T 
entitled to (nthdnuD eompensatiun money for ueees 
debtdtarproperty---Jupkdi(dm^ 

Land dmlicated to an idol nr to reiig-ions and eliaritabie 
belonging to the shebait or trustee “ who has 
same within the meaning of i lie nrovisinns! n 
Acquivsition Act. 

Where a portion of the debuttar 
Acquisition Act, and the compensa' 
securities, tiie shebait is entitled 
funds ami apply the same to dTect necessary 
of the debuttar property. 

As under section 32 of the Act the eompens 
the custody ot the Court, jurisdiction is by imp 
to deal with all questions that, may arise as to th 
in its custodv. 


property was acquired under tiie Land 
ion money was invested in approved 
o withdraw a portion of the invested 
repairs to tlie remainder 


Rule gniuled to the petitiouer, Kamini Debi. 

O ne Ram Kumal Mnkherjee under a testa me 
dispositiou made on the 4tli of Febraary, 
dedicated various properties for religions and « 
table purposes to an idol Gopaljiu, .and appe 
his daughter Kamini Debi, tlie x>etitioner, shebj 
the idol, lliere had been litigation ’ relating b 
propertie.s, but by a decision dated the lot 
December, 1909, the riglit of the netitiniio.- tn 



Mookerjeb and Caspersz, JJ. The substantia 
question of law, which calls for our decision in thi 
Rule, relates to the true construction of section 32 of th 
Land Acquisition Act of 1894, and is apparently o 
first impression, in so far, at anv rate, as the Oom-t 


ly'i of shebait was declared. Before the petitioner had 
Kamini been aj)pointed shebait, a portion of the debuttar 

Debi property had been acquired under the Land Acquisi- 

Peamatiia tion Act at the instance of the Commissioners of the 
Mookertre Calcutta. The sum awarded as compensation 

was invested in Government securities. On the 24th 
of September, 1910, the petitioner applied to the Land 
Acquisition .Judge for ajt order to pay lier a portion 
of the compensation money to enable her to improve 
the debuttar propert}^ and to do necessary repairs to 
the buildings, in one of which the idol wms located ; 
this application was opposed by the representatives 
of the founder who had no present interest in the 
endowment. The learned Land Acquisition Judge 
having held that the petitioner was not absolutely 
entitled to the compensation money in her capacity 
as shebait, and that inasmuch as the Court had no 
machinery to exercise any effective control over the 
expenditure if money be placed at the disposal of 
the shebait, rejected the application. 

Against this order the petitioner moved the High 
Court, and obtained this Rule. 


Dr. Bash BeJiari Ghose and Babu Satish Chatidra 
Mtikherjee, for the petitioner. 

Bahu Mahendra Nath Boy, Bahu Manmafha 
Nath Mukherjee and BaMi Biraj Mohan Mojiimdar, 
for the opposite party. 

Cur. aclv. vult. 
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of this country are concerned. There is no contro- I9ii 
versy as to the circumstances under which the order k~~ 
of the Court below now under consideration was 
made.^ The petitioner before us is the present shebait pbamatha 
of an idol, Gropaljiu, to whom considerable properties Naih 
were dedicated by her father, Ram Kamal Mukherjee, 
under a testamentary disposition made on the kth 
lebruary, 1845. Ever since the foundation of the 
endowment there has been litigation relating to the 
properties, the most recent instance of which will be 
found reported in the case ot A.ghore Ncith M-iikerjee 
V. Brimati Kamini Dehi Q)-. By this decision given 
on the 15th December, 1909, the right of the peti- 
tioner to the office of shebait was declared. 

It appears that before the petitioner had been 
appointed shebait, a portion of the debuttar estate 
had been acquired, under the Land Acquisition Act, 
by the Government at the instance of the Commis- 
sioners of the Port of Calcutta. The sum awarded as 
compensation was invested in Government securities 
of the nominal value of Rs. 32,500. On the 24 th 
September, 1910, the petitioner applied to the Land 
Acquisition Judge for an order to pay her Rs. 24,000 
put of the compensation money, to enable her to 
improve the debuttar property, and execute necessary 
repairs to the buildings, in one of which the idol is 
located. This application was opposed by representa- 
tives of the founder, who have no present interest in 
the endowment, but may possibly, at some future 
time, succeed to the office of shebait. The Land 
Acquisition Judge dismissed the application on the 
18th November without any enquiry into the merits. 

The learned Judge held that, as the petitioner was not s 

absolutely entiiled to the compensation money in her 


1 


XT V V' 

absolutely entiiled to the compensation money 


(1) (1909) 11 c. L. J. 461. 
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capacity as shebait, she could not claim to draw any 
portion of the invested funds ; and that, in any event, 
the money ought not to be placed at her disposal, 
because the Court had no machinery to exercise any 
effective control over the expenditure. 

The i.)etitiouer obtained this Rule on the 28th 
November, 1910, for reversal of the order in (piestion, 
on the ground that the learned Judge had erroneotisly 
refused to exercise the jurisdiction vested in. him by 
law. In support of the Rule it has been contended 
that the terms of section 32 are comprehensive enough 
to authorise the Land Acquisition Judge to allow the 
petitioner to spend a. portion of the compensation 
money with a view to effect jiecessary repairs to the 
debuttar property; this position, it has been main- 
tained, is established by the cases of Exp. Bector of 
Grimoldby (1). Ei re AldreEs Estate (.2), and E.rp. 
Hector of St. Botolph (3). In answer to this con- 
tention it has been argued by the learned vakil for 
the opposite party that repairs and permanent im- 
provements do not fall within clause (1) or clause (2) 
of section 32 of the Land Acquisition Act, and in 
support of this view reference has been made to 
the cases of Drake v. Trefusis (4). In re Leigh's 
Estate (5), In re Nether Stoivey Vicarage (6“), Bruns- 
kill V. Caird (7), Exp. Hector of Neioton Heath (8), 
In re Venours Settled Estate (9), Vine v. Haleufh (10), 
and In re Jerar&s Settled Estate (11). The question 
raised is of considerable importance, and by no means 
free from difficulty ; the solution of it must obviouslv 
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deemed as the person to whom the land beJongs, but, 
as was pointed out by their Lordships of the Judicial 
Committee in Jagadindra Nath Boy y. Hemanta 
KumariDehi (1), although there is no doubt that an 
idol may be regarded as a juridical person capable as 
such of holding property, it is only in an ideal sense 
that property is so held, and assuming the religious 
dedication to have been of the strictest character, the 
fact remains that, the possession and management of 
the dedicated property belong to the shebait. This 
carries with it the right to bring wdiatever suits are 
necessary for the protection of the property, and 
every such right of suit is vested m the shebait, not 
in the idol. Without any undue violence, therefore, to 
the language used by the Legislature in section 32, 
sub-section (1), we may hold that when land dedicated 
to an idol or to religious and charitable purposes 
generally has been acquired, it is land belonging to 
the shebait or trustee who had no power to alienate 
the same. We are further of opinion that no difficulty 
is created by the expression “ who has no power to 
alienate the same,” because, although the shebait may, 
iii special cases, have the power to alienate a portion 
of the debuttai estate, he iiS ordinarily incompetent 
to deal with the cornus of tlie dfirbV.!.rAri 
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to her husband is acquired, although in certain contin- i!<it 
gencies a Hindu widow may be competent to alienate 
absolutely a part of tlie estate inherited by her from iJesi 
lier husband). We must consequently hold that in PkamItiu 
the case before us the compensation money was rightly ^'Ato 
invested under section 32 of the Land Acquisition Act. 
and this is the settled practice of the Land Acq uisition 
Court. 

In .so fai a,s the second question is concerned, the 
answer depends upon the etSect to be attributed to 
clauses (z) and (ii) of section 32, sub-section (1) of the 
Tiund Acquisition Act. The learned vakil for the 
petitioner has -contended that the terms of clause (0 
aie comprehensive enough to justify the apijlication 
of a portion of the compensation money to effect 
repairs absohxtely es.sential for the preservation of tlie 
remainder of the property. It may be observed that 
the clause relied upon speaks of the application of the 
compensation money in the purchase of otlier lands, 
and, prhna facie, it is not easy to see how money, 
applied for the purpose of repairs, liowever necessary 
they may be, can ])o deemed to be money applied for tlie 
purchase of land. But the learned vakil for the peti=. 
tioner lias argueil that the clause in question is based 
on section 69 of the Lands Clauses Consolidation Act, 

1845, and ouglit to be interpreted in the same manner 
as the corresponding section of the English statute. 

This, in oui opinion, is a legitimate mode of interpreta- 
tion of statutory provisions, because, as observed by 
Blackburn, J., in Mersey Docks v. Cameron (1), where 
an Act of Parliament has received a judicial construc- 
tion putting a certain meaning on its words, and the - 

Legislature in a subsequent Act in pari materia uses 
the same words, there is a presumption that the 

(1) (1865) 11 H. L. 0. 443, 480. 













INDIAN LA 


Kamini 

Dkbi 


Pramatha 

Nath 

Mookerjee. 





afjfectiu^' tliq land ; or (ii) in the purchase of t 
upon tlie like uses and purp 
^ in resperd of which sucli m 
(iii) if such money shall l,)e paii 
removing or replueing such buildings. 

in payment to aiiy j>arty beeor 


debt or cmnnnhrance 
lauds to be eonveyed, limited and settled 
and in the same manner as the landi 
shall have been paid stood settled ; or 
respect of any buildings, in 
STibstituting others in their stea<l ; or (iv) 
absolutely entitled to sucli money.” 

It Will be ()b.se,i.-ved that ■ 

provision .cojTeRponcls with tb, 

H2 of the Laiul Acquisition Act 
to tliis danse, it lias been held 
in England tljat the Con;rt nia\ 
tion ot the conipeiisation nioii 
improvements upon the remai 
perty. Bnt the Jearned vakil i 
has contended tljat tlie deeisi 
no means uniform and tlial no 
from them to be applied in t; 
statute. It may be conceded 
some divergence of judicial op 
in England, and that the cases t 
to reconcile. But upon an 
authorities, to which we sha 
following rules will be found to 
fi) Ordinary repairs are not ] 
monies; they must be borne ( 
Court may autliorise an expeii 
of repairs, for tlie preservation < 
case'B amounting to .salvage. Th( 
Estalfi (1), Clarke v. Thornton 
In re Venours Settled Estates (4) 
/n re Vicar of Queen's Camel ( 
V/ ater Commissioners (7), affor 

(1) (1871) L. It. 6 Ch. 8H7. (4) 

(2) (1887) 35 Oh. I). .807. 

(3) 1 T T fM MR ^ ^ 
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1911 first branch of this Rule ; see also In re Monta(/u (1) 
and In re Partington (2). As an illustration of the 
second branch of the rule, reference may be made to 
In re Aldred’s Estate (S) where the proposed exi>endi- 
ture 'which ■was sanctioned wms found necessary to the 
preservation of the trust estate : see also Exp. Hector 
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Exp. Karting ton (X), are cases on tlie other side of tl 
line. 

(iv) The Court may order money in deposit ri 
presenting the compensation for a church-yard to I 
applied towards the repair of the chancel or ti 
chapel, and even to pay the Parliamentary costs of th 
Rector. An illustration of this rule will be found i 

Exp. Pennington (X)- 

(v) Where rebuilding is necessitated by the dilap 
dated state of the buildings, the money in Court wi: 
not be applied to such rebuilding wheiWhe costs hav 
already been met by the Rector: Williams \ 
Aylesbury Railway Co. (X), Exp: Rector of Neivto 
Heath iX, and In re StocEs Estate {b)-, on* the othe 
hmuC Mathetus v. WUson (6) is apparently an authoi 
ity for the contrary view. The case of Fine \ 
Raleigh (7) merely exemplifies the distinction betweej 
a trust to purchase land and a trust to effect repair? 
while the cases of In re G-eraret’s Rptfii-ri tp.c.i-^4^ 
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iniblic liurposes. The pi'ineipJe oti which 

Kamixi exerciseil was thus stated by Groti 

Juie Belli et. Pads, Lib. IIIO, 20, see 

Pramatha p. 697 ; Whewell, 

Nath 

Mookbrjee. 


l)(»wer 
IIS ill 1625 (De 
7, Eng. Tr. 1768, 
p. 417) : “ The property of snbjects 
is iiiuler tlie emineut domaia of tlie State, so that the 
State or he who acts for it may use and eveji a 
aad destroy such projjerty, ]iot only 
extreuie necessity, ia which even 
have a right over the 
of public utility, to 
civil society must be 
piivate ends should 
that whe 


lienate 
in the case of 
private persoas 
rs, but for ends 
vhich ends those who founded 
uij)posed to have intended that 
give way. But it is to be added 
n this is done, the State is bound to make, 
good the hxss to tliose who lose tlieir property.” 
Hence, as such power is exercised for the Ixmefit of 
the public, interferejsce with i^rivate right need jiot 
exceed tlie limits essential for that purpose and tlmt 
purpose alone. Consequently, the Legislature has pro- 
vided that when land belonging to a person with a 
qualified power of alienation has been acquired under 
the statute, the money should be held in deposit so 
that the ultimate beneficiaries may not be preiudieed. 
Money can be shuffled out of sight as land can not 
e. >0 ong, therelore, as the property continues in 
le s lape of land, tlie beneficiaries are ainjily protected 
against unauthorised alienation by the trustee; but if 
Wien the laud has been converted into money, the 
unds are placed at the absolute disposal of the trustee 
the beneficiaries may be left without adequate remedy’ 

It the tund IS improperly applied by the trustee’ 
onsequently, as pointed out by this Court in the ca.se 
of JD imlim Dast v. Ahinash Chandra Dxitt (1). even 
Wien land has been converted into money bv reason 
of proceedings under the L ' 


4, 
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money ought to be regarded as still impressed witli the 
character ol real estate ; Kellcmd v. Fulford (1), Exp. 
11 cilker (i), In yo. Ilarrop s Estate (3), Midland Cotni~ 
ties lit/. Co. V. 0>iwin (I), and In re East LincohisJnre 
Ly. Co. (o) : as to the last of these ca.se.s, see /w re 
Taynell (6). In other words, the position of the 
parties is by legal hction deemed to be the .same as if 
tbe land liad never been converted into money ; their 
rights and obligatioms are not affected )>y the trans- 
formation. Bat if tliis doctrine is maintained for the 
protection of the beneficiaries, it ought not also to be 
applied to fetter the trustee needlessly. 

Iliis rule is recognised in otlier systems of inris- 
prndence as well founded on broad principles of 
Justice, equity and good conscience. Thus, in the case 
of In re Board of Street Opening (1), the Supreme 
Court of New York; held that where an award has 
been made for land of a lunatic taken for public 
purposes, tne compensation money is to be treated 
as real escate for all purposes, so that the Committee 
would not be entitled to absolute possession; it 
would be retained in Court to be applied in the 
same manner and tor the same purposes as the 
real estate might have been applied if it had never 
been converted into money: see also Exp. Van 
Vorst (8), Broivn v. Borne By. Co. (9), Peavey v 
Wolfborongh (10). The same question was raised 
in the case of Kearney v. Kean (11), where the 
land acquired belonged to a person who had not 

(1) (1877) ti Oh. I>. 491. (7) (ia95) 35 Y g , 

(•4) (1853) 1 Drew. .tOS. 89 Hun. 525. ' 

(3) (1857) 3 Drew. 72(1. («) (mpp o .j. ^92. 

(4) (1844) 1 Coll. 80 ; (il) (1H83) 33 ; 

5 South. 195. 

(10) (1858) 37 N. H. 286. 

(1 1) (1879) 3 G'ana. Sup. Ct. Rep. 332. 


Kamini 

Debt 

V. 

PliAMATllA 

Nath 

Mookerjek 



INDIAN LAW REPORTS. [VOL. XXXIX, 

an absolute power of disposition, over it. The Supreme 
I Court held that the fund must still be considered .'is 
land and must be retained in Court to be dealt with in 
HA tte same manner as the land could have been treated 
EH. I>een no conversion. 

In the case before us, there is no room for contro- 
versy that if the land had never been converted into 
money it would have been competent to the shebait 
to alienate a portion of it for repairs essential for the 
preservation of the debuttar estate : Deva Siiamnn; 
V. Palaniyappa (1). It would 
to place such a construction up( 

Land Acquisition Act as would 
ment of the endowment. The 
that the endowment is not to b 
of the transformation of the 1 
such prejudice may result not < 
absolutely at the disposal of the 
by him, but also if the fund 
invested, is placed 
the shebait who 
himself of r - 
and paramofint needs of 
opinion, therefore, that we 
ciples deducible from the decision 
Lands Clauses Consolidatioj 
section 32 of the Land Acquisition 
to enable the Com ' ' ' _ 

custody for the ultimate benefit 
It may be added that the 
tion 32 may, if liberally interpreted r 
comprehensive enough to cover the 
ihe statute provides that the 
deposited and invested until it 


le cardinal principle is 
be prejudiced by reason 
land into money; but 
only if the fund placed 
■j sheb.ait is misapplied 
treated as unalterably 
pennapently beyond the reach of 
can under no circumstances avail 
a portion of it to meet the most urgent 
the endowment. We are of 
should .follow the prin- 
— ns on section 69 of the 
'll Act, 1845, and interpret 
— i Act liberally so as 
ft to deal with the fund in its 
: of the endowment, 
second clause of sec- 
--i, seem at first sight 
— ! case before us. 
money is to remain 
can be applied either 

(1) (1910) 20 Mad. L. J. 980 



.XX xxx^ ixtixixiixise Ui oiner auuis or in payment to any 
person becoming absolutely entitled thereto. The 
language of this provision would, however, be unduly 
strained if we were to hold thxat a shebxuit becomes 
xibsolntely entitled to such portioji oi the fuiul as may 
be needed for tlie protection of tire dehuflar estate. 
The corresponding expression “absolutely entitled 
to such money” in section 69 of the Lands Clauses 
Consolidatibh Act, 1845, has been interpreted to mean 
“ entitled to his or her own use ” : Kellaml v. Ful~ 
ford (1). A trustee can, therefore, be hardly regarded 
as a person absolutely entitled, and the decision in 
In re Hobson’s Trust (2), which supports the view 
that trustees may be treated as persons absolutely 
entitled, was doubted in In re Smith (3). it is 
worthy of note, however, that in Exp. Tnistees of 
Tid {4.), the Coxirt allowed the purchase money of 
charity property acqiiired by a Railway Comuanv 
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Orphan Corporation (1). On the whole, we are 
inclined to the view that a shebait cannot rightly 
be described as a person absolutely entitled to the 
^ fund even when it is established tpat part of the 
^ fund is needed to be applied for the protection of 
the debuttar estate. The shebait, even if the ft&d 
is placed at his dispo.sai, can ajjply it only for the 
purpose af the endowment, and caiuiot, tlie refore, 
be properly de, scribed as a person absolutely eiititled 
thereto. We, therefore, prefer to rest our decision 
on the ground that the case falls witliin the first 
clause of section 32 of the Land Acqnisition Act, 
interpreted in the light of the decisions on section 
of the Lands Clauses Consolidation Act, 1846, from 
which the provisions of the Indian Statute have been 
borrowed. 

The learned vakil for the opposite party has, how- 
ever, contended that in any view of the matter, the 
Land Acquisition Judge has no jurisdiction to deal 
with an application of this kind, and he has suggested 
that the proper course for the shebait to adopt is to 
bring a suit in the Civil Court. There is, in our 
opinion, no substance in this contention. In the 
first place, if the literal construction suggested on 
behalf of the opposite party is adopted, and if it is 
ruled that the compensation money must remain 
deposited and invested till it can be applied in the 
purchase of other lands, in the strict sense of the 
expression, a suit for declaration tliat in the events 
which have happened a part of the fund can be 
applied for the protection of the endowment, would 
be futile, for no Court would be competent to make 
a decree in contravention of the provisions of the 
statute as interpreted by the opposite party. Li the 
second place, it is difficult to appreciate agaiiist whom 

(I) (1894) 3 Ch. 145. 
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infinite in nninfier and that their dispositions .should 
exiiress all the case.s that may possibly happen. It is, 
therefore, the duty of the Judges to apply the laws 
not only to what appears to he regulated by their 
express dispositions, but to all the cases where a just 
application of them may be made, and w'liich appear 
to be comprehended within the exiness sejise of the 
law or within the consequences that may be gatheied 
from it.” The Land Acquisition Judge has obvioirsl y 
jurisdiction to make an enquiry when a claim to the 
fund is put forward by a person who asserts tliat lie 
lias become entitled thereto, or when it is suggested 
that suitable land is available for the purchase of 
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for a report from some expert, and this procedure 
should be noted in the contract to execute the work, 
file Court has ample power to give suitable directions, 
so that a proper contract to complete the repairs and 
to effect the necessary improvements on the property 
may be made, verified, and carried out under its guid- 
ance. To enable the Court to determine what sum 
should be spent for the purpose, three elements must 
be taken into considerution, namely, first, the present 
condition of the property; secondly, the income of the 
endowment and the surplus left thereout after pay- 
ment of the current expenses ; and thirdly, the amount 
of compensation money in deposit. To sum up, the 
test to be applied is, whether the work undertaken is 
essential for the ultimate benefit of the endowment. 

The result, therefore, is that this Rule must be matle 
absolute, and the order of the Court below discharged. 
The case will be remanded to the Land Acquisition 
Judge, in order that he may deal with it on the lines 
indicated in this judgment. The costs of the Rule will 
abide the ultimate result of the proceedings in the 
Coiirt below. 
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APPELLATE CIVIL. 


Before Mr, JmUce Coxe and Mr, JmUee Temmi, 


ABHOY OH ARAN JALIA 


BWARKA NATH MAHTO 


h inker if Right to fishery in tidal and ?iavigable river ^ how acquired — 
Limitation Act (XV of 1877)^ s. 26. 

To establish an exclusive right of fishery in a tidal and navigable 
river, it is necessary to prove tliat the plaintiff’s user was in assertion of a 
right other and higher than the general right of the public to fish. 

Bahan Mayacha v. Nagu Skravucha (1) and Narasayya v, Sami (2) 
relied on. 

Qu(STe: Whether exclusive right of fishery iu such a river can be 
acquired by proof of mere enjoyment in the manner provided in s. 26 of 
the Limitation Act of 1877 without a grant from the Crown. 

Arzan v. RaJchal Ckunder Roy Chowdhry (3), referred to. 

Viresa v. Tatayya (4) not followed. 

Seeretary of State for India v. Matkurahliai (5) and NHyahari Roy v. 
Dunne (6), approved. 


Second appeal by the defendants, Ablioy Charan 
Jalia and another. 

The plaintiff sued to establish his prescriptive 
right to fish in a particular tract of the Daratana river 
in a particular way by a special sort of net for catch- 
ing shrimps, and to be allowed to enjoy that right to 
the exclusion of others, and for mesne profits. 

= Appeal from Appellate Decree, No. 1240 of 1908, against the decree 
of S. C. GanguU, Subordinate Judge of Khulna, dated March 11, 1908, 
modifying the decree of Hem Chandra Das Gupta, Munsif of Bagerhat' 
dated April 30, 1907. ’ 

(1) , (1876) I. L. E. 2 Bom. 19. (4) (1885) I. L. R. 8 Mad. 467. 

(2) (1888) I. L. R. 12 Mad. 43. (5) (1889) I. L. R. 14 Bom. 213. 

(3) (1883) I. L. R. 10 Calc. 214. (6) (18911 1. L. R. 1 8 CaIo fi.w 
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Defendants Nos. I, 2 and 7 raised various objections 
of which tlie main one, as far as this second appeal was 
concerned, was that the plaintiff had no snch excln- 
sive right to fish in the river. 

The Mnnsif lieid that the river, which was navi- 
gable thronghont. the year and tidal, belonged to the 
Oovernment, but that the plaintiff had been catching 
shrimps with stake-nets for at least 30 or 40 years at tiie 
place openly, pnblicly; peacefully, without interruption 
and as of right, and the fact that other people fisijed in 
the locality in the same river with other kinds of 
nets did not and could not diminish the plaintiff’s 
right to catch fish with stake-nets, and further that the 
fact that boats and steamers passed over the net and 
the plaintiff had to lower the rope sometimes for 
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Maharana Shri JasioatsangjiFatesangH (1), Smith v. 
Andrews (2), Luchmiput Singh v . SadatuUa, h tisso (;}). 
Ii] sncli u case no easement can be claimed under 
section 26 of the Limitation Act. There can. be no 
right of easement in such a case against C-Tovernineut. 
A prescriptive right claimed against Ooverninent must 
be exercised for a period not less than 60 years ; 
Viresa y. Tatayya Naiximyya y. Sami {b). The 
Secretary of State for India v. Mathurahhai (6). 

No exclusive possession is made out, as other peoj)le 
also fished there. The plaintiff cannot therefore claim 

an exclusive right to fish in the river. 

The use of stake-nets is a hindrance to free naviga- 
tion in a public navigable river. It is a sort of 
nuisance. No length of time justifies a public 
nuisance, and no right can be claimed thereunder : 
Mott y. Shoolhred (7). See also Pollock on Torts 
8th Ed., p. 431. 

Bahu Sacheendrraprasad Ghose, for the res- 
pondent. A right of easement under s. 26 can be 
claimed in regard to the Government property ; 
Chimdee Churn Boy v. Shih Chunder Mundul (8), 
Argan v. BcLkhaJ Chunder Boy Choivdhry (9). 

If bectiou 26 applies to such a case, then the 
period must be 20 years and not 60 years. Exclu.sive 
possession is made out at least for 40 or 45 years. The 
findings are clear. 

The question of nuisance was not raised in the 
Courts below. There is no evidence that there has 
been any public nuisance. 

Cur. adv. vult. 
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^ OOXE and Teunon, JJ. The suit out of which this 
appeal arises was framed as one for the recovery of 
possession of a certain portion of the river Daratana 
on establishment of plaintiff’s right to fish therein. 

A Civil Court amin was deputetl to locate the site 
of plaintiff’s alleged fishery and the tract of river in 
tlispute, and it was thereupon found that wliat plaintiff 
claimed was (i) the exclusive right to fish for shrimps 
or prawns by means of a stake-net placed across the 
river and fastened to posts fixed at stations 1 and 13 on 
the map prepared by the amin, and (ii) the right to 
pi*event the defendants and others from placing any 
similar stake-net across the river at any point between 
his net and stations 17 and 18, some 600 yards to the 
north, and stations 3 and 8, a similar distance to the 
south. 

As it aj)peared that shi’imiJs are caught onlv at ebb- 
tide, when the current is from north to south, the 
plaintiff-respondent’s claim in respect of the portion 
of the river lying to the south of stations 1 and 13 has 
been dismissed, but the plaintiff has been given a 
decree declaring his exclusive right to fish by means 
of a stake-net at stations 1 and 13, and restraining the 
defendant from placing any stake-net across the river 
between those stations and stations 17 and 18 to the 
north. 

The findings on which this decree is based are 
that at the site in question the plaintiff has been 
catching shrimps by means of stake-nets for the last 
30 or 40 years openly, publicly, peacefully, without 
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of the Limitation Act (XV of 1877), and (ii) that the 
user of the plaintiff should have been referred to the 
geneial or common right of all members of the 
public to fish in this tidal and navigable river. 

It appears to be now settled that private rights of 
fishery in public waters inay be acquired either by a 
grant from the Crown or by prescription from which 
a grant may be presumed : vide the cases of Hori Das 
Mai V. Mahomed Jaki (1), Satcowri Ghosh Mondal v. 
Secretary of State (2), Viresav. Tatayya (3). In the 
pre.sent case there is no suggestion of any grant, and 
the question therefore is whether the exclusive right 
of fishery in a tidal and navigable river can be acquired 
by proof of mere enjoyment in the manner provided 
in section 26 of the Limitation Act, 1877. In the case 
of Arsan v. Dakhal Chunder Soy Chowdhry (4), the 
point was apparently not taken and it was tacitlv 
assumed that the provisions of the Limitation Act 
as regards ea.sements were applicable as against the 
Crown. But in the case of Viresa v. 2'i tayya (3) 
the contrary assumption was apparenti y made,' and ' in’ 
the case ot Secretary of State Mathiirahhai (5) 
two learned Judges of the High Court of Bombay 
indicated the opinion, but did not decide that the 
provisions of section 26 of the Limitation Act were 
not applicable for the acquisition of easement as 
against the Crown. This view appears also to find 
support in the case ol JVityahari Soyr. Dunne (6), 
where the question was with respect to an exclusive 
right of ferry. Though, speaking for myself, I am 
inclined to agree in the reasoning of the learned 
Judges in the case already cited, from I. L. R. 14 Bom. * 
213, we do not think it necessary to decide the 

(1) (1886) I. L. R. 11 Calc. 434. (4) (1883) I. L. R. 10 Calc. 214 

S 22 Calc. 252. (5) (1889) LL. R. 14Bom. 213 

(8) (1885) I. L. R. 8 Mad. 467. (6) (1891) I. L. R. 18 Calc. 652. 
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question, as in our opinion the second eooteivtion of 
the apijellants mnst prevail. 

As we have stated, no grant of the exclusive right 
of lishery now claimed has been proved as suggested. 
It is clear therefore that when the plaintiff first began 
to fish at the site in question, he did so in the exercise 
of the common right which he shared with all members 
of the public. When, if evei’, the assertion of this 
genera] right developed into an assertion of an exclu- 
sive right does not appear. Reliance has been placed 
on certain criminal proceedings in 1897 and in 1903, 
when, in the first case, certain jiersons were bound 
down to keep the peace, and, in the second case, others 
were successfully prosecuted for cutting down plain- 
tiff’s extended net. But obviously wanton or malici- 
ous disturbance of the plaintiff when engaged in the 
peaceful exercise of his common right rendeis the 
wrongdoers liable to punishment, and these cases 
therefore do not advance his present claim. 

There is authority in the case of Bahan Mayacha 
V. Nagu Shravucha (1) and Narasayya y. Bami (2), 
for the proposition that the method of exercising the 
common right may be regulated by custom, and had 
the plaintiff s claim been of this natuz‘e and been 
supported by satisfactory evidence, plaintiff might pos- 
sibly have obtained a certain measure of relief, but in 
the absence of circumstances indicating that the plaint- 
iff’s user was in assertion of a right other and higher 
than the general right, it can be refez’red only to 
such general or common right and his present suit 
must therefore fail. The apjieal is therefore decreed 
uid plaintiff’s suit dismissed. Under the circum- 
stances, we think it right that parties should bear their 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lawrence JeMlins. K.C.I.E., Chief Justice, am! 

Mr. Justice Woodroffe. 

PAUL 

■ V. 

ROBSOX.* 

Easement— Light and ah— Ancient lights, infringement cf-Limitaiion 
Act (IX of 1908), «. 36, scope of— Nuisance — Measure of right — Pre- 
vious enfoyment—Interloeutoru Injunction, technical hreach of— Inquiry 
as to dam ige, refusal of — Eorni of decree — Costs. 

An action for tlje infringement of the easement of liglit an<i air is 
founded not on trespass, but on nuisance. 

To amount to an actionable nuisance, the interference, in the case of a 
liouse suitable for residence and business jiurposes, where the selling and 
letting value has not been diminished, must cause a .sensible privatfon of 
light and air, sufficient to render tlie occupation of the house uncomfort- 
able and to a sensible degree le.ss fit for the purposes of business. 

In an action for infringement, tlie character of the previous enjoyment 
of the dominant tenement must be taken into consideration, but it does not 

furnish the decisive measure of the “ unlawful hurt or annoyance.” 

Colls V. Home and Colonial Stores, Ld. (1), Kine v. Jolly (2), Uiggms v 
Betts (3) considered. Bagram v. Khettra Nath Karformah(4'), Modkoosoodun 
Dey V. Bissonautk Bey (,5) and Delhi and London Bank v. Hem Ball 
DuU (6) referred to. 

lo determiue whether a nuisance has been proved, the existing' state of 
things must be considered, but subject to the quahfication that light and 
air coming from other sources, to which a right has not been acquired by 
grant or prescription, ought not to be taken into account. 

Colls V. Home and Colonial Stores, Ld. (f). Jolly v. Kine(l') and Kine v 
•JbZly. (2), followed. 


Appeal from Oiiginal Civil, No. 27 of 1911. 

(1) [1904] A.C. 179. (4) (1869) 3 B. L. E (0. C) 18 

(2) [1905] 1 Ch. 480. 

(3) [1905] 2 Ch. 210. 


( 7 ) 


(5) (1875)15B. L. B. 361. 

(6) (1887) 1. L. E., 14 Calc. 839. 
[1907] A.C. 1. 
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and 6, Kos. 9 & 12, and Nos. 15 & 18 belonged, respec- 
tively, to rooms Nos. I, II & III on the second floor. 
Room No. I on the ground floor, the large single room 
on the first floor and room No. 1 on the second floor, 
had other windows on the south and west: room 
No. II on the ground floor and room No. II on the 
second floor had other windows -on the west. Window' 
No. 7 had been bricked up for some considerable time 
and relief as regards that window ivas abandoned at 
the trial. 

The defendant firm’s former buildings were at a 
distance of 17 feet from the plaintiffs’ structure and 
consisted of a one-storied building 21 feet high, front- 
ing on Esplanade, and a tw'o-storied building to the 
north, 42 feet high, separated from the front portion 
by an open passage. 

The defendant firm’s new building was a flye- 
storied structure raised at the same distance of 17 feet 
from the plaintiffs’ building. There was a consider- 
able conflict of testimony at the hearing of the action 
as to the progress of the defendants’ building, the 
height reached on various dates and the plaintiffs’ 
knowdedge of the building operations from time to 
time. But in view of the judgments of the Courts of 
first instance and appeal, it is unnecessary to enter 
into the details. It was alleged by the defendant 
firm (and borne out by documentary evidence) that 
the demolition of their old buildings was commenced 
about the latter end of May 1909, and the new build- 
ings were commenced in June of the same year The 
dates on which the floors of their new buildings were 
reached were as follows 

(a) First floor level, except the front wall, on or 
by the middle of August 1909. 

(5) Second floor level, except the front wall, 
by the end of September 1909. 


on or 
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(c) Third floor level, except the front wall, on or 
by the end of November 1909. 

(d) Fourth floor level, except about 40 feet from 
the front, on or by the middle of January 1910. The 
front wall which was built of stone was in general 
about one floor behind the rest of the structure. 

On the 26th January 1910 the plaintiffs gave tbe 
defendant firm formal notice of their ancient lights, 
and called upon them to desist from erecting their 
new building, and on the defendants refusing to do 
so, the present suit was instituted on the 4th February 
1910. By this date the defendants’ building practi- 
cally along its whole length had been erected up to 
the fourth floor level, 64 feet high. 

1 he plaintiffs contended that ihe infringement 
amounted to a nuisance, alleging that the light and 
air enjoyed through their eastern windows was re- 
duced below the measure which is recniired for th^ 
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On the 25tli Febriiui-y 1910, Fletcher J. made tlie 
Rule absolute, restrainiug the defendants by injunc- 
tion, “ Iroju lurther erecting the building now in i)ro- 
gress on tlie site of No. 8, Esplanade East in Calcutta, 
so as to furthei- interfere with or diminish the light 
and air coming to the 27 openings on the ea.st wall 
of the plaintilfs’ premises nntil the final determination 
of the suit ” 

On the 30th March 1910 the defendants filed their 
written statement denying that the erection of their 
new building, as it then existed, or the same if com- 
pleted as intended, w-as or would be an interference 
with tlie access of lig'lit and air to the plaintifi's’ pre- 
mises, so as to cause a nuisance or to reduce the access 
and use of light ami air to and from tlie plaintiffs’ pre- 
mises through the openings below the measure which 
was required for the ordinary purposes of inhabitancy 
or business according to the ordinary notions of 
mankind. 

Pending the hearing of the suit, the defendants 
proceeded with the erection of the fifth storey, 15 
feet high, set back at a distance of 24 feet froni the 
w'estern edge of their structure, and erected a tower 
as paid of the fifth storey In the south-eastern corner, 
facing Esplanade, in accoi'dance with their original 
plan. The Municipal C’orporation thereupon called 
upon the defendants either to erect the tow^er on the 
south-western corner of the fifth storey according to 
the plans sanctioned by the Corporation, or to remove 
the south-eastern tow^er, so as to preserve architectural 
symmetry. 

The defendants applied to the Court for leave to 
erect the south-western tower, alleging that this tower 
would not cause any appreciable interference with 
the plaintiffs’ rights. Fletcher J . refused to entertain 
lis application, and referred the defendants to the 
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terms of the order of the 25th February 1910. The 
Paul defendants proceeded to erect the south-western tower. 

Kom'on plaintiffs thereupon applied for an order to 

commit the defendants for contempt, but Fletcher J. 
dismissed the application. 

The original suit came on for hearing before 
Stephen J. on the 10th February 1911. On the 16th 
February Mr. Buckland, on behalf of the defendants, 
offered not to reduce the set-back of the fifth storey to 
less than 6 feet, which, as admitted by Mr. Esch, 
would not obstruct sky-light from the first floor any 
more than it is at present obstructed. This offer was 
not accepted. The nature and purport of the evidence 
given at the trial and the facts established are 
analysed and set out by Stephen J. in the following 
passages of his judgment : — 

“ In this Vjew of the law I will now proceed to consider the facts to 
which it is to be applied And first I will consider the case of the 17 
windows wliich I have described as the important ones. It appears that 
whereas formerly a view of the sky was to be had from all the 
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juagjug trom the use made of other houses in the same position, and from 
the use which has lately been made of this house, is to have a shop or a 
business office on tlie gi-ound floor, tJie same on the middle floor and a 
residence on tlie top floor. I further think tliat I am not straining the 
evidence on the record when I say that it is likely that the occupier of the 
residence on tlie top floor will be connected in some way with the business 

carried on one of the Other floors. 

Further, it is admitted on both sides that the premises are old fashioned, 

m that the possibility of having an :attractive shop front on the south side 

of the house, which fronts Esplanade East, has been neglected. 

The most important witnesses called to prove a nuisance are Mr. Esch 
and Mr. Maekinnon. The former, who speaks with the authority derived 
from a considerable and recent experiem-e of the construction of important 
buildings in Calcutta, gave detailed evidence as to the light in nearly 
all the rooms in the plaintiff’s house. What is in my opinion important 
from the present po:nt of view is that, on the ground floor, room No. 1 
IS useful only as an entrance hall, and for that pm-pose is at present 
sufficiently well lit by light coming from tlie south and west. If the cons- 
truction of the house were altered in rather an elaborate way, more light 
might be needed through the east windows, but this seems to be immaterial. 
Room No. 2 could formerly have been used as a show-room, now it could 
not. It obtains most of its light from the west. Room No. 3 could formerly 
have been used as an office, now it is only fit for a lumber room. 

On the middle floor all the windows at present under consideration are 
in room No. 1 ; and under present conditions Mr. Esch seems to say that 
It gets plenty of light from the south, though leaving out the questions 
of the prospect and its being overlooked, it is not as pleasant as it used 
to be. As to the top floor, he considers that the rooms facing east are 
not as pleasant as they were, which in fact adds nothing to the facts 
demonstrated on Mr. Mackinnon’s plan. Mr. Maekinnon adds but little 
to Mr. Bsch’s evidence beyond the plans that I have referred to. He speaks, 
It appears, with a good deal less authority than Mr. Each, and much of his 
evidence is discounted by the admission in his cross-examination that the 
only complaint that could be made was in respect of the windows on the 
ground floor, particularly the windows in room No. 3, to which he afterwards 


Paul 

iiOBSON. 


INDIAN LAW REPORTS. [VOL. XXXIX. 

uudeistand him, but au unfortunate difference of opinion between him and 
Major Calvert, tlie other medical witness called in the case, makes it 
impossible for me to attacli any weight to this evidence. 

On the other hand, the defendant has called a body of witnesses whose 
evidence is in my opinion entitled to great weight. This includes represen- 
tatives of five important shops in Calcutta, namely, of Messrs. Hamilton & 
Co., Jewellers, Messrs. Harman & Co., Tailors, Messrs. Hall, Anderson & Co., 
Drapers, Messrs. Francis, Harrison, Hathaway & Co., Drapers, Messrs.' 
Whiteaway, Laidlaw' & Co., wdio are, I believe, primarily drapers, but do 
business in may other ways. It also includes one gentleman connected with 
a gramophone company and one with the = Remington Typewriter Company, 
the Superintendent of the Bengal Stone Company who has recently 
supervised the construction of such buildings as the Army and Navy Stores, 
the Bengal Club, the office of Military Department alid the addition to the 
High Court, the Accountant of Messrs. Balmer Lawrie, and the Manager of 
the Printing Works of tho Statesman. I refer to the occupations of the ten 
witnesses, because there can be no doubt that they are in a position to speak 
with very great autliority as to how much light is required for carrying on 
the business of a shop in the premises in question, and I may say of ail of 
them that as far as I can judge they gave their evidence independently 
and with every desire to be fair betiveen the pai-ties. Summarising their 
evidence, I think it comes to this. The bottom and middle floors are 
useful for show-rooms of shops in front with other necessary rooms, 

such as work rooms and office rooms beldnd ; or for business offices whioJi 

want less light. For these purposes tliey have now sufficient light, though 
the ground floor front room, i.e., No. 2, has not enougli light for tJie show- 
room of a jewellery shop, but that it probably never had owing to faulty 
design. Room No. 3 on the gTound floor, that which would seem fi-om the 
plans to have suffered most from the defendant’s building, is still light 
enough for a tailor to distinguish patterns or for a printer to distinguish 
type, these botli being of the most difficult kind to distinguish that are 
commonly used. Three witnesses, Mr. Deacon, of Hall and Anderson, 
Mr. Muir, of the Gramophone Company, and Mr. StockweU, now of th^ 
Rerauigton^ Typewriter Company, but formerly Secretary of tlie Younu- 
Men’s Christian Association, had used the premises formerly, and said the 
light was generally as good as before. Some of tlieso witnesses have 
admitted that the groimd and middle floors would he more valuable if they 
were better lit. These are Mr. Emerson, Mr. Turnbull and Mr Watson 
The proposition that they would be more pleasant or convenient seems to 

me m this case to be nearly self-evident, and I incline to tliink that this is 
all that the witnesses meant. At any rate, Messrs. Emerson and Watson 

ear that they would not feel inclined to pay for more light than there is. 
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ux Uiis eviaence is tiiat as fur as the ground and middle floors 
of the plaintifPs’ promises are concerned, I And that a sufficient quantity of 
tlie hgld Which the plaintiff formerly enjoyed, ^ the purposes of 

cairyiiig Oil the business of a shop or a business ojfHce there." 

TJus finding disposes of the most contentious part, of the case, and I may 
say that I have come to it after some doubt ; for on a consideration of the 
models and plans I cannot but consider that the plaintiffs’ windows must have 
been greatly obscured, and the angle at whicli direct light reaches them is 
plainly something very small indeed. But in point of law this case is 
governed by what I take to be the rule that light coming to the plaintiffs’ 
premises ±roni other sources is to be taken into account ; and in point of 
tact, after hearing the evidence of the defendants’ witnesses whom 1 have 

referred to, I suppose tl.at if left to form my opinion by myself I should 

very much have underestimated the amount of light coming fi-om the 

,south.^ ■ - • ■ ■ ’ • . 

The top flow of the plaintiffs’ premises has throughout tlie case been 

treated as suited for residentiar purposes, and sucli evidence as ■ we 

have on the matter seems to support this point of view. .In view of 

Mr. Mackinnon’s plans and the very small angle of direct light that the 

rooms on this floor now enjoy, I should by myself have been inclined to 
suppose that enough light was not left for ordinary purposes of inhabitancy; 

r.^ SCI owever, does not do more than put into words what Mr. Mackin- 
non s and Ins own diauraTTiM shnw . Mr •, 4, 
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But I have no evidence on widch I can find that a nuisance has been 
caused on this part of the plaintiff’s premises, as this part of the case has 
been comparatively neglected as was not in. fact worth much attention. 

I, therefore, hold that the plaintiff lias not proved that the defendant 
has - prevented the access of light to lils premises to a greater extent than 
he had a right to.” 

On the question of the infringement of the access 
of air, Stephen J. observed : — 

“ I iiave to decide whether the obstruction to the free access of air 
which has undoubtedly taken place amounts to a nuisance. What ought to 
be the most important evidence on this part of the case conies from Colonel 
Pilgiim and Major Oalvort, but I regret to find that these g'entlenien. 
so far as they have attended to the question at all, are at variance with 
one another,— the former asserting, the latter denying, that the defendants’ 
buildings have seriously injured tiie ventilation of the plaintiffs’ bnildina-s 


Robson, 
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Oompauy oftered to pay their share of the taxes, he would have accepted 
their offer. Tills offer was subject to some alterations, not apparently very 
serious ones, being made on the premises. Tills seems to show that tlie 
lotting value of the plaintiffs’ premises has not been diminished by the 
defendants building operations : but there is no precise evidence as to 
what it would have cost the plaintiff to put in lights and fans in the 
one case or what it would have cost him to make the required alterations 
in the other. There is evidence also that all rents in that locality have 
risen since 1903, when the Gframophone Company took the premises. The 
evidence as to letting value is thus not conclusive; but as far as it 
goes, it certainly favours the defendants’ case. There is evidence of other 
offers made in respect of the premises, but of too vague a character to be 
relied on. I may add that I am unable to accept Mr. Martyrose’s evidence 
on the question of eitlier the letting or selling value of the property.” 

On the 29th March 1911 Stephen J. found that 
tliere had been no actionable nuisance, and dismissed 
the suit. On the questions of Jaw raised his Lordship 
observed : — 

It is admitteii that the law to be applied to tins case as far us light is 
concerned is contained principally in the live judgments m Colh v. Rome 
and Colonial Storen (1), summarised as it is in Eiqqins Betts Ol') oxid. 


ROBSO; 
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Hardwicke and Lord Eldon,— whether the obstruction complained of is 

a nuisance.” This passage occurs in Lord Davey’a judgment in CoZ/s’ 
Case{l). 

This rule supplies a test for the proper application of which two matters 
at least must he considered. One is the surroundings of the house, e.g., 
whether it is in the town or the country, and the other is whether the 
dominant tenement derives light from other sources than the windows in 
question. I deduce the rule as to those matters from Lord Halsbury’s 
judgment in Colls’ Case (1) and the judgment of Romer, L. .J., in Ktne^’. 
Jolly (2). ■ As to the consideration to he paid to tlie surroundings of 
the house there can be no question. The question wliether in deciding the 

question of nuisance or no nuisance, I can take into consideration tlie fact 

. that the dominant tenement derives light from other sources has been 
untested with some vigour. But looking at the language of Lord Halsbury 
in the passage I have referred to (where I think that the words “is that 

it ” must have dropped out after the words “ the value of the test ”), and at 
what IS said by Vaughan Williams L. J. and Romer L. J. in Kme v. Jolly 
(2), I consider myself bound to hold that as long as tlie dominant tenement 
has sufficient light coming through ancient windows to satisfy the test 
described by Lord Davey, that is to say, to prevent a nuisance from beino- 
caused, no right of action arises on one or more ancient windows being 
obscured. It is to be observed that throughout all the judgments in Coils' 
Case ( 1 ) the question in issue is treated as being rather too much light does 

or does not come to the premises than too much does or does not come to 
the windows. 

A question has been raised as to what constitutes the nuisance referred 
to in the latter part of the passage I have quoted from Lord Davey.' 

I consider that the mention of the nuisance adds nothing to what goes 
efore : and that the nuisance referred to is merely a diminution of\he 
amount of light which is required for tiie ordinary purposes of inhabitancy 
or business of the tenement according to the ordinary notions of mankind 
This view IS consistent with the other judgments in the case, and it is 
specihcally adopted by Parwell J. in Higgins v. Betts Ir^Kiney 
Jolly (2), however, Vaughan Williams L. J. upheld the decision of the 

Lower Court that when a room which had ample light for all the purposes 

hke y to be earned out in it, was by an obstruction of the light coming to 
It changed into a room where there was a bare sufficiency of light for its 
ocenpa ion for the purpose designed, an action lay; but he w^s careful 
to say that there was a finding that according to the ordinary notions of 
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mantmd the iiouse had been substantially made less comfortable 
convenient. Romer L. J. in a dissenting judgment took a contr 
Cozens Hardy L. J. agreed with Vaughan Williams L. J. and 
the finding of the Lower Court that the letting and selling val 
house had diminished, and that though the room in question re 
well-hgiited room, the comfiirt and convenience of its occupants 
materially affected, found tliat there was a cause of action. The 
of the majority of the Court thus does lend itself to the construe 
the question of the sufficiency of the light left is not the only i 
be considered : but I think it is also consistent with the passag 
quoted from Lord Davey’s judgment, if due weight is to be give 
phrase “ordinary purposes of inhabitancy or business accordin. 
ordinary notions of mankind.” It is true that Cozens Hardy L. 
exception to the concluding words of the phrase, but Lord Df 
them, and if I may respectfully say so they appear to me to add 

to the words “the ordinarv nurnoses n-f n .. 


Paul 

V. 

Kobsgn, 


uoa Deen said in the case as also in the autliorities I liave quoted 
as to whether I am to consider how much liglit is left or how much 
has been taken away. The balance of authority seems to me to show 
that I am to consider the former question, and this is explicitly stated by 
Farwell J. in Ids summary of Coils' Case (1), in Sifffflns v. Betts (2). The 
ottter view is approved of by Lindley L. J. i„ Coils' CaseO) and by 
Cozens Hardy L. J. in Kine v. Jolly (.3). I do not find it easy to 
reconcile these decisions. But I cannot understand, no doubt the fault 
IS mine, the importance of tlie question. What is to bo decided is wlietlier 
the obstruction is a nuisance or not. .iiul tn .l/-. ti.u. . . • , 


.O ugnr, must, l think, be held to apply also to air a.s 
odhoosoodim Dey v. Bissonauth Dey (4) ; the question 
air is more different in this country from the question 
than it is in England, hut both that case and 
M Karformah (5) are authorities for the proposition 
plies to both, and that view was taken in Delhi and 
i Ball Dutt (6), which like the first mentioned, but 
utioned case, was decided after the passiiiir of the 
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been suggested that the middle floor room No. 1 was once divided 
Paul the ground floor and the top floor ; i ' * 

V. I’oom No. 1 on the middie floor are relied on to show this. 

Robson. of this is, that if on the middle floor there 
ground floor, it would be darker than is 
No, 1. I suppose this would be so : but on 
I have however ref used to consider the house 
what the plans show it to have been 
There is evidence that 
different ways at different times, but there 
permanently divided up and such evidence would be 
evidence of when it was last so divided in or 
basis for his argument. Mr 
depending on alterations of tlie internal 
might make it desirable that 
eastern windows than 

lave to decide, as tiie owner of the dominant tenement cannot increase 
the burden home by the survient tenement by any act of his, apart from 
prescription.” 

In concluding, Stephen .1. observed 

“In tlie view I take of the question of whetlier an infringement of the 
plaintiff’s rights has taken place, it is not necessary for me to decide some 
questions on which a good deal of evidence has been given, such as whether 
tlie plaintiff made such delay in asserting his rights as to disentitle him to 
a mandatory injunction, or whether the building of the tower at the south- 
west corner of the defendant’s premises was an act of disobedience to the 
injunction of tlus Court. 

The result of my findings is that I find in favour of the defendants 
and dismiss the. suit with costs on scale No. 2.” 

Prom this judgment the plaintiffs appealed. 

Mr. Pugh {Mr. R. C. Bonner^ee with him), for the 
appellants. The true test as to whether the inter- 
ference amounts to a nuisance or not is to consider 
what amount of light and air has been taken away 
and not what amount is left. The decision of Parweil 
. . ux Higgms V. Betts (1) is opposed to the view taken 
^ the House of Lords. Stephen J. has followed 
Higgins v. Betts (V). and whilA 


and the positioii of the pillars in 

— ‘S. The importance 

was a room like No. S on the 
the corresponding part of room 
my findings this is immaterial 
as in any way different from 
at the time the suit was brought, 
room No. 1 on the middle floor has been divided in 
is no evidence that it was ever 
necessary as well as 
■der for the plaintiff to find any 
Esch has described various contingencies 
arraiigement of the house wliicli 
more light should come through some of the 
comes at present ; but this is irrelevant to the issue 



iias not conbiclered Jolly v. Kine{^). NiiiHaiice 
iinpIieH compaviso]! with previous enjoyment. To 
avoid an actionable miisauce the present enjoyment 
must be as beneficial as before. Stephen J. has found 
tliat tJie lip-ht has been very materially obstructed, 
and that tlie whole of the direct light lias'been cut off’ 
Reflected light cannot be taken ixito consideration • 
Analh Nath Deb v. Gahtaun (3). An angle of 
considerably less than 45° has been left. Tliis is 
conclush'e evidence of a iutisance. It is only when 
the plaintiff claims moie than 45'’ that he is to be 
called upon to prove a nuisance. In none of the 
reported cases from the Fishmonger's' case (4) down 
to Colls’ Case {5) and JTme v. Jo% (1), where the action 
for nifringement has been dismissed, was the angle 
left less than 45'’. Other sources of light caJi be 
taken into consideration only when an angle of 45° 
has been left. Otherwise the appalling proposition 
would follow that one side of a house can be absolute- 
ly blocked up by a neighbour without an v an, . 


Robson. 
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Ecclesiastical Commissioners v. Commissionet\s of 
Seivers of the City of London {V), Parker y. First 
Avenue Hotel Company {2), and Spokes y. Banbury 
Board of Health {Z). As regards the fifth storey of the 
defendant’s building, the suit is undefended. 

[The remedy by way of injunction as regards the 
was not pressed for], 

r. Buckland and Mr. Cornell 
The test laid down 
and English, as to 
air amounts 
is whether thei-e 


main building 

Mr. B. C. Muter {M 
with him) for the respondents, 
by the authorities, both Indian 
whether the infringement of light and 
to an actionable nuisance or not 
is a sufficient amount of light and air left for 
the ordinary purposes of inhabitancy or business 
of the building, taking into the consideration the 
locality where the building stands : Bag ram v. Khettra 
Fath Karformah (4), Modhoosood^in Dey y. Bisso- 
nauthDey (5), Delhi S; Lomlon Bank v. Hem Ball 
Butt (6), Colls y. Home Colonial Stores, (7), 
Higgins y. Betts (S), City of London Brewer j Co. y. 
Tennant (9), Clarke y. Clark (10). So long as there' 
is sufficient light and air left according to the above 
standard, the past history of the building is im- 
material. The Courts have never considered the in- 
fringement of the angle of 45" as ipso facto amount- 
ing to a nuisance. No damage in letting and selling 
value has been proved : if, however, the Court considers 
a prima facie case of nuisance has been made, the 
respondents are willing that there should be a refer- 
ence as to damage, costs being reserved. Respondents 
die also willing to purchase tbe miT-ionQn+c.’ 
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for the price which Mr. Martyrose has said the 
property would have ohtaiued if the building opera- 
tions had not taken place. As regards the south- 
western tower, the infringement is' negligible, and 
there is no rule of law that an order for demolition 
should ensue ; the order for an injunction is discre- 
tionary, Aynsley Glover (l),and in the circumstances 
of this case, the order should not be made. 

Mr. Pugh, in reply. 

Cur. adv. vult. 


Eobson 




Jenkins C.J. This appeal arises out of a .suit 
in which the plaintiffs allege interference with the 
access of light and air to the windows of premises 
known as No. 7, Esplanade East in the towm of Calcutta, 
and claim relief by way of injunction and damages. 

^ This interferenee is said to have been occasioned 
by the erection of a five-storied building on the site 
of No. 8, E.splanade East, where there had previously 
stood,^ in the front part, a one-storied building, 
and, in the back part, a two-storied building. Nos. 7 
and 8 Esplanade Road have a southern aspect and face 
the inaidan. No. 8 being to the East of No. 7. 

The plaintiffs have successive life interests in 
i 0 . i under a marriage settlement, of which the fifth 
defendant, Mr. McNair, is one of the trastees, and he 
IS made a defendant, because he declined to join as a 
plaintiff. The first four defendants are members of a 
well known firm of builders and architects, who 
carry ^ on business under the name and style of 
Mackintosh Burn & Co. : they are the owners of No. 8 
Esplanade East, and have erected the building of 
which complaint is made. The windows alleged to 


litliili;'; 


(1) (1874) L. E. 18 Eq. 544. 
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luive ])eeri darkened are admittedly ancient, and it 
Paul is not disputed tliat tlie plaintiffs have an easement 
®- for the access of light and air to them. 

BOBSON. rnt • . - 

ihe erection of the defendants' building led to the 
institution of this suit on the 4th of February 1910. 

The suit was lieard by Stephen .1., who dismissed 
it with costs, and from liis judgment the present 
appeal has been prefei’red. 

Apart from legislatioji, the English law which 
prevailed before the Prescription Act, 2 and 3 Will. 
IV, C. 71, is that to which we must look for the rules 
governing the right to light. Though the Indian 
Statute Book contains an easement Act which defines 
the law of easements, it has no application to Bengal: 
here the only legislation as to easements is to be 
found in Part IV of the Indian Limitation Act. That 
part is headed, “ Acquisition of ownership by posse.s- 
sion,” and the sections in it prescribe a mode of acquir- 
ing ownership by po.ssession or enjoyment. liajrxip 
Koer V. Ah^il HosseiniV). Section 26, the first section 
in that part, deals with “ Acquisition of light to Ease- 
ments, and provides that, where the access and use 
of light and air to and for any building have been 
peaceably enjoyed therewith as an easement, and as 
of right, without interruption and for 20 years, the 
right to such access and use of light or air shall be 
absolute and indefeasible. This section is concerned 
only with the acquisition of the easement, and does 
not purport to measure the extent of the right, or 
to indicate the remedy by which a disturbance of ’the 
right is to be vindicated : for that recourse must be had 
to the English law as it stood before the Prescription 
Act. - The^ extent of the right, in the absence of 
express stipulation, hardly admits of precise measure- 
ment; but the point at which its invasion becomes 
(1) (1880) I. L. E. 6 Calc. 394. 402. 


Je.vkins 

C.J. 
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actdonable in concrete cases is capable of description, 
and that description is one wbicli is indicated by the 
remedy by which the right can be vindicated. Tliat 
remedy is a suit not for tj-espass, but for nuisance, 
and “Nuisance,” it is said, “ is wliere any man raises 
any wall or stops any water or doth anything on his 
ow n ground to the unlawful hurt or annoyance of 
his ireighbour. It may also be by stoppiirg lights 
in a house or causing water to run over liouse or 
lands for remedy w’-hereof an action upon the case or 
assize lyeth.” {Termes de la Lexj:) 

What amounts to a nuisance must largely be a 
question of fact to be determined by reference to tlie 
circumstances of each case, the test being that there 
has been a sensible abridgment of the plaintiifts 
right re.sulting in loss to him. Where the alleged 
nui.sance is an interference with an easement of light 
or air to a house, that is unoccupied but suitable "for 
residence and business purposes, it must be shewn 
that there has been a sensible privation of light 
sufficient to render the occupation of the house uncom- 
fortable and to a sensible degree less fit for the 
purposes of business. 

There has been much discussion before us as to 
whether, in investigating the alleged nuisance, regard 
is to be had to the state of things before the intei-- 
fereuce or not, and it has been contended that, on this 
point, there is a conflict of view between Lord Mac- 
naghten and Lord Lindley, on the one hand, and 
Loiil Davey, on the other, in Colls v. Home and 
^olomal Stores {!). And this conflict, it is suggested 
has become more marked and irreconciliable bv the 
- ^herence of Cozens Hardy L. J. to the one [Kine v. 
Jolly (2)], and of Parwell, J. to the other view 

(1) [1904] A. C. 179. (2) [1905] 1 Ch. 480, 503. 
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\_IIi(jcfins V. Betts (1)]. I doubt wliGtlier there is suiy 
leal couflict : and it appears to me that the difference 
of expression on which the argument rests mav be 
fairiy referred to the difference in the facts or con- 
ditions under review, and the considerations that 
. particularly engaged the attention of those by whom 
these divergent expressions were severally used. No 
one, I imagine, would suggest that in a suit for distur- 
bance of light the character of the previous enjoyment 
could be wholly disregarded : nuisance implies com- 
parison, and the previous state of affairs is a necessary 
standard for that comparison. In every case, therefore, 
that comes before the Court the previous enjoyment 
is proved or sought to be proved, and it is an 
element which must, from the nature of things, be 
prcsGiit ill tliG mind of tli6 Court. 

But that is a very different thing from saying that 
the previous enjoyment furnishes the decisive mea- 
sure of the “ unlawful hurt or annoyance.” Even 
Higgins Y. Betts (V), on which reliance has been princi- 
pally placed, recognises the materiality of the prior 
enjoyment for the ultimate finding of the learned 
Judge, which must have embodied what he regarded 
as the true test, is that the rooms in question “ were 
materially affected and injured, and that there was a 
substantial deprivation of light sufficient to render 
the occupation of the house uncomfortable, and to 
prevent tlie plaintiff carrying on his accustomed 
business (that of a licensed victualler) on the premises 
as beneficially as he had done before.'’ The fact is that 
what has to be determined in each case is whether, 
having regard to all the surrounding circumstances, a 
nuisance has been proved. In arriving at this conclu^ 
Sion I cannot perceive that I am in any way deviating 
trom what was decided in Bagram v. Khettranath 




I 
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KarformahiX), Modhoosoodun Dey v. Bissonauth 
Bey (2), ov Delhi and London Bank v. Hem Ball 
Dntt{^). then are the material circumstances 

in tins case by reference to which we have to determine 
whether there has been such an interference with 
the plaintiff’s easements of light as amounts to a 
nuisance ? 

[His Lordship then, having discussed the evidence 
in the case, continued as follows :] 

^ Now, one cannot read this evidence without feel- 
ing that the defendants’ building opeiations have not 
darkened the plaintiffs’ premises to the extent that 
might have been expected. The principal explanation 
of this IS that the plaintiffs have the advantage of a 
considerable quantity of light from other sources, and 
in particular from the south and the west. Are then 
the defendants entitled to rely on this for the purpose 
of establishing that, notwithstanding their newlv 
erected building, the plaintiffs’ premises are not 
uncomfortable and not less fit for business purposes ? 

Comfort and fitness are conditions that must 
depend on existing facts and regard must be had to the 
state of things as they exist for the purpose of det#- 

mining whether a nuisance in fact has been proved 
But this must be taken subject to one qualification •' 
the opinion has been expressed by Lord Lindlev in 
Colls V. Home and Colonial Stores, Limited (L) bv 
Lord Atkmson in Jolly v. Kh^e (5), and by Romm- 
L. J., in X-me V. Jolly (6), that light from other 
sources to which a right has not been acquired bv 
grant or prescription, and of which the plaintiffs 
may be deprived at any time ought not to be taken 
into account. Whatever the difficulties this opinion 

(1) (1869) 3 B. L. R. (0. 0.) 18. (4) [1904] A. C. 179. 201. 

(2) (1875) 15 B. L. R. 361. (5) £1907 ] a. C. 1 7. 

g (3) (1887) 1. L. R 14 Calc. 839. (6) [1905] 1 Cli. 480, 497. 
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Jenkins 

C.J. 




may involve, I think I ought to regard it as at present 
conclusiye. 

We have been told that the case was discussed 
before Stephen J. on the common assumption that the 
plaintiffs in this case could not be deprived of tlie light 
from other sources on which the defendants- rely. 
There are indications that that is so, and I feel no doubt 
that the representation made to us is correct. 

I, therefore, propose to deal with this appeal on 
that footing, and at the .same time I have the satis- 
faction of feeling that this assumption is probably in 
accordance wi th the fact. What theii does the evidence 
in this case show? We have gone carefully through 
it, and it has been subjected to much critical comment 
on both sides, wdth the result of establishing the 
correctness of the learned Judge’s estimate of the 
weight due to the evitlence of certain witnesses called 
by the defendants for the purpose of showing that 
what has been done does not constitute an actionable 
nuisance. The witnesses to whom I refer are those 
several gentlemen who are engaged in business in 
Calcutta, and more particularly Mr. Muir, Mr. Stock- 
well, Mr. Deacon and Mr. Hardy. I select these four 
witnesses for special mention as they, from previous 
business connection with the premises, are pre- 
eminently qualified to depose to the effect of the 
defendants’ building. 

lo Stephen J. it seemed that these witnesses gave 
their evidence independently and wdth every desire 
to be fair between the parties. This is qxrite as I 
should have expected. 

Agreeing as I do with the learned Judge’s estimate 
of their evidence, I do not think it necessary to discuss 
it in detail; it will be sufficient that I should expres^i 
my conclusion. I find, then that, though there is 
an abridgment of direct light from the east, ther- 




I 


f 

























81 





MM 


^—n 


Paul 

17 , 

Robson, 


Jenkins 

C.J. 


tii« urgumeiii. oeiore us has practically 
been limited to a discussion of the easement of light* 
complaint is also made of the interference with the 
access of air to the plaintiffs’ premises, but as to this 
part also of their case the plaintiffs have failed to 
establish an actionable nuisance. 

The result then is that I hold that the plaintiffs 
have not proved that their premises have been 
materially affected or injured, or that there has been 
a sensible deprivation of light and air, sufficient to 
lender the occupation of the premises uncomfortable, 
or to prevent their being used for purposes of business 
as beneflcially as before. 

^ Further than this, I hold that the plaintiffs have 
failed to prove that the selling or Jetting value of 
the premises has been diminished : in fact, tJie indica- 
tions are, if anything, the other way. I do not forget 
Mr. Martyrose, but in view of the learned Judg^e’s 
appreciation of his evidence, for which there seems 
to be very good reason, I certainly am not prepared to 
act on it. So confident are the defendants that no 
loss could be proved on the score of the diiTn'Tmf,i/-,r, 
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exjiressly called on the plaintiffs to prove damages at 
the trial. After some ' consideration the plaintiffs 
rejected any proposal for a reference, and ultimately 
Mr. Pugh said, “ I ask the Court to decide on the 
evidence and not to send the case to a Referee for 
ascertainment of damages.” On this e video ee T hold 
no damages have been proved. 

1 would point out, for what it may be worth, that 
the defendant firm have, in the course of the hearing 
before us, offered for the property a sum equal to the 
value placed by Mr. Martyrose on it, as it was before 
the erection of their building. This offer, was refused. 
I do not sugge.st that this is in any way conclusive, 
bat so far as it goes, it accords with my independent 
finding that no damage has been proved. 

One or two points still remain to be considered as 
influencing the question of costs. 

First, it is said that unless the suit had been 
brought, the defendants would have carried their 
building to an eve.n greater height, and that would 
seem to be so. The result of the suit has been that 
the defendants have set back the top storey of their 
building so as not to affect the plaintiffs’ easement. 
The defendants, however, expressed their willing- 
ness to make and retain this set-back at an early 
stage of the case, and on the 16th of February, the 
fifth day of the hearing, Mr. Buckland “ offered not 
to reduce the set-back to less than six feet, which as 
admitted by Mr. Esch would not obstruct sky-light 
from the first floor any more than it is at present 
obstructed.” This offer was not accepted. Before us 
Mr. Buckland has repeated this offer and expressed 
his willingness that it should be embodied in the 
decree in the form of an undertaking. 

The utmost concession that can be made to the 
plaintiffs on this score is that each side should bear 
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its own costs of the suit up to the end of the 16th of 
Febmary. 

Then we were urged to regard the erection by the 
defendants of the tower at the soxith-west corner of 
their building as a breach of the interim injunction 
obtained from Fletcher .1., and that we should now 
direct its removal. 

The evidence convinces me that this tower does 
not materially affect the plaintiffs’ right, and having 
regard to the circumstances that led to its erection, 
it would be wrong for us to accede to the plaintiffs’ 
request. 

The result then is that in my opinion the judgment 
of Stephen J. dismissing the suit should be upheld. 
There will, however, be embodied in the decree an 
undertaking by the defendants not to reduce the set- 
back on the top storey of the premises to less than 6 
feet from the western wall . 

We direct that each side will bear its costs of the 
suit up to and including the 16th of February, except 
as otherwise specifically ordered, and subject to that 
the plaintiffs must bear the defendants’ costs of the 
suit. 

The defendants must get the costs of the appeal.. 

WOODEOFPE J. I agree. 

Appea l dismissed. 

Attorneys for the appellants : Orr, Dignam Sf Go. 

Attorneys for the respondent : Wathvns & Co. 
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CRIMINAL REVISION 


Before Mr. Justice Holmwood and Mr. Justice N. R. Chatterjea. 


TRIPENDESWAR MITTER 


CORPORATION OF CALCUTTA 


Building — “ Re-erection ” — Reneimig or repairing a roof replaced on its 
former site — Reconstruction not exceeding one-half its cubical extent — 
“ Buildmg,” whether a shed %mih posts and tin roof u a — Buliding 
line of a road, encroachment on — Calcutta Municipal Act (Beng. Ill 
ofl899),ss.3(S),(S9)(a),351,U9. 

Tlie removal of an old roof of a slied consisting of posts and the re- 
placing on the same site either of a new roof or the former one after repairs, 
without an alteration exceeding one half its cubical extent, is not a “ re- 
erection ” within s. 3 (39) (a) of the Calcutta Municipal Act. 

The offence of infringing on a building line within the meaning of 
s. 351 is, having regard to the definition in s. 3 (3), the erection or re-erec- 
tion of the wall of a building within that line, and not the removal of an 
old roof and replacing it on the same site. 


I HE petitioner had a timber yard at No. 61, Rtissa 
Road North, on which there was standing, before the 
building line of the road had been laid down, a shed 
consisting of four posts and a tin roof, 

1911, after the line 


In January 

was prescribed, he took off the 
roof, and subsequently put up either a new tin roof 
or the old one repaired on the identical site of the 
former one, without any alteration in its dimensions 
or height, except a small one not exceeding one-half 
its cubical extent. The petitioner was prosecuted 
before the Municipal Magistrate for having re-erected 
a hut without sanction, for encroachment on the build- 
ing line in contravention of s. 351 of the Act, and for 
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not having kept an open space of six feet between the ifln 
hut and the masonry building on the north. The tk™bs 
M agistrate found these facts established, and held that WAR MiTTER 
a clear case of re-erection under s. 449 (I) (c) of the corpora- 
Act had been made out. He accordingly, by his order, TION OF 
dated the 9th June 1911, directed that so much of the 
hut, re-erected without sanction, be demolished, at 
the petitioner’s expense by the Chairman, as would 
remove the same from the prescribed building line or 

leave six feet of open space between it and the masonry 
building on the north. The petitioner, thereupon, 
moved the High Court and obtained the present 
Rule. 

Babu Proms Chuncler Mitter and Babti Susil 
Madhah Mullick, for the petitioner. 

Bobu Dehendra Ghmider Mullick, for the opposite 
party. 


Holmwood and N. R. Chatterjea, JJ. This con- 
viction is for re-erecting a building within the build- 
ing line of a certain road. It appears that before the 
building line was laid down, the shed consisting of 
four posts and a tin roof stood in identically the same 
.spot as it does now. After the building line was laid 
down, the owner had occasion to take the roof off, and 
the municipal authorities happened to see this place 
when there was no roof on the shed. Whether the 
owner repaired the same bits of tin, or whether he 
put in new bits of tin, or what he did in renewing or 
repairing his roof, there is nothing to show. But he 

eventually put up a roof either made of new tin or 
repaired, it does not matter which, in identically the 
same place as the old roof. 

Now, this is certainly not a “ re-erection.” It is 
admitted that section 3 (.39) (a) is the only definition 

7 : . 
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which can apply in this ease 
Tripendes- tion of tlie building if 
fae Mittee cubical contents has been 
CoEPOBA- removal of this roof for the 

TION OE 

Calcutta, 

except a small 
contained. 1 
like one-half 
contents 


md this 
more than 
taken dbw 
purpose of 1 . 
not alter the cubical contents of this shed 
area which the 1 
That certainly cannot h; 

: or even a quarter of the 
The expression 

apply. 

Now comes the 
been infringed. “ 
abuttinu 


is reconstruc- 
one-lialf of the 
m. Now, the 
repairing did 
d in the least, 
eau-to roof may have 
ave been auytliing 
whole cubical 
re-erected” does not 


question whether section Sol ha 
No portion of any building or wai 
^ on a- public street shall be constructed withij 

« r find any definition of the won 

builxlmg, and we are not at all clear that this ino 

witU four p,Mts is a “building,” bat from tbo used, 
the expression “ wall abutting „u a public street ” w, 
presume that the oft'ence intended was one wlilih i< 
indicated m section 8 (8) of the Act where the “ bnild'. 
mg line is deiiied as meaning “ a line (in rear of the 

hi™- '“’'f ‘he main wall of „ 

bnilding ahntting on a street may lawfully extend ” It 

«, heretcire, clear that the offence of infringing on a 

of“, l "■ re-ereotion of the wall 

of a huildfrig within that line, and we do not thi. k 

hat the replacing of the roof upon the same posts can 
all within the purview of the law. Admittedly it " 
the frnnt posts and not the roof which caimed the 

IstaSi iV Mfrhieipality ryish to remove the 

• Oil, bey must obtain powers obvionslv 
remove the posts, because the roof caimot be removed 
unless the posts are removed, and the posts appear to 

now" The ^7^ If T" ''' 
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APPELLATE CIVIL 


Before Mr, Jmtice Mooherjee and Mr, Jmiice. Casjyersri, 

DINESH CHANDEA EOT CHOWDHUEY 


BIEAJ KAMINI DASBE 


Hindu Law — Will — (Lift to future wife of sou of tea 
existence at the time of the testatods death,, whethe 
yiet (X of 1S66), s, 99, ej,ectof—EmduWills 
s,. 3, how far controls imnciples of Hindu Laic, 
Section 99 of the Indian Succession Act does not 
of a Hindu and invalidate provisions made in accordance 
of Hindu Law. 

A bequest inade b}' a failier to the would-be wife 
deemed a bequest to a person, described as standing in a p 
kindred to bis son within the meaning of the exception to 
said Act. 

Althoiigli by section 3 of the Hindu Wills Act tlie 
tion 99 of the Indian Succession Act was made app.licable 
intention of the Legislature was to leave unaffected the rii] 
According to the principles of Hindu Law, a bequest 
to his son’s would-be wife, who was in existence at 
testator’s deatli, is valid, notwithstanding the provisioi 
the Indian Succession x^ct. 
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Kismat Jote MalsM. The said Navadwip 
Chandra died leaving a will in which he made the 
following provisions : 

“ That after his death, his son, Girish Chandra Sarkar’s wife, the plain, 
tiff No. 1, woidd receive a 4-annas share of the property left by him, the 
wife of his another son, Bhagoban Chandra Sarkar, when married, would 
receive a 4-annas, the wife of his another son, Harish Chandra Sarkar, when 
married, would receive another 4-anna sliare, and his grandsons, the plaintiffs 
Nos. 4 and 5, the remaining 4 annas in equal shares.” 

After the death of Navadwip Chandra Sarkar, 
Bhagwan Chandra Sirkar married Ganoda Sundari 
Dassi, and Haris Chandra Sarkar married Kuioda Sun- 
tiari Dassi. Subsequently Ganoda Sundari died leav- 
ing the plaintiff No. 2 as her son and heir, and Kuioda 
Sundari died leaving the plaintiff No. 3 as her son and 
heir. The iffain tiffs further alleged that they were in 
possession -of the disputed properties up till the 12th 
Apiii 189 i , by receipt of i^ent collected on their 
behalf by the executors of the estate from the tenant 
defexidants; that on the release of the estate in favour 
of the plaintiff by the executors, defendant No. 1 in- 
duced the othei’ defendants to withhold payment of 
rent on the allegation that the disputed lands were 
included within his zemindary. Hence the present 
suit was brought by the wife of Girish Chandra, the 
sons of Ganoda Sundari and Kuioda Sundari ' and 
the two grandsons of Navadwip Sarkar. 

It appeared that the two ladies, Ganoda Sundari 
and Kuioda Sundari, were in existence at the time of 
the testator’s death. 

Defence, inter alia, was that the plaintiffs had no 
title to the disputed lands, and that in any event they 
had acquired no valid title under the will left bv 
Ravadwip Chandra Sarkar, deceased. 

The Court of first instance, having held that the 
disputed lands were part of the, estai» r.f xt., 
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Cliaiidra Sarkar, decreed tlie suit. It did not exj)re,ss 1911 
any opinion on the question of law whether the plaint- ,T~ 
Ills acquired a valid title under the will of the Chandra 
testator. On appeal, the learned Subordinate Judge, cnowDiit'HY 
having affirmed the finding of fact arrived at by the »’■ 
Court of first instance and holding that the disposi- Kaitoi 
tion was valid in lav/, dismissed the appeal. £hiSEE. 

Against this decision the defendant No. 1 appealed 
to the High Court. 

Babu Basanta Kumar Bose and Babu Bidlni 
Bhushan GanguU, for the appellant. 

Babu Dwarha Nath Chuc’kerbtUty and Babu 
Bamani Mohan Chatterjee, for the respondent. 

Gtir. adv. vult. 


Mookeejee J. • This is an appeal on behalf of the 
first defendant in an action for recovery of posses.sion 
of landed property upon declaration of title, and for 
mesne profits for the period of dispossession. The 
case for the plaintiflts-respondents briefly stated is as 
follows. The subject-matter of the litigation belonged 
to their ancestor Navadwip Chandra Sarkar who made 
a testamentary disposition of his properties on the 
22nd May 1889, and died four days later. The will 
provided that upon the death of the testator, one- 
fourth share of his landed property would pass to 
Biraj Kamini Dasi, the wife of his eldest son, G Irish 
Chandra Sarkar. Another one-fourth share would be 
taken by Eadha Ballav Sarkar and Jagat Ballav Sarkar, 
his grandsons by his predeceased son, Govinda 
Chandra Sarkar. The remaining half share would 
pass to the wives of his sons Bhagaban Chandra 
Sarkar and Harish Chandra Sarkar immediately upon 
their marriage, and so long as these sons would not 
marry, his youngest son Harish Chandra Sarkar alone 
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would enjoy the proceeds of th 
Disbsh liold possession thereof 
the testator, Bhagaban 
Chowdiiiirv were both unmarried. They 
in 1892, to two ladies by 
Kuloda Sundar 
Sundari died le; 

MooKRRjEij Kuloda Sundar 
Chand 


e said half share and 
. At the time of the death of 
Chandra and Harish Chandra 
were married, however, 
name Ganoda Sundari and 
‘i, respectively. Subsequently Ganoda 
■aving an infant son, Dinesh Chandra : 
•i died leaving an infant son. Ram 
ra. The plaintitt’s assert that they wei*e in 
possession of the disputed properties nj) till the 12th 
April 1897, by receipt of rent collected on their behalf 
by the executor to the estate from the tenants defend- 
ants, that is, the defejidants other than the first 
defendant; that after the estate had been released by 
the executor in favour of the plaintiffs, the first defend- 
ant, an influential landlord, indirced the other defend- 
ants to withhold payment of rent on the allegation 
that the lands were included in his zeinindary .- and 
that as a result of this combination amongst all 
the (.lefendants, the plaintiff.s have been dispossessed. 
The wife of Girish Chandra, the sons of Ganoda 
Sundari and Kuloda Sundari, and the sons of Govinda 
Chandra, therefore, commenced this action on I he 19th 
January 1906, for declaration of title and recovery 
3f possession and mesne profits. The defejidants 
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iuiii, lie did not adduce any evidence at all in eaxipovt i9ii 
of Ills alleged title. Upon the question of law, 
namely, whether tie plaintiffs had acquired a title 
under the testamentary disposition of their ancestor, 
the Court of first instance did not express any 
opinion, although it decreed the claim in full. The 
Subordinate Judge, however, has considered the 
question and held that the disposition was valid Mookurjee 
in law and operative to create a good title in the 
legatees. In this view, the decree of the Original 
Court has been affirmed by the Court of Appeal below. 

Upon the present appeal, the only question which 
has been argued is as to the validity of the testamen- 
tary disposition made by the testator. ' 

It has not been disputed that there Avas a valid 
disposition in. so far as an one-fourth share was 
given to the wife of the eldest son, Biraj Kamini, the 
first plaintifi: in the suit, and also in respect of the 
other one- fourth .share given to the grandsons of the 
testator, the fourth and fifth plaintiffs. But it has 
been argued that in so far as the second and third 
plaintiffs are couceriied, who claim as the infant sons 
of their mothers, the wives of the two sons of the 
testator, Bhagaban Chandra and Harish Chandra, they 
have acquired no valid title as the disposition in 
favour of the wives of the two sons was invalid in 
law, because contrary to the provi.sions of section 99 
of the Indian Succession Act. It is worthy of remark 
that the objectioir in this form was neither specifically 
token in the written statement, nor raised in the 
is, sues. It was nndoubtedlv not uresented in fliic 
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1911 one-half share vested in interest in the sons and 
grandsons of the testator, subject to the gift of the 
intermediate income to Harish for his life. Two of 
these sons, including Harish, were acting as next 
friends to the second and third ijlaintiffs, and the two 
grandsons were themselves suing as plaintiffs. If, 
therefore, this specific objection had been taken, it is 
Mookkrjee more than probable that the three sons of the testator 
might have applied to be added as jDarties plaintiff’s, 
and thus completely met the objection of the de- 
fendants. As I have stated, however, the objection 
does not appear to have suggested itself to the 
defendants till the case was argued on appeal before 
the Subordinate Judge, who held, upon a construction 
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of Hindu law as explained Ln the case of Nafar l 9 ii 
Chandra Kundu v. Batnamala Dehi (1), the disposi- 
tion may be sustained. The learned vakil for the ChaZL 
appellant has, however, argued that as the disposition Chowdhuut 
is contrary to the provisions of section 99 of the Indian 
Succession Act,^ which was made applicable to Hindus Kami" 
by section 3 of the Hindu Wills Act, it is invalid, 
notwithstanding any principles of Hindu law to 
the contrary, dhis position has been strenuously 
controverted by the learned vakil for the plaintiffs 
respondents, who has further argued that if section 99 
of the Indian Succession Act be held to be applicable, 
the disposition is covered by the exception to that 
section, and must consequently be sustained. The 
argument addressed to us, on both sides, therefore, 
raises two questions of considerable importance! 
namely, first, whether section 99 of the Indian Succes- 
sion Act applies to the will of a Hindu and invalidates 
provisions made in accord with the principles of 
Hindu Law ; and, secondly, whether the exception to 
section 99 applies to a case of this description. 

In so far as the first of these questions is concerned, 
the answer must depend upon the true construction 
of section 3 of the Hindu Wills Act, which provides 
that nothing contatoed in that Act shall authorize any 
Hindu to create in property any interest which he 
could not have created before the 1st September 1870 
The learned vakil for the appellant has contended 
that this provision is unilateral and of a purely res- 
trictive character : that is, while it provides that the 
power of testamentary disposition of a Hindu is not 
enlarged by the provisions of the Hindu Wills Act, 
that is, by the provisions of the Indian Succession 
Act incorporated therein, it does not proYide that 
such powers are not curtailed by those provisions. 

(1) (1910) 13 0. L. J. 85 ; 15 0. W. N. 66. 
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Tke (luestioii i“aised is one of some novelty and 
nicety, and it may be conceded that tlie view put 
forward by the appel iant may be justified by a strict 
and literal construction of the language used by tlie 
Legislature in section 3 of tbe Hindu Wills Act. Tlie 
learned vakil for the respondents has. 
that the t 
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however, argued 
rue intention of the Legislature was to leave 
Mookewik matters where they were before the enactment of the 
Hindn Wills Act : and in support of this view, he has 
relied uiion. tbe cases of Alc(.imci'}7ion'>ovi Dcil)ee v. 
Sonanioni Dabee {1) on appeal, Calh/ JSath Naugh v. 
Chunder Nath Naugh (2), Ram Lai v. Kanai Lai (3), 
dai Bam v. Kaverbai (4), and Anand Rao v. Admi- 
nistraiorNxemral of Bombayib). Our piesent incli- 
Uiition is in favour of the view put forward by the 
respondents which is supported by the history of the 
legislalion on the subject. 

The Hindu Wills Act, 1870, was jiassed before the 
•ludicial Committee of the Privy Council had' decided 
the case of Jafindra Mohan Tagore v, Gariendra 
Mohane Tagore (6), and finally laid down the doctrine 
that except possibly in certain exceptional cases, no 
interest could, by Hindu law, be created in favour of 
an unborn person. The true limits of the rules, of 
the Hindu law on the subject were at the time 
matters of serious controversy, and under such cir- 
cumstances, the Legislature appears to have thought 
that the safest course was to leave untouched the 
rules of Hindu law in this matter. A similar policy 
appears to have been pursued in the case of the 
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laiigiiage, tlmt notbiiig in the second chapter of the 
Act shall he deemed to affect any rule of Hindu law. 

No douht, as observed in Bhahatarini Debya v. Peary 
Lai Hanyal (1), there is a striking difference betw’eeji 
the phraseology used in section 3 of the Hindu Wills 
Act and tliat used in section 2 of the Transfer of Kami.ni 
Property Act. It is difficult, ho-wever, to believe that 
different policies were adopted by the Legislature on MooKER.rEK 
the two occasions, and there is considerable force in 
the contention of the respondents that the true inten- 
tion was to leave unaffected the rules of Hindu law. 

If this ijiterpretation is adopted, no question arises as 
to the validity of the bequest in this case in view of 
the decision in Nafar Chandra Knndu v. Batnamala 
Bebi (2). 

It is worthy of note that if the restricted construc- 
tion put upon section 3 of the Hindu Wills Act by 
the learned vakil for the appellant were adopted, the 
result would be that in so far as the rule in section 99 
restricts the power of testamentary disposition of a 
Hindu, it would be operative: but in so far as the 
exception to that rule enlarges the power of testamen- 
tary disposition, it would be inapplicable. In other 
words, in this view, the Legislature intended to 
impose a considerable hardship on Hindu testators, 
namely, to deprive them of the benefit of the rules of 
Hindu law on the subject and also of the benefit of 
the exception to the statutory rule in resi)eet of this 
matter. It is difficult to hold that such could have 
been the intention, of the Legislature; from this point 
of view, it appears more reasonable to hold that the 
rule and the exception ought to be read together, and 
if the rule applies, it does so only as qualified by the 
exception: but possibly the true intention w^as to 
make neither the rule nor the exception applicable to 
(1) (1897) I. L. R. 24 Calc. 646, 650. (2) (1910) 13 C. L. J. 85. 
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Hindus. If we assume, however, for a moment, that 
section 99 is applicable, the question at once arises 
whether the case is not covered by the exception to 
y that section. But before we deal with this question, it 
may be observed, that if section 99 is held applicable 
and the exception is not wide enough to cover the 
case, the bequest cannot be upheld. It could hardly 
1 be predicated of the mothers of the second and third 
plaintiffs that, although their marriage took place 
after the testator’s death; they w^ere persons in exis- 
tence at the testator’s death who answered the descrip- 
tion : the section. requires, not only that they must 
have been in existence at the testator’s death, but they 
must also answer the description at the testator’s 
death. Not having married before the testator’s death 
it is manifest that they could not answer the descrip- 
tion of wives of Bhagaban and Harish at the testator’s 
death. The gift must vest at least in inte.rest at the 
testator’s death, and it could not so vest in persons 
who must be deemed personcB incertoe. at the time. 

The second question which requires consideration 
is whether the bequest falls within the exception to 
section 99. Here we may premise that it has not been 
seriously argued that the rule in section 99 applies 
to the case of a Hindu will, because it restricts the 
testamentary powers of a Hindu, while the exception 
to the Rule does not apply, because it enlarges the test- 
amentary powers of a Hindu. The case has been 
argued before us on the assumption that if section 99 
applies to the case of a Hindu will, both the rule and 
the exception thereto are applicable, and the only 
controversy is, whether the exception is compre- 
hensive enough to cover the case before us. The ex- 
ception is in these terms : 

“ If property is bequeathed to a person described 
as standing in a particular degree of kindred to a 
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specified individual, but liis possession of it is deferred 
until a time later than the death of the testator by- 
reason of a prior bequest or otherwise : and if a person 

answering the description is alive at the death of the 

testator, or comes into existence between that event 
and such later time, the property shall, at such later 
time, go to the person, or if he be dead, to his repre- 
sentatives.” 

It has been argued that here the bequest to the 
future wives of the sons of the testator was not a 
bequest to a person described as standing in a parti- 
cular degree of kindred to a specified individual. 
This contention has been based on section 20 of the 
Indian Succession Act, where the term “ kindred ” 
is defined as follows : 

“Kindred or consanguinity is the connection or 
relation of persons descended frni-n tliA Ham a 
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1911 Blackstone in his Commentaries (Vol. II, page 208) 
UiNESH fliioted in Williams on Executors (lOtli edition, Vol. I, 
page 329), that consanguinity or kindred is ‘■‘■V incnlum 
Chowdhliby perso}iar%mi aheadem sfipite descendentium,'’ tlie con- 
nection or relation of persons descended from the same 
stock or common ancestor : in other words, as Lord 
Coke observed in Henslods Case(l), the next-of-kin are 
Mookeiuek those that are “next of blood who are not attainted of 
treason, felony, or have any ■ other lawful disability,'’ 
that is, the nearest blood relations of the propositus i;u 
. an ascending and descending line : Hatton v. Fosteri;;}.) 
mA Harrisv.Newloni^d). On this principle, it lias been 
ruled that a gift to a iiext-of-kin under the English law 
does not include a husband or a wife : Watt v. Watt (4), 
Garrick -V . Lord Camdenib), In re Fitsgerald{(i), and 
Milne v. Gilhert{7)._ But the question arises, whether, 
in view of the fact that the Legislature has deliber- 
ately omitted to incorporate into the Hindu Wills 
Act the definition of the term “ kindred ” borrowed 
from the principles of English law and embodied in 
section 20 of the Indian Succession Act, it is necessary 
or desirable that the Court should place the same 
restricted interpretation upon the expression and hold 
that to constitute next-of-kin, there must be blood 
relationship between the two persons. It is useful to 
remember in this connection that Hindu wills, as a 
rule, should be interpreted by Hindu law alone, with- 
out any mixture of laws or ideas derived from any 
foreign source, Bhyah Singh v. Bhyah JJgur Simjh{S) : 
technical rules of English law, altogether foreign to 
Hindu law and ideas, ought not to be applied in the 

(1) (ItOO) 9 (Joke 3(3(a), .S9(a). (5) (1807) U Ves. 372. 

(2) (1868) L. R. 3. Ch. App. 50.t. (6) (1889) 58 L.J. Gli. 662. 

(3) (1877) 46, L. J. Ch. 268. (7) (1852) 2 DeG. M. & 6. 715. 

(4) (1796) 3 Ves. 244. (8) (1870) 13 Moo. I. A. 373, 390 : 

5 B. L. R. 293. 
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construction of Hindn gifts mid wills. Now the term 

kindred ” as pointed out in the Oxford Dictionary 
(Vol. V, page < 02), though ordinarily employed to indi- 
cate relationship by blood or descent, is occasionally, 
though perhaps not very correctly from the point of 
view of the technicalities of English Jurisprudence, 
used to indicate relationship by marriage, and refer- 
ence IS made to a passage from Green (Short History, 
III, section 7, 148), in which the learned writer 
states : “ A secret match with the King’s sister raised 
him to kindred with the throne.” It is not neces- 
sary, howevei', to rely upon what mav, perhaps, be 
deemed a somewhat loose use of the expression kin- 
dred. But the same remark can hardly be applied 
to the definition of the term - next-of-kin ” in the 
Administrator-General’s Act, 1874. where it is made 
to include a widower as well as a widow. We are 
however, on more solid ground when we bear in mind 
the conception of the marriage relation. ship as under- 
stood by Hindu jurists, and bold that a wife mav be 
deemed as standing in the relation of kindred to 
her husband. In Chapter XI, section 1, paragraph 2 of 
the Dayabhciga, Jimutavahana observes as follows • 

“ Vrihaspati Hays : In scripture and in the code of law, as well as in 
popular practice, a vidfe is declared l.y the wise to be half the body of her 
husband, equally sharing the fruit of pure and impure acts ; of him wbos 
wife rs not deceased, half the body survives : how dien should another Ik 

m.. .. . t ' 

J 

.« h™b.,d, . ,,ife „ |,i, „„„„„ t «*“• 

band die before ber, she ebaree bia wealtb ; t(ds is a primeval law.” 

Ill Miother passage, again, in the Dayahhaga, chaw 

ter IV, section S, paragraph 14, Jiiimtavahaiia observes 
as follows : ivtro 

“ Her. v<„UU, aigaiSe, pmpa.-t,- si,e„ „ . 

d„...dtr.„t„e verb 1. „ia, ,„p.n. .„d 
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1911 union of man and woman as one person, and that is accomplished by 
marriage. For a passage of scripture (Veda) expresses, her bones become 
identified with his bones, flesh witli flesh, skin witli skin. Therefore, what 
lias been received at the time of the marriage is denominated yautulM." 

To tlie .same effect is Maim (IX, 45, 46) : 

“The husband is even one person with his wife for all religious, 
not civil, purposes. Neither by a sale nor desertion can a wife be released 
from her husband. ” 

Mookebjek The identity of person between husband and wife 
thus emphatically expounded for religious purjioses 
is also indicated by Vijnaneswara in his Mitakshara 
where he comments upon verse 52 of Book II of the 
Institutes of Yajnavalkya ; see the passage translated 
by Sastri Golap Chandra Sarkar in his treatise on 
Hindu Law (4th Ed., page 186). The same view 
is luminously expounded by Savara Swami in his 
Bhasya on the Purva Mimansa (Book VI, Section 1, 
Sutras 13 to 17). A practical application of this 
doctrine will be found indicated in the case of 
Srinath Das v. Probodh Chunder Das(l), where it 
is pointed out that a Hindu wife’s right to mainten- 
ance may be and has on good grounds been attributed 
to a kind of identity with her husband in proprietary 
right, though her right may be of a quite subordinate 
character: but it is by virtue of this right that she 
gets a share equal to that of a son when partition 
takes place at the instance of male members : West 
and Buhler, Digest of Hindu Law, 3rd Ed., pp. 262 
and 392. In view of this principle which lies at the 
foot of the Hindu conception of marriage, it may 
be reasonably held, without undue violence to the 
language used in the exception to section 99 of the 
Indian Succession Act, when it is sought to be applied 
to the case of a Hindu will, that a bequest made by 
a father to the wonld-be wife of his son may be 
deemed a bequest to a person described as standing 
(1) (1910) 11 c. L. J. 680. 
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in a particular degree of kindred to his son. If this 
interpretation is adopted, there can he no room for 
cootroversy that the bequest Ln this case is valid. 

The result, therefore, is that the entire bequest 
must be sustained, the decree of the Subordinate 
Judge affirmed, and this appeal dismissed with costs. 

C.4,SPEESZ J. By his will,- dated the 22nd May 1889, 
Navadwip Chandra Sarkar provided, inter alia, that 
the wives of two of his sons were to get a quai’ter 
share each of his property, and that, if his said sons 
were not married at his death, the gift would 'take 
effect (after an intermediate enjoyment by the testa- 
tor’s youngest son) when his sons did marry. It 
is not disputed that the two sons married after the 
death of Navadwip Chandra Sarkar ; that the persons 
wdio became their wives were iu existence when the 
testator died ; and that the j)laintiffs Nos. 2 and 3 
are the sons of those ladies who are not now alive. 

Both the lower Courts have decreed the suit for 
recovery of possession of the disputed lands upon 
declaration of the plaintiffs’ title as founded on the 
bequest made by Navadwip Chandra Sarkar. The 
contention of the defendant No. 1, the appellant in 
this Court, is that the bequest being invalid, the 
plaintiff’s Nos. 2 and 3 derived no title to the property 
in suit. 

The arguments at the bar have turned uj)on the 
construction of section 99 of tlie Succession Act, which 
runs thus : “ VT^here a bequest is made to a person by 
a particular description, and there is no person in 
existence at the testator’s death who answers the 
description, the bequest is void.” 

hjxception : If propei’ty is bequeathed to a person 
described as standing in a particular degree of kindred 
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to a specified individual, but his possession of it is 
deferred until a time later tlian the death of the 
testator, by reason of a prior bequest, or otherwisi^ ; 
;y and if a person an.s we ring the description is alive at 
the death of the testator, or comes into existence 
between that event and such later time, the property 
shall, at such later time, go to that person, or, if lie 
. be dead, to his representatives.” 

Section 1)9 of the Succession Act has been made 
applicable (by section 2 of the Hindu Wills Act) to 
Hindu wills made after the 1st September 1870, but 
the exception has been held to be inoperative in the 
case of Hindus, even wlien they are governed by the 
Hindu Wills Act, because their law does not permit 
bequests to persons who were unborn at the date of 
the death of the testator. This is the contention of 
the defendant No. 1 and, in the alternative, it is Txrged 
that the word “kindred” in the exception, means 
blood relations and not relations, as here, by inariiage. 
I think the defendent No. 1 cannot succeed in either 
view of the case. 

The cardinal rule governing Hindu wills is that 
a person capable of taking under a will must be such 
a person as could take a gift inter vivos, and, therefore. 

miist either in fact, or in contemplation of la w% be in 

existence at the date of the death of the testator. The 
dmighters-in-law of Navadwip Chandra Sarkar were 
a ive^ when ^ he died, though they w^ere not then 
married to his sons. There was no uncertainty as to 
their existence, and the will made provision for an 
intermediate enjoyment by one of the sons. But 
evcm If section 99 be not strictly applicable, the word 

indred m the exception must not be construed in 

“ ne^'f England. The expression 

^next-of-kin occurs in section 22 of the Probate and 
Administration Act (section 199 of the Succession Act), 
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but it is nowhere defined, except in the Administrator- 
General’s Act which is not applicable in the present om 
instance. The word “kindred” occurs in section 20 of Chandba 
the Succession Act, which, however, is not part of ChowdLry 
the Hindu Wills Act. In the absence of authority, 
but in accordance with the principle of the benignant KamL 
construction enunciated \n Tagore y. Tagore (1), 1 '^asek. 
think that “ kindred ” shoxild not be limited to blood Gaspersz j. 
relations when that word is imported into a Hindu 
will. The testator did not use it, and the test to be 
ajxplied is to ascertain whether a gift to a daughter-in- 
law is lawful under the Hindu law. As to this there 
can be no doubt. A daughter-in-law can offer the 
funeral cake {pincla) to her father-in-law. She is 
capable of receiving a gift from him during his life- 
time. It is clear that she can, similarly, take the gift 

after his death. 

The views I am disposed to adopt are in accordance 
with the decision of this Court in Nafar Chandra 
Kundu V. Batnamala Dehi (2) where certain observa- 
tions of the Privy Council in Tagore v. Tagore (1) 
are cited: I heir Lordships, while adopting’ and 
acting upon the clear general principle of Hindu Law 
that a donee must be in existence, desire not to 
express any opinion as to certain exceptional cases 
of provisions by w^ay of contract or of conditional 
gift on marriages or other family provisions for which 
authority may be found in Hindu Law.” 

I agree, therefore, that this appeal must fail and 
be dismissed with cost. 

Appeal dismissed 

fl) (1872) L. E. I. A., Sup. Vol. 47, 70 ; (2) (1910) 13 C. L. J. 85 • 

9 B. L. R. B77. inn w aa 
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CIVIL RULE. 


Be f 07^6 Ml', justiee Moohe7'jee a7id M-r. Jmtke Carndujf'. 

BEGG, DUNLOP & Oo. 


Jime2S, 


JAGANNATH MARWARI.* 

Prohibitory order— Jurisdiction— Execution of decree— Cieil Procedure 
Code {Act V of 1908), o. XXI, r. 48 — Competency of Court to issue 
prohibitory order outside its jurisdiction restraming a person from 
pdyiiuj (i debt due to the judgme^it-dehtor. 

It ]S not competent to a Court, in e.Keciition of a decree, for money, 
to attacli, at the instance of the decree-holder, a debt payable to the 
Judgment-debtor outside the jurisdiction, by a person not resident within 
tlse jurisdiction of that Court. 

Rule obtained by the objectors, Messrs. Ben's' 
Dunlop & Co. 

One Jagannath Marwari obtained a decree for 
money against one Rowland Hill, since deceased, 
in the Court of the Subordinate Judge of Burdwau! 
The decree-holder made an. application for execution 
of the said decree in the Burdwan Court against 
Mrs. Annie Hill, executrix to the estate of the afore- 
said Rowland Hill, deceased. He next applied for 
an order of attachment of a sum of Rs. 6,750 out of 
the amount alleged to be due to the Jixdgment-debtor 
from the firms of Messrs. Begg, Dunlop & Co. and 
Messrs. Williamson, Magor & Co., carrying on business 
m the town of Calcutta. The learned Subordinate 
Judge thereupon issued a prohibitory order under 
rule 46 of order XXI of the Code of Civil Procedure, 
1008, which was served upon the said firms. Against 

1910. against the order of Bankim Chandra 
Mittd, Suboidinate Judge of Burdwan, dated Sept. 19, 1910 
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I * this prohibitory order an objection was filed by them I9ii 

on the ground that the Burdwan Court had no juris- 
diction to attach the money in their hands, as they DunloV 
carried on business in Calcutta, aiid the debt was ^ 
payable outside its jurisdiction. The learned Subor- Jagannath 
I dinate Judge overruled the objection, and allowed 

: execution to proceed, by an order dated the 19tli of 

A September, 1910. 

, . Against this decision the objectors moved the High 

■ Court and obtained this Rule. 

Afr. R. 6. Mitter (with him Bahu Manniatha 
^ath Mukherjee&xid. Babxi Satis Chandra Sen), for 
the petitioners. The Burdwan Court had no jurisdic- 
- tion to issue a prohibitory order beyond the local 

limits of its jurisdiction. I rely on the cases of 
i; Abdul Gafur v. IF. J. Albyn (1), Bango Jairam 

Balhrishna W ithal (^), SayadhlKin v. Davies (3), 

Moonshee H ossein Alii v. Ashotosh Gangoolly 
, (4) and Parbati Charan v. Panchanand (5). The 

attachment could only be made after transfer of 
the decree to the Court in whose jurisdiction the 
debtor resides. The learned Subordinate Judge’s view 
that such a debt could be attached befoi'e judgment i.s 
not correct; there is no analogy between an attach- 
ment before judgment and issuing of prohibitory order 

beyond the local limits of the jurisdiction of the Court. 

The view expressed by Sir Barnes Peacock ii\ In re . 

; (6) was not followed in later ca.ses. It was 

more in the nature of an obiter dictum. 

Bahu Surendra Is ath Ghoshal, for the opposite 
party. Li a previous execution proceeding between 

(1) (1903) I. L. R. 30 Calc. 713. (4) (1878) .3 C. L. E. 80. 

j (2) (1887) I. L. R. 12 Bom. 44. (5) (1884) 1. L. E. 6 AIL 243, 

(3) (1903) T. L. R, 28 Bom. 198. (6) (1868) 2 B. L. B. 108 ; 


10 W, R. 447. 
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1911 the .same parties, the propriety of a similar order was 
Bbgq, 110^ questioned by the petitioner, but on the contrary 
admitted that tlie Subordinate Judge had ample 
V. jurisdiction to issue the prohibitory order: .see Civil 
Ma™“ Miscellaneous 

Appeal No. 435 of 1909, Mr. Justice Brett observed 
that the proijer remedy of the decree-holder was to 
attach the money in deposit with the petitioners. 
The order jmssed by the learned Subordinate J udge 
was a correct order, regard being had to the decision 
of Sir Barnes Peacock in In re HoUick (1). In the 
present case both the original judgment-debtor and the 
decree-holder were resident wdthin the jurisdiction of 
of the learned Subordinate Judge. The right to the 
debt accrued to the judgment-debtor within his juris- 
diction ; and the objector submitted to the jurisdiction 
of the Subordinate Judge of Burdwan by not object- 
ing to it in the previous execution proceeding. In 
this view, the case of Abdul Gaf ur v. W. J. Alhyn 
(2) is distinguishable. Order XXI, rule 46, is wide 
enough to include such cases. If the order passed 
by the learned Subordinate Judge be held to have 
been passed without jurisdiction, an order for the 
appointment of a Receiver should be made. 

Cur. adv. vult. 


MookbrjebJ. The Court is invited in this Rule 
to consider the legality of an order, by which the 
Subordinate Judge has directed attachment of a debt 
payable outside his jurisdiction. The circumstances 
under which the attachment has been made have 
not formed the subject of controver.sy before us. The 
decree-holder, opposite party, one Jagannath Marwari, 
held a decree for money against one Rowd and Hill, 

(1) (1868) 2 B. L. R. 108 ; (2) (1903) I. L. R. ,30 Gale. 713. 

low. R. 447. 
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now deceased. Upon tlie death of the jiidgiiient- 
debtor, he sought to enforce the decree against his be^ 
widow Annie Hill, as executrix to the estate of her i^unlo’p 

husband. It appears that Rowland Hill was entitled 
to obtain a large sum of money from Messrs. Begg, Jagannath 
D unlop & Co. and Messrs. Williamson, Magor & Co., 
two firms of merchants caiTying oai business in the ^^ggiusejee 
town of Calcutta. The decree under execution had 
been made by the Court of the Subordinate Judge of 
Burdwan, and the application for execution had, in 
the usual course, been presented to that Court. The 
decree-holder next applied for an order of attachment 
of a sum of Rs. 6,750 out of the amount alleged to be 
due to the Judgment-debtor from the two firms Just 
mentioned. The Subordinate Judge thereupon issued 
a prohibitory order under rule 46 of order XXI of the 
Code of 1908, wRich was served upon the two firms 
on the 13th August, 1910. The firms filed an objection 
against the prohibitory order, amongst others on 
the ground that the Burdwan Court had no Juris- 
diction to attach the money in their hands, as they 
carried on business in Calcutta and the debt ^vas also 
payable outside the Jurisdiction of the Court. The 
Subordinate Judge, on the 19th September, 1910, 
overruled this objection, and held that he had power 
to issue a prohibitory order, under rule 46, beyond 
the local limits of his Jurisdiction. W^e are now 
invited to set aside this order, on the ground that the 
prohibitory ordbr was beyond the comj)etency of the 
Court, and that the Subordinate Judge had exercised 
a Jurisdiction not vested in him by law. In support 
of the Rule, reliance has been placed upon the cases 
ot Abdul Ga^ur v. W. J. Ally n (1), Bamjo Jairam v. 

Bal Krishna (2) and Sayad Khan y. Davies (3). 

(1) (1903) I. L. R. 30 Calc, 713. (2) (1887) I. L. R. 12 Bom. 44. 

(3) (1903) I. L. E. 28 Bom. 198. 












1911 Kefereiice has also been made to the cases of Moonshee 
^ HossainAlli v. Ashotosh Gangoolly (1) iuid Parbati 
Ddnlop Gharan v. Panchanad (2). In answer to the Eule, 
* on the other hand, reliance has been placed upon the 
Jagannath case of In re Hollick (3). It may be conceded that 
M^ri. observations of the learned Judges, who deckled 
Mookebjee tpe cjige last mentioned, do tend to support the conten- 
tion of the decree-holder, that it was competent to the 
Subordinate Judge to issue a prohibitory order upon 
a person, resident outside the jurisdiction of his 
Court, restraining him from paying a debt due to 
the judgment-debtor of the execution-creditor. This 
view, however, has not been accepted in the other 
cases, upon which, reliance is placed by the petitioner, 
and in the case of Abdul Gafur v. W. J. Alhyn (4) 
the Court declined to follow the decision in In re 
Hollick Under these circumstances, and in view 
of the fact that the decisions mentioned turn upon 
the construction of the Codes of 1859 and 1882, it is 
incumbent upon the Court not merely to examine 
the provisions of the Code of 1908, which alone are 
applicable to the case before us, but also to consider 
the question as one of principle. 

Section 38 of the Civil Procedure Code of 1908 
provides that a decree may be executed either by the 
Court which passed it, or by the Court to which it 
is sent for execution. Section 39 specifies the circum- 
stances under which the Court, which passed the 
decree, may, on the application of the decree-holder, 
send it for execution to another Court. Clause (a) 
of this section provides that a decree may be trans- 
ferred, if the person against whom the decree has 
been passed actually and voluntarily resides within 

(1) (1878) 3 C. L. R. 30. (3) (1868) 2 B. L. R. 108 ; 
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the local limits of the Junsdictioii of the Court to I9il 
which the decree is sent for execution. Clause (6) ^ 

provides tliat a decree may l)e transferred, if the Dunlop 
judgment-debtor has not property within the local 
limits of the jurisdiction of the Court which passed J^oannath 
the decree sufficient to .satisfy such decree, and has 
property within the local limits of the jurisdiction ^^o“kee,jee 
of the other Court. Clause (c) deals with the case 
of a decree for the sale or delivery of immovable 
property situated outside the local limits of the 
jurisdiction of the Court which irassed it. The.se 
provisions of section 38, read along with those of 
section 39, plainly indicate the acceptance by the 
Legislature of the general principle that no Court 
can execute a decree in which the subject-matter 
of the suit or of the application for execution is 
property situated entirely outside the local limits 


I 

I 

i 

I 


of its jurisdiction. This elementary principle was 


recognised by a Full Bench of this Court in Prem 


Chand v. Mokhoda (1). It is needless for the pur- 
poses of the present case to formulate the exceptions 
to this rule ; it is sufficient to indicate that, in cases of 
decrees for sale of mortgaged property, an exception 
has been recognised: Maseijk v. Steel (2), Kartick 
P/cith PQ,ndey v. Tilukdh(if'i LciTl (3), Gopi JM-oTicm v. 
Doyhaki (4), Tincouri Dehy a v. Shih Chandra Pal (5), 
Latchman v. Maddan Mohun (6) and Jaharv. Kamini 
Pehi C'). An exception has also been recognised by 
the new Code in cases of attachment of salaries of 


public officers under rule 48, and of sale of entire 
estates situated within the local limits of the juris- 
diction of more than one Court, under rule 3 


(1) (1890) I. L. B. 17 Calc. 699, 

703. 

(2) (1887) I. L. R. 14 Calc. 661. 

(3) (1888) I. L. E. 15 C.alc. 667. 


(4) (1891) I. L. R. 19 Calc. 13. 

(5) (1894) I. L. E. 21 Calc. 639. 

(6) (1880) I. L. E. 6 Calc. .513. 

(7) (1900) I. L. R. 28 Calc. 238. 
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of order XXI. It is not necessary, however, as just 
stated, to attempt an exhaustive enumeration ^ of 
all possible exceptions to the general principle. The 
sole question for consideration now is, 'whether the 
principle should be held inapplicable to the case of 
attachment of a debt payable outside the juiisdiction 
of the Court by a person who also resides beyond the 
local limits of such jurisdiction. 

Rule 43 of order XXI provides the mode of attach- 
ment of moveable property, other than agricultural 
produce, in possession of the judgment-debtor : such 
attachment must be effected by actual seiZiUie, and it 
is reasonably plain that the attachment can be so 
effected only when the property is within the jurisdic- 
tion of the Court. Rule 46 then provides for the 
attachment of moveable property not in possession of 
the judgment-debtor, including a debt not secured by 
a negotiable instrument. The attachment is to be 
effected by a written order, prohibiting the creditor 
from recovering the debt and the debtor’ from making 
payment thereof until further orders of the Court. A 
copy of such order must be affixed on a conspicuous 
part of the Court house, and another copy sent to the 
debtor. It is further provided that a debtor, so 
prohibited, may pay the amount of his debt into 
Court, and such payment shall discharge him as 
payment to the party entitled to receive the sairre. 
The substance of the procedure, therefore, is that, 
upon the ai^plication of the decree-holder, the Court 
records an order which prohibits the judgment-debtor, 
who is the creditor of the debtor, from recovering 
the debt, and also prohibits the debtor from paying 
the debt to his creditor. A copy of the order is 
published in the Court house, and another copy is sent 
for communication to the debtor, I am unable to 
hold, on principle, that it is competent to a Court to 
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issTie such a proliibitory order upon a person, resident I9li 

outside the local limits of its jurisdiction, in respect of 3]“ 
property also beyond such local limits. If such a l)“u>r 
person disobeyed the order of the Court, and in 
defiance thereof made the payment, the Court would he Jaganna™ 

powerless to enforce its order by proceedings in con- 

tempt. On the other hand, there is no good reason ^gohehje-e 
why the decree-holder should not apply for transfer of 
the decree to the Court, within the local limits of 

which the garnishee, that is, the debtor of the judg- 
ment-debtor, resides. Two objections, however, haxe 
been suggested to the adoption of such a course. It 
has been contended in the first place that the delay, 
which must necessarily take lilace before an order of 
transfer could be obtained, might prove fatal to the 
decree-holder, who might find that the judgment- 
debtor had, in collusion with his debtor,' received 
: payment of the debt sought to be attached. The 

I . obvious answer is, that the procedure of attachment 

under precepts, provided in section 46 of the Code of 

1908, furnishes a sx^eedy and effective remedy. The 
j object of a precept is to enable a decree-holder to 

I obtain interim attachment where there is ground to 

I ‘Apprehend that he may otherwise be deprived of the 

i f fruits of his decree. Section 46 exx^ressly i^rovides 

that, upon the apiJlication of the decree-holder, the 
Court, which trussed the decree, may, whenever it 
thinks fit, issue a preceiff to any other Court, which 
would be competent to execute such decree, to attach 
any property belonging to the judgment-debtor and 
specified in the precept : and the Court, to which 
a precept is so sent, shall proceed to attach the pro- 
perty in the manner prescribed in regard to the 
attachment of property in execution of a decree. 

This provision plainly indicates that the Legisla- 
ture did not intend that a Court should directly 
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attach property beyond the local limits of its juris- 
diction. It has been argued, in the second place, 
that, if the contention of the petitioners prevails, two 
separate orders would be required in respect of the 
same matter : that is, an order by the Court, whieli 
passed the decree, upon the judgment-debtor prohi- 
biting him from recovering the debt, and an order 
by the Court, to which the decree has been ti’ans- 
ferred for execution, upon the debtor of the judg- 
ment-debtor prohibiting him from making payment 
thereof. This, in substance, was the argument which 
found favour with the learned Judges who decided 
the case of In re Hollick (1). I do not feel pressed 
by the weight of this contention. The course sug- 
gested does not lead to any serious inconvenience. 
On the other hand, if the prohibitory order is issued 
by the Court which made the decree, to a person 
beyond the local limits of its jurisdiction, the order 
may prove infructuous, if it is disobeyed, and the 
Court may find itself powerless to enforce it. 

Under these circumstances we are confirmed in the 
opinion that it is not competent to a Court, in execution 
of a decree for money, to attach at the instance of 
the decree-holder, a debt payable to the judgment- 
debtor by a non-resident outside the jurisdiction. Rule 
48 of order XXI also tends to support this view. It is 
well-known that, under the law as it stood before the 
Code of 1908, it had been ruled that the salary of a 
public officer or railway servant could not be attached, 
unless the disbursing officer was wdthin the local 
limits of the jurisdiction of the Court executing the 
decree: Bango v. Bal Krishna (2), Saiyad Khan v. 
Davies (3), Abdul Gafur v. W. J. Alhyn{A). This 

(1) (1868) 2 B. L. E. 108; 

10 W. B. 447. 

(2) (1887)1. L. B. 12 Bom. 44. 


(3) (1903) I. L. B. 28 Bom. 198. 

(4) (1903) I. L. E. .30Calc. 713. 
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led to considerable inconvenience in the execution of 1911 
decrees, and put the decree-holder in many cases to 
needless ex]3ense. In view of the difficulty thus Doniop 
created, the Legislature has provided in rule 48 of 
order XXI a less expensive, and, at the same time, a Jaqannatu 
more effective, machinery for the execution of decrees 
against this class of judgment-debtors. Under the Mookek/eb 
law as it now stands, the salary of a imblic officer, 
or a railway servant, or a servant of a local authority 

may be attached, whether the judgment-debtor or the 

disbursing officer is or is not within the local limi ts 
of the jurisdiction of the Court executing the decree. 

The inference may, therefore, be legitimately drawn 
that the Legislature has provided a special rule in the 
case of certain judgment-debtors because rule 46 
does not entitle the execution Court to attach a debt 
payable to the judgment-debtor by a non-resident 
outside the jurisdiction of the Court. The view we 
take of the principle applicable to this class of cases 
is also supported by the decision in Moomhee Hos- 
sei7i Ain y . Ashotosh (1) w-hich was accepted 

as good law by a Full Bench of the Allahabad High 
Court in Parbati Charan v. Panchanand (2). These 
cases support the view that a Court could not 
issue a prohibitory order, under section 268 of the 
Code of 1877, out of its own jurisdiction. We may 
further add that as pointed by Mr. Justice Banerjee in 
Abdul Gafur v. W. J. Albyn (3) the contrary opiixion 
indicated in Tn vs HollicJc (4) is really an obitsv 
because there the order was made by the 
Monghyr Court within whose jurisdiction the office of 

the disbursing officer was held at Jamalpur. With all 

respect, therefore, for the opinion of the learned Judges 


(1) (1878) 3 C. L. R. 30. 

(2) (1884) I. L. R. 6 All. 243. 

(3) (1903) I. L. R. 30 Calc. 713. 


(4) (1868) 2 B. L. B. 108 ; 
low. R. 447. 
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who decided that case, we are unable to accept it as 
well founded on principle. 

It is worthy of note that the view we have adopted 
is in harmony with the procedure followed both 
in England and America. In England it is expressly 
provided in rule 1 of order 45 of the Rules of the 
Supreme Court that an order for attachment of a debt 
may be made only when the person indebted to the 
judgment-debtor of the execution-creditor is within 
the jurisdiction of the Court. The same rule has been 
adopted in Ireland, where also rule 1 of order 45 of 
the Rules of the Supreme Court, Ireland, 1905, provides 
that, before a garnishee order can be obtained, it must 
be shown that the debtor of the judgment-debtor is 
within the jurisdiction. A similar view had been 


taken in Ireland even before the Judicature Act, 
Ireland, 1877. Thus, w^e find that in Martyn v. 
Kelly (1) it was accepted as settled law, that a debt 
could irot be attached under the garirishee clauses 
of the Common Law Procedure Act, 1856, unless the 
garnishee was within the jurisdiction ; and that conse- 
quently a registered company, whose head office was 
in London, was not within the jurisdiction, within 
the meaning of section 63 of the Statute, although 
it had an agent residing in Ireland and transacting 
its business there. In the American Courts, there 
has been considerable controversy and. divergence of 
judicial opinion upon the question of the situs of a 
debt for purposes of garnishment proceedings, but 
it is well settled that, in the absence of express 
statutory provision to the contrary, a non-resident 
of a State cannot be summoned in garnishment 
proceedings, whether the principal debtor be a resident 
0.1 non-iesident, at least unless he is in possession of 

(1) (1871) I. K. 5 C. L. 404. 
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Mookerjee 

J. 


property within the State belonging to the principal I 9 il 
debtor, or is indebted to him, and such debt is, by ^ 
the terms of the coiitract, to be liquidated within iJraiop 
Uie State. The principle upon which this result 
is reached is lucidly explained by Chief Justice J^gannaxh 
D rake in his classical treatise on the Law of 
Attachment ‘(7th edition, section 474). It is there 
pointed out that under tlie custom of London one 
cannot be charged as garnishee, unless he i-esides 
within the jurisdiction of the Court of Lord Mayor: 

Tamm v. Williams (1), Crosinj v. Hetherington (2) 
and Day Paupiey're Qd). This doctrine was accept- 
ed as well-founded on principle iji Tingley v. Bateman 
(4) and Nye v. Liscomh (5), where the Court observed 
as follows : “ The summoning of a trustee is like a 
process m rem. A chose in action is thereby arrested 
and made to answer the debt of the principal. The 
person entitled by the contract of the sui)posed trustee 
is thus summoned by the arrest of this species of 
effects. These are, however, to be considered for this 
purpose as local and as remaining at the residence of 
the debtor or person entrusted for the principal, and 
his rights in this respect are not to be considered as 
following the debtor to any place where he may be 
transiently found, to be there taken at the will of 

a third person within a jurisdiction where neither the 

original creditor nor debtor resides.” In two later 
cases. Bay v. Underwood (6) and Rart v. Ayithony (f), 
the same doctrine was affirmed, although the defendant 
was resident within the jurisdiction of the Court and 
the gainishee was non-resident. Similar expositions 
are adopted by Reno in his treatise on “ Non-residents ” 


(1) (1783) 3 Doug. 281 ; 

2 Chitty 438. 

(2) (1842) 4 Man. & Gr. 933. 

(3) (1849) 13 Q. B. 802. 


(4) (1813) 10 Mass. 343. 

(5) (1838) 21 Pickering 263. 

(6) (1825) 3 Pickering 302. 

(7) (1834) 15 Pickering 445. 
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1911 (section 147), and by Wapl.es in bis monograph 
on “ Situs of Debt ” (section 161). The question 
is elaborately discussed in. National Fire Insurance 
Co. V. (1), where it is explained that the 

test to be applied is, whether the judgment-debtor, as 
ci-edi tor, could have sued the garnishee as his debtor 
Mookeejeb Court in which the execution proceedings have 

been commenced. In its essential elements, a garnish- 
ment proceeding is a proceeding by the defendant in 
the suit against the garnishee,' in the name and for 
the benefit of the plaintiff. The plaintiff is empower- 
ed by law to step into the shoes of the garnishee’s 
creditor and acquire his rights, no more and no less ; 
see In re General Horticultural Co. (2), where a 
similar test was suggested by Mr. Justice Chitty. 
Whatever he could do, the plaintiff decree-holder, 
under the statutory novation of garnishment, may do 
as his assignee and attorney in fact, by oj?eration of 
law. Wherever the garnishee could be sued by the 
defendant for the payment, he may be charged as 
gixrnishee on account of it; Mooney Buford (3), 
German Bank v. American Fire Insurance Co. (4), 
Burluigton By. Co. v. Thompson (5) Wyeth v. La'ng (6) 
Cross V. Brown (7), Mobile By. Co. v. Burnhill (8) 
and Neuf elder v. German insurance Co. (9). If 
this be adopted as the true criterion to determi.ne 
the situs of a debt in garnishment, no difficulty is 
presented in the solution of the problem (Rood on 
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(6) (1894) 127 Missouri 242 

48 Am. St. Eep. 626. 

(7) (1897) 19 K. I. 220. 

(8) (1892) 91 Term. 399'; 

30 Am. St. Kep. 889. 

(9) (1893) 6 Wash. 336; 

36 Am. St. Hep. 166. 
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Camislinieut, sections 241-245). From tMs point of i 9 ii 
view, It becomes needless to consider wlietber tlie ATT" 
principle, upon wliicli tlie situs of a debt is determined Dunlop 
for purposes of garnishment, is necessarily identical 
with what determines the rights of the parties. Nor Jaoannath 
is it necessary to examine the validity of the rule 
of law, by which a debt like other personal jiroperty is 
deemed for many purposes (such as transmission cWl 
succession) to attach to the person of the owner, that 
is, the creditor. The case before us, in which the 
garnishees are admittedly out of jurisdiction, and 
tlie^ debts due froBi tliem are also i3a5^able out of 
jurisdiction, does not present any real difficulty. The 
Court cannot, in a case of this description, issue a 
prohibitory order under rule 46 of order XXI of the 
Code of 1908. We may add that the principle which 
underlies the decisions of this Court in Vtilcan Iron 
Works V Bishumbhur Prasad (1) andltimna Pass 
Y.HarcharanDass (2), and of the House of Lords in 
Carron Iron Co. y. Maciaren (8) also supports this 
view. The order of the Court below, therefore, must 
be taken to have been made without jurisdiction. 

There are two other points which require a brief 
consideration. The Subordinate Judge has held that, 
as m the case of an attachment before judgment, the 
writ can be issued in respect of properties outside 
jurisdiction INur Muhamed v. Ibrahim (4), Bam 
Pertab v. Madho Bai (5) and Amara v. Annamala (6)], 
the same doctrine ought to be applied to cases of 

attachment in execution proceedings. But apart from 

the fact that there is weighty authority against 
this view \Balaram v. Solano (7), Kedar Nath v. 
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Luchmv.n(iy, Krishna SamiY. Engel(2), RajaY.Janki 
Bai (B), Dawood v. Moona (4), Pannu y. Sathappa 
{S), Siva Swami Y. Soleman (6) and Am/rm v. JSaga 
Kyaw (7)], there is no analogy between the two 
classes of cases. In the case of an attachment before 
judgment, the question turns upon the construction of 
order XXXVIII, rules 5 and 6, read with section 136. 
Besides, in the case of an attachment before judgment, 
the garnishee cannot be required to pay the debt into 
Court for the benefit of the plaintiff. Whether, after 
attachment has been so obtained before judgment, 
it can subsequently be made available for the benefit 
of the successful plaintiff, is a question by no means 
free from difficulty, and does not require consideration 
in the present instance. It has also been argued by 
the learned vakil for the decree-holder opposite party 
that, as on a previous occasion, the garnishees did not 
take any objection to the jurisdiction of the Court to 
issue a prohibitory order under rule 46, they are not 
entitled to urge the objection in the present proceed- 
ings. There is no substance in this contention. The 
previous proceeding proved infructuous under circum- 
stances which we need not explain, and it is open to 
the garnishees to urge the objection they have taken 
when a fresh attachment is sought in respect of the 
debts payable by them to the original judgment-debtor. 

The result, therefore, is that this Rule nnist be made 
absolute, and the order of the Court below discharged. 
The petitioners are entitled to their costs both here 
and in the Court below. 


Caenduff J. 1 agree. 

Buie absolute. 

(1) (1S78^ 1 0. L. R. 3.%. (4) (1894) P. J. L. B. 66. 

(2) (1884) I. L. R. 8 Mad. 20. (5) (1902) 1 L. B. R. 310. 

(3) (1903) 6 Bom, L. R. 570. (6) (1907) 3 L, B. R. 25-5. 

(7) (1907) U. B. R. 13, 
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APPELLATE CRIMINAL 


Before Mr. Jmiiee Cmperaz and Mr. Justice Sharfuddin. 

LALIT CHANDRA CHANDA CHOWDHUI 


EMPEROR 


M ar/ht rate — Jn rkdicti on- 
Incompetence to take 
a Special 
plaint to 
icith the 7iec€8sar 


f an offence under the Penal Code- 
the samefacti 

Ait., yoT leant of consent of Qovtrnmeiu- 
a stipenor Magistrate of 

y consent obtained from Government- 
latter to ta ke cognizance with on t u% 

Search for esplosires in the presence 
rank Legality of search — Opinio?t. of Assessors 
Preparation to commit dacoity— -Admissibility 
possession of the accused— Criminal Procediir 
ss. 190, 309, 529(e), 5S0(k), 

1860), s. B99—Explosiv 
and 7 — Indian Explosives 
Government Rules, 

Where a complaint was tiled by a Sub-Inspector of Police before the 
Subdivisional Magistrate of an offence under section 399 of the Penal Code, 
and the farts disclosed also an offence under section 4(ii) of the Explosive 

SubstoncesAct(VIof 1908), of winch the Magistrate could not then take 

cognizance for want of tlie consent of Government under section 7 of the 
Act, and a complaint was subsequently filed by the Superintendent 
of Police, with such consent olitained, before the Additional District 
Magistrate : — 

Held, that the latter had jurisdiction to take cognizance of tlie olfence 
and that the initiation and continuation of the proceedings by liim were 
legal notwithstanding that lie had not withdrawn tlie original case to his 
own hie. 

JhumuchJha\. Pathuh Mandal (1), Golapdij Sheikh v. Queen-Etn- 
press (2) [followed in Radhahullav Roy v. Bmode Behari rqn 


of an offence under 
'Subsequent com- 
an offence under the Special Act, 

-d — Jurisdiciio7i of 

'ithdraival of the case to his own file— 
of police officers of superior 
how to he recorded — 
of documents found in 
'e Code (Act T of 1898), 
and 531 — Penal Code (Act XLV of 
•e Substances Act (VI of 1908), ss. 4(h) 
Act (IV of 1884), Rule 32(1) (b) of 
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Emperor v. Sourindra Mohan ChucUrlutty (\\ Moul Singh v. Mahahir 
Singh (2), Charu Chandra Das v. Karendra Erishna Chahrararti (&), 
Bishen Doyal Rai v. Chedi Khan (4), and Jharu Jola v. Shiihh Deo 
/Swg/i (5) distinguished. 

Held^ also, tliat, in any case, having regard to sections 529(fi), 530(7^;), 
Emperor. 531 of the Criminal Procedure Code, unless it appeared that the pro- 
ceedings wrongly held had, in fact, occasioned a failure of justice, they 
could not be set aside. 

Sonatu72 Dass V. Grooroo Churn Deican (6) referred to. 

A search for explosives by police officers of rank, not below that of an 
Inspector, is legal under rule 32(1) (h) of the Government Kules framed 

under the IndianExplosives Act (IV of 1884). 

Section 309 (1) of the Criminal Procedure Code re(|uires the opinions 
of the Assessors to be stated orally, and not in writing or in the form of a 
judgment under section 367. 

Under section 399 of the Penal Code, liaving in possession or immediate 
control any explosive substance is one of several means to the end, whereas, 
under section 4 (bj of the Explosive Substances Act, it is the offence 
itself, provided the necessary intent is proved. 

In order to render documents found in the possession of a party 
admissible against him as proof of their contents, it is necessary tf 
show that ho has in some way identified himself or, in other words, has, by 
any act, speech or writing, manifested an acquaintance with, and knowled"-e 
of, the contents of all or any of them. The rule would apply more strongly 
where some of the papers and letters were received, and otliers written, by 

the party against whom they are sought to be used. ' 

Wright V. TathamO), and Barindra Kumar Chose v. Emperor (8) 
followed. ^ v'v 


Lalit 

Chandra 

Chanda 

Chowdhury 


e oui beptember 1910, at 7-30 p.m., the 
)f the appellant were searched by the police 
supervision of the Superintendent of Police, 
were found a canister containing eleven 
veral letters and post-cards, a paper with 
ulte, a cypher code, three plans of houses, 
be names of 13 persons with their parts 

L. R. 37 Calc. 412, 41 6. (.5) (1 905) 3 C. L. J. 87, 89 
C. W. x\. 242. (6) (1874) 21 W. E. Or.' 88 

0. W. N. 660. (8) ( 1 909) 1. L. E. 37 Calm 467 



assigned on the occasion of a contemplated dacoity, four 
new torches and four swords. The accused, jyotindra 
Chandra Chanda Chowdhury and Harkumar Dhar, who 
were ultimately acquitted, were present in the hut 
where the bombs and correspondence were discovered 
when tlie search commenced, but the appellant was 
brought ill under arrest during the course of it. A first 
information was drawn up early on the 6th September, 
the offence being laid under section 399 of the Penal 
Code. On the same day a complaint was filed by a 
Police Sub-Tnspector before the Subdi visional Magis- 
trate of Munshiguuge under the above section. The 
Magistrate was informed of the application for the 
consent of Government under section 7 of the Explosive 
Substances Act (VI of 1908), and waited for the same. 
In the meantime, after such consent had been obtained, 
a complaint under section 4(6) of the Act was 
presented on the 9th November 1910 to the Additional 
District Magistrate of Dacca, who thereupon, took cog- 
nizance of the case, proceeded with the preliminary 
inquiry, and committed the accused to the Court of 
Session at Dacca. The original complaint still re- 
mained on the file of the Subdivisional Officer, and no 
further action was taken on it. 

The accused were placed on trial before the Sessions 
Judge of Dacca with the aid of tw^o assessors. The 
accused, Jyotindra and Harkumar, were acquitted 
under section 289(5) of the Criminal Procedure Code, 
there being no evidence against them, and the trial 
proceeded against the appellant alone. The Assessors 
found him not guilty, but the Judge, differing from 
them, convicted and sentenced him to transportation 
for ten years* 
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Emperor. 


Bahii Manmatha Nath MiiTtherjee and Bahu 
rendra Kumar Bose^ for the appellant. 
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^ The Advocate-General (Mr.Kenrick, K.C.) and 

.Lalit M^cihendra Isatk Banerjee,iov tlie Crown 

Ghandea 

Chanda n 

Chowdhurv’ Oaspeesz and SHARPUDDm JJ. This is an appeal 

Bmpkkoh. conviction under section 4(6) of the Explosive 

Substances Act (VI of 1908), which provides that- 
‘•Any person who unlawfully and maliciously 
makes or has in his possession or under his control an 
explosive substance with intent by means thereof to 

endanger life, or cause serious injury to property in 
Liitish India, or to enable any other p)erson by means 
thereof to endanger life or cause serious injury to 
property in British India, shall, whether any explo- 
sion does or does not take place and whether any 

peison o.i ju'ojierty has been actually caused 
or not, be punished. ...” 

The Sessions Judge of Dacca,, differing from both 
the Assessors, has convicted the appellant, Lalit 
Chandra Chanda Chowdhury, and sentenced him to 
transportation for ten years. The two co-accused 
Jyotindra Chandra Chanda Chowdhury and Harkumar 
Dhar, were acquitted, under section 289 {2) of the 

Criminal Procedure Code, there being no evidence 
against them. 

We may observe, in 
did not state their opi 
Sessions Judg 

provided by section 309 of the Code 
were allowed to put in written (pencilled) 
one of which is almost a judgment within the 
of section 367 of the Criminal Procedure Code 
intention of section 309 has been defeated by the 
ceclure adopted. Nevertheless, we must and shall 
.sider the reasons which prevailed with the Assessors. 

The case for the prosecution, is that at 7-30 p.m. on 
the evening of the 5th September 1910, a search was 


g, that the Assessors 
orally, nor did the 
■e record their opinions in the manner 

^ The Assessors 

opinions, 
meaning 
The 
pro- 
con- 
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conaucted or tlie premises ot the appellant, with the 
result that eleven bombs in a tin box, many jjost-oaids 
and letters, a paper of bomb fornmlge, a cypher code, 
three plans of houses, a list of 13 persons (with their 
dispositions in the event of a dacoity), four new 
to.rches and four swords were discovered. The two 
co-accused were in the basha ov hut, where the prin- 
cipal articles, the bombs and coiTespondence, were 
found when the search commenced. The ajiiiellant 
was brought in under arrest during the search . The 
bombs were submitted to Government experts and 
classed as coming in the category of “fulminates.” 
In this respect, the Assessors are in agreement 
with the Sessions Judge that the eleven bombs are 
explosives within the meaning of the Act, and we 
accept that conclusion. The same night, or, rather 
early on the morning of the 6th September 1910, 
a First Information, was drawn un. the n-ffeiir-e 
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CnOVVDHURY 
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1911 the court of the SuMivisional Magistrate of 
Mmishiguiige who alone had, and, even now has, 
jnrisdietionjnthematter; (iii) that the original case, 
in connection with the intention specified in section 
Empeeob. Explosive Substances Act, must be deemed 

to be one under section 399 of the Penal Code, and 
as sirch triable by jury; (iv) that the search of the 
. appellant's premises was illegal, not being warranted 
by ^ any section of any law; (v) that the First 
Information was not a true and lawful First lu forma- 
tion; (vi) that the conviction of the appellant is wrono- 
on the merits, 

The questions of law argued on the hearing of 
this appeal are substantially two in, number, having 
reference, respectively, to the initiation of the case 
before the Additional District Magistrate of Dacca 
and the legality of the search and the First Informa- 
tion at Munshigunge. 

The first contention of the learned vakil for the 
appellant is that the Additional District Magistrate 
could not take any cognizance of a case already on 
the file of the Subdivisional Magistrate of Munshi- 
gunge, and, in support of this position, reliance is 
placed on the cases of Jhumuck Jha v. Pathuk 
Mcmclal (1), Golapdy Sheikh v. Queen-Empress (2) 
followed in Padhabuhav Boy v. Benode Behari 
Lhatterjee (3), Emperor v, Sourindra Mohan Chucker- 
butty (4), Moul Singh v. Mahabir Singh (5), Gharri 
Chandra Busy. Narendra Krishna Ohakravarfd (G) 
Btshen D^jal Bai v. Ohedi Khan (7), and Jkari 
Jola V. ShuMi Deo Singh (8). We do not onestinn 
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pre.seiit case are altogetlier different. Cognizance was 
taken by tlie Snbdi visional Magistrate on a complaint 
of the offence under section 399 of the Indian Penal 
Code. That complaint was made by the Sub- CHowmi™ 
Inspector. Admittedly, cognizance 'was not taken on ®- 
the First Information. No cognizance was taken, or 
could be taken, of the offence under section 4(6) of 
the Explosive Substances Act till Government sanction 
or consent had been obtained and the Superintendent 
of Police had preferred his complaint. The Sub- 

ciivisional Magistrate waited for the sanction, as will 

appear from, his order-sheet, but it never reached him 
Ijcause his superior officer, the Additional District 

Magistrate, received it and took cognizance. 

The Munshigunge Magistrate had taken cogniz- 
ance upon a complaint by a Sub-Inspector. The 
facts stated in the complaint disclosed that the 
accused was in possession of bombs which was a 
preparation to commit dacoity. This fact of posses- 
sion was mentioned by the Sub-Inspector in his com- 
plaint, and It was a necessary element for the purposes 
of section 399 of the Indian Penal Code. If as "it 
IS said, the Munshigunge Magistrate took cognizance 
of the offence under the Explosive Substances Act 
could Im issue process against the accused under that 
Act ? He could not, as the Government had not given ’ 
i^consent.^ After a Magistrate takes cognizance of an 
0 ence, he is empowered either to issue process against 
he accused, or ord^ ,, enquiry under section 202 
the Criminal Procedure Code. Could this Magis- 
tiate have issued any process against the accused 

eZuff wf tU T - ordered an 

2 r Tr ^ BO authority to 

• It seems that the Subdi visional Magistrate 
was informed that an application to Government had 
been made, and, as the facts constituted an offeni . U 





INDIAN LAW REPORTS 


under the Explosive Substances Act also, he waited 
for the sanction, but this cannot be regarded as 
taking cognizance under thac special law. 

It is urged by the learned vakil that the same facts 
and evidence are involved in both the cases, but the 
answer to this argument is that the one fact of vital 
importance, namely, that the bombs were of the kind 
mentioned in section 4(&) of the Explosive Subs- 
tances Act, was not known till after the Chemical 
Examiner’s Report (dated the 16th September 1910) 
had been received. The Subdivision al Magistrate 
could not address his mind to this fact, which was not 
known on the 6th September 1910 when he took cog- 
nizance on the complaint of the Sub-Inspector. Again, 
the distinction between a case of making preparation 
to commit dacoity (section 399 of the Indian Penal 
Code) and a case of having in possession or under 
control any explosive substance [section 4 (6), Act 
VI of 1908] is that, in the former case, the possession 
of bombs may be one of several means to the end ; in 
the latter case, it is the offence itself, provided the 
necessary intent is proved. Such an act of possession 
of bombs may be said to constitute an offence failing 
within two separate definitions of the law, but, 
though the Subdivisional Magistrate might have en- 
q[uired into two such offences, he was unable to do so, 
and the Additional District Magistrate had juris- 
iiction by reason of the complaint made to him and 
he Government consent to» that Jurisdiction being 
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into tlie case. The first contentioji, therefore, is over- 
ruled. We hold that the pr-eseiit case was i>roperly 
initiated and the trial of the aj)pe]laut was a good 
trial. 

The second contention is equal] 3 '' devoid of founda- 
tion. Ihe search was conducted, not under tJie Code 
of Criminal Procedure, but under rule 32 of the Govern- 
ment Rules under the Indian Explosives Act, 1884 (see 
pp. 396, 397, Vol. IV, General Statutory Rules and 
Orders, Ed. 1910). At the search, on the oth Sep- 
tember 1910, police officers of superior rank were 
present, including the Superintendent of Police hinx- 
self. The proceedings, therefore, were legally con- 
dncted. SimilarljT', although the First loformation 
did not form the basis of the case now pending before 
Ore Subdi visional Magistrate, it was rcalW the earliest 
information in the case, because no offence had been 
disclosed until the search resulted in the finding of 
the bombs and other articles. We have not treated 
the First Information as evidence against the appellant 
for the reason that the present case was otherwise 
initiated, on the 9th September 1910, four days later. 
It may be added, with reference to section 529 (i?), 
section 530(fc), and section 531 of the Code, that, unless 
R appears that the proceedings wrongly held have, 
in fact, occasioned a failure of justice, they cannot 
be set aside. This case would have been committed 
foi trial even if enquired into by the Muiishigunge 
Magistrate, and the same Sessions Court would have 
tried it. In Sonatun Dass v . Crooroo Chum DewciniX), 
where objection to the Jurisdiction of a court was not 
seriously taken, and the petitioner failed to show that 
he had been in any way prejudiced, the High Court 
declined to interfere, In the case before us the objec- 
tion was, for the first time, taken in this Court. 

(1) (1874) 21 w R. Cr. 88. 
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ina, is an entirely satisfactory and, admittedly, 
fclifnl, witness. He is the Head Pandit of the 
' where the appellant studied, and the appellant’s 
came directly under his observation. He is a 
1 and cautious man, and we have no hesitation in 
ing his opinion as to the Bengali handwriting 
1 appellant. He has identified the principal 
ents, found at the house search, as havinu Impn 
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molian Dey, describes biniself as a talukdar and 
servant. He says he saw the appellant write at the 
house of Hari Churn Chose who is the mother’s first 
cousin’s son of the witness, and at the hot 
witness himself whose nephew’s private tuto] 
instruct the appellant. The evidence of Mai 
Dey is no better than that of Doctor Ajodhya, 

We have compared, for ourselves, the 
exhibits in this case 


various 

among other resemblances, the 
shape of the “ M ” is very characteristic, but we do 
not base our judgment on any such resemblances 
unless they receive support from the evidence of the 
the witnesses, particularly that of the Pandit. The 
identity of the handwriting in this case elucidates 
two matters, (a) the conscious possession, and (b) the 
criminal intent, of the appellant, and, in this connec- 
tion, we may refer to two reported cases. 

In Barindra Kumar G-hose v. Emperor (1), the 
learned Chief Justice observed But to be an ad- 
mission it is not necessary that a document should 
have been written by a person against wl om it is 
sought to be used : it is sufiiclent if it be proved 
that the document has been in his possession, and 
that his conduct in reference to it has been such as 
to create an inference that he was aware of its 
contents and admitted their accuracv. TTniAc^c 
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1911 be done, tbe document cannot be used as proof of 
Its contents. What conduct would properly give 
rise to such an inference must necessarily depend 
on the circumstances of each case. Mere possession 
Empeeob. letters would not ordinarily go for much, and the 
value of such pos.session must largely depend upon 
whether it can be shown that their contents have 
been recognized and adopted by the replies they 
may have elicited, or the conduct they may have 
inspired. If no such consequence can be traced, their 
value must necessarily be discounted.” 

In other words, as explained in Wright v. 
Tatham (1), the question is whether the person (here, 
the appellant) has in any manner identified himself 
with, or, in other words, has by any act, speech, 
or writing, manifested an acquaintance with and 
knowledge of the contents of all or any of these 
letters. The rule would apply more strongly where, 
as here, some of the papers and letters were received 
by, and others written by, the person against wdiom 
they are sought to be used. 

The papers exhibited in this case may be consi- 
dered in eight groups .- — 

(i) There is the label (Ex. Ill) on the canister 
containing the eleven bombs. The Pandit (witness 
No. 8) deposed that this paper is in the hand- 
writing of the appellant. We accejit his opinion, 
though we should hesitate to arrive at any inde- 
pendent conclusion in the matter on the compari- 
son of handwritings we have made for ourselves. 
The writer of Ex. Ill intended to mislead anv- 
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trom wliicli the person “ Kamini ” was sending the 
canister, was calculated to conceal the residence ol the 
appellant at Miinshigunge, in the event of the article 
being discovered on its way to -some other destination. 

(li) The next group consists of tJie signatures of the 
appellant on his two books. These are admitted, and 
have been used for the nurnose of w: + k 


■Lalit 

Chanbra 

Chanda 

CnOWDHURt 


Emperor. 


(Ill) VVe come now to tlie 29 post-cards a.nd two 
letters on the wire-file ajid marked Ex. YIII-1 to 
VIII-ol. All these are, admittedly, genuine, and, 
being for the most part communications to the appel- 
lant, they indicate that he was living in the hasha 
where they were found. Exhibit VIII-5, however, is 
an application by the appellant for a post in the 
Tramway Company. Exhibit VIII-6 is a letter to one 
Monmohun Sutradhar which is couched in very 
guarded language and bears the construction that the 
appellant and his friends were engaged in some secret 
enterprise; thus, the writer says,— “I will shortly 
join the work of which I told you. See that you do 
not waver. Moreover, procure, if you can, a few 
articles for yourselves which you will carry in your 
OAvn hands. , The nrocession will Iia r\nf ioat. 




— W^M 


offence for whicli he has been tried : it is a private 
letter on personal and domestic matters. The others, 
Ex. XVII and XVIII, are on the same lines as the six 
post-cards which witness No. 6 (the snh-postmaster of 
Kathadia Simiilia) suspected and of which he kept a 
copy. This part of the case will he considered later 
on ; but, here, it may be observed that if Ex. XVII 
and XVIII were forged, the six post-cards, also, 
which are missing, or, at any rate, one of them, might 
equally well have been prepared to bolster up the story 
of the sub-postmaster. There remain Ex. XX and 
XXI, which are mere schoolboy exercises : it would 
have been absurd and impracticable to manutactuie 
such writings : also. Ex. XXII, a letter addressed to 
the appellant at Munshigunge it refers to marriage 
as being full of -responsibilities and reproaches him for 
his wandering habits. This paj)er also could not have 
been made uji for the purposes of a criminal charge. 

(v) Eight important papers were discovered in a 
fold of the hoqla mat under which the six documents, 
already noticed, were found. They were in a packet, 
but not tied up. On Ex. IX were written some bomb 
formulte, with a diagram. The eleven bombs were 
not of the description indicated in this paper, and the 
inference is that the appellant obtained the bombs 
from some one else working on a different system. 
The Pandit (witness No. 8) identifies the writing on 
Ex. IX as that of the appellant. Exhibit X is a simple 
cypher code, but it is not complete in. the matter of 
vowels, and there is no evidence that ft was ever used 
or could be effectively used. Exhibits XI— XIII are 
plans of houses which the Pandit cannot attribute to 
the appellant, but which are highly suspicious and have 
not been accounted for. It is a fair inference that the 
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as in the writing of the appellant: it c 
names wnth the disnos 
when eng, 
seditiou.8 

it was written by the appellant, 
have been made np for the 
case. The same remark applies 
Ex. XV and XVI, which are 
the appellant 
is most significant: they 


s a list 
persons 
same paper is a 
poem as to which the Pandit is certain that 

. This, also, could not 
purposes of a criminal 
!, with greater force, to 
post-cards addressed to 
Their irresence among the other papers 
are, no doubt, mysterious, 
and iij)braid the appellant for being absent on an 
important occasion, but it would have been idle, if not 
impossible, to forge such writings to be intiwluced 
rmong the other papers. 

(vi) Three post-cards from the appellant. Ex. XLII 
-XLiy, were found in the house of Jiban Krishna 
Bhadra, one of the names in Ex. XIV, the surname, 
Bhadra, being prefixed in the addre.ss on Ex. XLII.’ 
riris peculiarity, also, apj)eared on the six post-cards 
ipoken to by the sub-postmaster (No. 6) whose evi- 
lence w^e shall presently examine. Exhibit XLII 
iontains instructions liow to find the Munshigunge 
edging of the appellant, which was evidently a kind 
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xwo leuers, JUxliibits XLVI and XLVII, 
were found in the house of Eamani Mohan Ghose, 
another of the names in Exhibit XIV. In Exhibit 
XL VII the .surname Gliose is prefixed as in Exhibit 
XLII. These letters were, admittedly, written by the 
appellant: in Exhibit XL VII the writer .speaks of a 
great danger approaching. 

(viii) Tlie last group consists of two lettera. 
Exhibits 7 and 8 (Exhibit VIII-17 being a replyj,’ 
written by the appellant to the pleader Sailendra 
Chandra Banerjee, one of the search witnesses (No. 20) 
who produced them. 
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the morning oi the ^tn bepien 
post-cards addressed in tlie san 
same style, to certain persons, 
join the writer (signing himself 
some expedition. The witness s 
(Exhibit XXXIV) of five of the 
(jQpy of that copy to the LInnshi 
the village watchman. The pa] 
so sent runs thus (Exhibit 6) 

“ Five letters to tlie following effect a- 
persons have been distributed at Rautbliog. 
Manasha Charan Biswas ; .3. Ramani Moh 
Bliadra ; 5. Bimala Charan Deb. 

(Illegible) 

5-9-1910 
12 A. M 
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ExMFEROH. 


It is manifest that Exhibits XVII and XVIII are to 
the same effect as the copy we have reproduced. The lI^Ji 
names of five out of the six addi’essees appear in Chandra 
E xhibit XIV (the disposition list for a dacoity). If Cm^nmr 
the story told by the sub-postmaster be true, the ^ 
appellant sent intimation to his associates to join him 
in the peipetration of some dacoity on the night of 
the 5th September 1910. Exhibits XVII and XVIII 
■were xiever despatched. The former seems to be un- 
duly detailed for a circular letter, but it would appear 
from its wording that the writer', the appellant, was 
not, by any means, certain that his friends -would come 
when wanted. He beseeches Jiban Krishna Bhadra 
not to disappoint him and to bring others : he ques- 
tions the strength of mirrd of his friends. The 
second letter. Exhibit XVIII, is much shorter, as 
follows : — 


“ My clear Qhose,— Do you remember what I said to you '? The day fixed 
for that work is Monday next. Come just before dusk. Don’t forget. 

Yours, 

Choudhuri.”. 


It may be argued that Ex. XVIII was a draft of 
which the police took advantage and concocted the 
story of the six post-cards ; but, if so, why was not at 
least one post-card produced and supported by the 
testimorry of the sub-postrnaster who, orr this hy- 
pothesis, was in league with the police. If wholesale 
forgeries were being committed, one more would not 
have made any difference. The absence of the 
^PP®R^Mt at the moment when the search was begun 
may be accounted for by his going to meet the friends 
he expected at Katakhali (see Ex. XVII). The slip- 
shod procedure of the sub-postmaster in communicat- 
ing the intelligence to the police may be explained 
by his being a postal oflaeial bound neither by rule 
noi inclination to assist the police; His attitude 
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was one of benevolent neutrality. The six post-cards 
were not in themselves seditious : the sub-postmaster 
was obliged to deliver them to the addressees. We 
have read his evidence carefully : it bears the impress 
of truth. 

Among the letters we have mentioned, two were 
written by the appellant to the search witness (No. 20) 
Sailendra Chandra Banerjee (Ex. 7 and 8), and one, 
Ex. VIII — 17, was a reply to the appellant. Upon 
these and the evidence of Sailendra Babu is founded 
the argument which appears to have chiefly weighed 
with the Assessors. There is no doubt that Sailendra 
Babu was a good friend to the appellant who, after a 
dhsagreement with the Head Master of the Rautbhog 
school, wished to enter the first class of the school 
owned by Sailendra Babu and went so far as to pro- 
mise to get other boys to join the latter establishment. 
Sailendra Babu answered diplomatically (Ex. VIII — 
17). The appellant, however, did not succeed in enter- 
ing the school of his desire. Sailendra Babu had reason 
to suspect the loyalt}’’ of the appellant, and he warned 
him that his lodgings might be searched and advised 
him to leave Munshigunge at once. But, in point of 
fact, the appellant did not go away, though he was 
traced to Dacca (page 408), on or about the 27tlt 
August, a week before the search took place. Nothing 
is more natural than to suppose that the appellant 
was acting under oitlers, and that he had brought the 
box, with the canister of the eleven bombs, from 
Dacca, a day or two before the 5th September. The box 
was temporarily in the lodging of the appellant. The 
■bombs were of a different formula and not of the kind 
which would have been prepared in accordance with 
the directions in Ex. IX. The appellant, though 
watched, was not being “shadowed.” Prom the 
information mceived, the police had reason to believe 
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that bombs and susihcious papers would be discovered : 
hence the search. The contention that the appellant 

would not have dared, or found oj)portunity, to - 

conduct Ins operations from a house close to the Ctow^Tury 
M unshigunge jpolice station is not conclusive, for, in 
the case of Barmclra Kumar Ghose \.Emperor\i), 
the accused had their centres in the town and suburbs 
of Calcutta, and it should be borne in mind that the 
premises of the aj)pellant -were situated in the quarters 
inhabited by respectable persons and resorted toby 
bond fide students. The vernacular saying is proverb' 
ial that “it is always darkest under the lamp.” 

After the most anxious consideration, we have come 
to the conclusion that the argument of improbability 
which influenced the Assessors is not sound. Their 
other reasons have been considered in the course of 
this judgment. 

Front all that we have said, it follows that this 
appeal must be dismissed. The conviction and 
sentence are affirmed. 


E. H. M. 


Appeal dismissed. 
fl) (1909) I. L. E. 37 Gale. 467. 
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LETTERS PATENT APPEAL. 


1911 

Atig. 25. 




Before Sir Lawrence H. JeiiUiu, K.O.I.E., Chief Jas lice, and 
31 r. Jiistiee D. Chatter jee. 

AFAZUDDI KHAN 
PRASANNA GAIN.’^ 

Lanllord and Tenant — ’■^Protected interests” — Incumbrance— Bengal 
Tenanct/ Act (F//I of 1S85), s. 160 (g). 

Tlie plaintiffs held under a sub-lease granted by G, w!io held under a 
permanent lease granted by B, B again holding under a permanent lease 
gTanted by P. Tiie lease given by P to B authorized B to grant sub-leases. 

Held, that the right arid interest of G, and therefore of the plaintiffs, 
are “ protected interests ” and are not such as can be interfered with by a 
purchaser under the Bengal Tenancy Act. 

Appeal under section 15 of the Letters Patent by 
Afazuddi Khan, the plaintiff No. 3, from a judgment 
of Doss J. 

The appeal arose out of a suit for khas possession 
after establishment of occupancy right. 

Under the Saidpur Trust Estate, Prasanna Kumar 
Mitra and others held a permanent ganti tenure 
Under the gantidars, Brojendra Kumar Sen had a 
tferfirrwft. Under the holder of the darqanti, Ganesh 
Chandra Ohatterji and others had a darmmirusi kayemi 
ganti. Under them the plaintiffs owned the holding' 
in suit. In execution of a decree obtained by Prasanna 
against Brojendra for arrears of rent due in respect of 
%^^darganti tenure, the latter was sold and purchased 
by the defendant No. 4, who thereupon served a notice 
under section 167 of the Bengal Tenancy Act on 

• LetterB Patent Appeal No. 48 of 1910, in Appeal from Appellate 
Decree No. 1766 of 1908. ^ppemte 
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; Ganesli and others for anntilling their darmaurusi 

kayemi ganti, and also upon the plaintiffs for annul- 
ling their raiyati holding. The notice, however, did 
not contain the name of one of the plaintiffs, viz., 
ii plaintiff No. 3, The plaintiffs brought the present 

suit for recovery of possession against the defendant 
No. 1, who was in possession of the holding under a 
verbal settlement from the defendant No. 4, the 
auction-purchaser. 

Both the Courts below gave a decree to the plain- 
tiffs on the ground that the non-occupancy holding 
of the plaintiffs had not been annulled bv anv 
, valid notice. On second appeal to the High Court, 

Doss J., being of opinion that the Courts below 
were right on this point, held that no notice was 
necessary to be served on the plaintiffs, as the interest 
j of the plaintiffs could not, in the view he took of the 

^ case, be said to be a “ protected interest.” The appeal 

was thus decreed by Doss J., and the suit of the 
plaintiffs v?as dismissed. Thereupon, the plaintiff 
! No. 3 preferred the present appeal. 

i 

I Bahu Mahendranath Roy and Babu Hiralal 

I Chakrdbarti, for the appellant. 

I Btibu Mohini Mohan Chatterji, for the respondent, 

I D. CHATTEB.JEE J. The only question that arises 

for decision in this case is whether the position of the 
plaintiff's was that of tenants 'whose rights maybe 
L classed as “ protected interests ” within the meaning 

of section 159 of the Bengal Tenancy Act. The 
plaintiffs held under a sub-lease granted by Ganesh 
Chandra Chatterjee and others, who held under a 
permanent lease granted by Brojendra Kumar Sen, 
Brojendra Kumar Sen again holding under a perma- 
nent lease granted by Prasanna Kumar Mitra and 
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othei's. It is contended that tlie lease given by 
I Prasanna Kumar Mitra and others to Brojendra 
Kmnar Sen authorized Brojendra Kumar to grant 
A sub-leases, and as the sub-lease granted by Ganesh 
Ohatterjee and brothers was a sub-lease, and as it was 
EE therefore within the authority granted by the lease 
pven to Brojendra Kumar Sen, it was a “protected 
interest” within ciaase {q) of that section. The 
words of the lease are that the lessee Brojendra 
Kumar Sen was to enjoy the property by making 
pyojahili, etc., that is, by settling tenants and other- 
wise. Admittedly Brojendra Kumar Sen settled 
Ganesh Chandra Ohatterjee and others upon the land 
as sub-lessees under him. The right and interest of 
Ganesh Chandra Ohatterjee was therefore granted by 
Brojendra Kumar Sen under the authority received 
by him from Prasanna Kumar Mitra. That being so, 
the right and interest of Ganesh Ohatterjee and there- 
fore of the plaintiffs do not appear to be such as can 
be interfered with by a purchaser under the Bengal 
Tenancy Act. The defendants Nos. 4 to 6, therefore, 
were not entitled to evict the plaintiffs. 

The decree of the lower Appellate Court, therefore 
must be restored with costs. 

Jenkins C.J. I agree with the conclusion of Mr. 
Justice Ohatterjee. The case appears to me to turn 
upon the precise force to be attributed to the 
Bengali words set out in the judgment of the 
learned MunsR. My learned colleague, who is 
eminently qualified to express an ojiinion as to that, 
has come to the conclusion that the words contained 
in the lease from the Mitters to Brojendra Kumar Sen 
amounted to an express permission in writing to 
create the interest, which in fact was created in 
favour of Gonesh Chandra Ohatterjee. This is not 
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only the view of Mr. Justice Cliatterjee, but also 
the view of the Munsif who had fully considered 
the in-ecise force of the Bengali ‘words ; and 
accepting, as I do, the interpretation i^laced on these 
words, the conclusion which my learned colleague 
has expressed is the only one at which it is possi ble 
toarrive.^ I agree with him that the judgment of 
Mr. Justice Doss must be set aside, and the decree of 
the lower Appellate Court contirming that of the 
Munsif affirmed with costs, including all the costs 
of the High Court. 


A b'AZUDDI 

Khax 

Ih 

Prasanxa 

(tAIK. 

JKxVKINS 

C.J. 


Appeal allmved. 


LETTERS PATENT APPEAL. 


Before Sir Lavrcice B. Jenkins, K.C.LE., Chief Justice, a,ul 
Mr. JuHtice D. Cliatterjee. 

-DEB NAEAIN DUTT 

V. 

CHAIRMAN OF THE BARUIPUR MUNI- 
CIPALITY.* 

Municijkil assessment— Principle of assessment— Valuation of property, 
basis of Appeal-Committee — Bengal Municipal Act (Bena. Ill of 
1SS4), ss. S5, 114. ' 

In assessing ta.'i: upon persons under clause (a) of s. 86 of the Bengal 
Municipal Act, both the “ circumstances ” and the “ property ” referred °t o 
in the section must be within the municipality in question. 

S. 114 of the Bengal Municipal Act does not lay down that appli- 
cation shaU be heard and determined by all the Commissioners appointed as 

meiHbers of the Appeal-Committee. 

Letters Patent Appeal No. 46 of 1910, in appeal from Appellate 
Decree, No. 1581 of 1908. 





A%tg. 29. 



iiilB 

* 

iiM 


i 

!!3 


!■ 


142 INDIAN LAW REPORTS. [VOL. XXXIX. 

^ Appeal under section 15 of the Letters Patent 

DebNaeain l>y the plaintiff, from a judgment of Doss J. 

Durr g^^.^ g declaration that the Barnipur 

Ohaikman Municipal assessment of 1906-07 was illegal and 
bTri™to ‘‘irhitrary, and as such not binding on the plaintiff. 

MuNr- The principal allegations of the plaintiff, so far 
as they were material for this appeal, were that 
he was a rate-payer of the Baruipur Municipality and 
had to pay two kinds of taxes, namely, a tax on 
person and the latrine-tax ; that before 1906, the 
plaintiff’s tax on person had been Rs. 30-9 and latrine- 
tax Rs. 16-4 ; that in the last assessment after the 
plaintiff’s objection on review had been determined, 
his tax on person was raised to Rs. 37-8 and his 
latrine-tax to Rs. 21 ; that the aforesaid assessment and 
valuation were illegal and arbitrary ; that the assess- 
ment was made against the provisions of law and based 
on the enti re income of the plaintiff, including property 
l^yltig outside the limits of the municipality ; and 
that the order passed by the Ai^peal-Committee on 
his application for the review of the assessment was 
illegal, becaxise one of the Commissioner’s constituting 
the Appeal-Committee was absent when his case was 
heard and determined. 

1 he Munsif s flndings on the abovementioned 
points were in favour of the plaintiff, and the suit was 
accordingly decreed with costs by him. 

On appeal, the District Judge reversed the judg- 
ment of the Munsif and allowed the appeal. The 
second appeal was heard by Doss J. sitting singly. 
His Lordship agreed with the District Judge and 
dismissed the appeal. The plaintiff thereupon pre- 
’ ferred this Letters Patent Appeal. 

Ba bu Shib Chandra Palit, for the appellant The 
word ‘ circumstance ’ in section 85 cannot mean 
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income or ‘ mode of living.’ The "vvord has not been l9ii 
defined. But the meaning of the Legislature is clear 
from section 92, where the word is ‘ means.’ Dutt 
This Ls also the meaning of the word to be found Ghaikma.v 
in dictionaries : see also Chairman of Giridih the 
Municipality v. Srish Chandra Mozumdar (1), per 
MookerjeeJ. cip.wm. 

I cannot be taxed on my exj)eiiditnre nor on 
income outside the mnnicijsality. If that is done, 

I am likely to be taxed twice. The Judge has come 
to a contrary conclusion without reversing the 
findings of the Munsif. He has come to no finding 
really. The Judge ha.s, riroreover, relied on the 
opinion of the Legal Eemerrrbrarrcer, which he had 
no business to do : see also the case of Kameshwar 
Pershad v. Chairman of the Bhahua Munici- 
pality. (2) 

As regards tire Appeal-Conrrnittee, the rninimrrrn 
irurnber is iro doubt three as nrerrtioried irr section 
114. But if four are appoirrted, all four mirst sit. As 
for me, I have no choice of tribunal. 

Bctbu Mahendra Nath Boy (with him Bahu 
Baranashcehashee Mukherj'i)t lor the resj)orrdents. 

In Chairman of Qiridih Municipality Srish 
Chandra Mozumdar {!), . gives a broader 

nreanirrg to the word ‘circumstance,’ and I contend 
that the manner of living is an important element 
in assessment. 


Jenkins C. J. In rny oirinion the Judgment of 
the District Judge cannot be accepted, and as a 
re.sult we are unable to confirm his decree, though 
Mr. Justice Doss was in agreement with it. The 
question that arises is one of considerable importance 

(1) (1908) I. L. R. 35 Calc. 859. (2) (1900) I. L. R._27 Calc. 849, 858. 


' " r" v’ A] ' ' -/'i ’ '■ ' ' '■ 
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Jenkins 

C.J. 


to the plaintlffi, who has brought this suit for a declara- 
Deb Nakain tion that the Baruipur Municipal assessment of 
Dctt 1906-07 is illegal and arbitrary and as such not bind- 
Chairman ing oil him. Now, that assessment purported to be 
Bahoipur 'loder section 85 of the Bengal Municipal Act of 1884, 
Muni- which provides that “ the Commissioners may, from 
time to time, at a meeting convened expressly for the 
P^^i’Pose, of which due notice shall have been given, 
and with the sanction of the Local Government 

impose within the limits of the municipality, 

(a) A tax upon persons occupying holdings 
within the municipality according to their circum- 
stances and property within the municipality.” 

The Munsif in a very careful judgment came to the 
conclusion that the plaintiff was entitled to succeed 
in this suit. In the course of his judgment he says 
that “ It can be gleaned from the deposition of the 
plaintiff himself and his witness, HridoyNath Dutt, 
that the total income of the plaintiff’s property situate 
within and outside the municipality is Rs. 3,000, and 
his income from property, situate within the muni- 
cipality, is Rs. 100 per year, besides a holding of 
Rs. oOO a year. The jilaintiil has been assessed at 
Rs. 6,000 by the assessor. There is no evidence on the 
defendant’s side to rebut the plaintiff’s statement as 
regards his income within the municipality. Thus 
it is quite evident that the plaintiff’s entire income 
was taken into consideration by the assessor.” 

The learned District Judge set aside this decree, 
but he came to no finding of fact as to whether the 
assessment was according to the ‘ circumstances and 
property’ of the plaintiff ‘ within the municipality ’ ; 
and in the absence of any such finding his judgment 
IS manifestly incomplete. 

We must, therefore, send down the following issues 

tanees 
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and property within the municipality according to 
which the tax was imposed upon the plaintiff; and 
Cii) wliat IS the value of such several circumstances 
and property. I would point out that, according to 

according to the ruling 
of this Court, both the circumstances and the propertv 
must be within the municiimlity. The above issues 
must be determined on the record as it at present 

stands and the return must be made within three 
months. 

The learned District Judge appears to have accepted 
the opinion of the Legal Remembrancer as a correct 
exposition of the law. I do not agree with this 
view of the law% and, indeed, it has been conceded 
before us that it wmuld be difficult to support all that 
the Legal Remembrancer has said. 

I do not agree that there was no proper tribunal 
to hear assessment appeals; 1 think that the three 
Commissioners were a competent tribunal. 

D. Chatter JEE J. I agree. 



Narain 

Butt 

V. 

Chairman 

OF THE 

Baruipur 
Muni- ' 
CIPALITT. 

Jenkins 

C,J. 


I 

I 
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CIVIL RULE. 


liefore Mr. Justice Woodroffe ami Mr. Justice Teunon. 

mi ABDUL KARIM ABU AHMED KHAN 

Sept, 5. V. 

ABDUS SOBHAN CHOWDHRY.* 

Transfer NoUAcaUon hy Local Government, empowering a paniciilar Judge 
to deal with a part Jieard case pending in another Court, how far legal— 
Civil Procedure Code {Act V of 1908), s. 92-Powev of District Judge 
to transfer a case from his file, hy virtue of such notification. 

A notification by the Local Governineut, under section 92 of the Civil 
Procedure Code (Act V of 1908), directed to a particular Judge and purporting 
to deal with a particular litigation, which was already pending in the Court 
of the District Judge, is ultra vires. 

A District Judge, therefore, has no power to transfer a case broiiglit 
under section 92 of the Civil Procedure Code, wliioli was pending in his 
Court, to the Court of a particular Subordinate Judge, who was empowered 
by Local Government to try it, by virtue of such a notification. 



Rule obtained on behalf of the petitioners, Abdul 
Karim Abu Ahmed Khan and others. 

The plaintiffs, Nawab Abdus Sobhan Chowdhry 
and others, instituted a suit under section 92 of the 
Civil Procedure Code in the Court of the District 
.Tudge of Mymensingh against one Abdul Karim Abu 
Ahmed Khan. The learned District Judge, having- 
decided some preliminary issues in the case, asked the 
Local Government, by a letter, to empower Babn 
Behan Lai Chatterjee, Subordinate Judge, to try the 
suit. The Local Government informed the District 
Judge to forward his letter through the Hon’ble High 

n ^r’ ®sainst the order passed by Behari Lai 

Chatterjee, Subordinate Judge of Mymensingh, dated Au.g. 15 , 1911 . 
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Court, whicli being done, tbe following notification 
was issued : — 

]So. IIIOJ. Babu Beliari Lai Cliatterjee, Subordinate Judge of Mjunen- 
sing-h, is empowered, under section 92 of the Code of Civil Procedure, to try 
or dispose of suit No. 1 of 1910, Nawab Abdus Sobhan Cl.owdhry and others, 
plaintiffs, r. the Hon’ble Mr. Abdul Karim Abu Ahmed Giiaznavi and others,’ 
defendants, pending in the Court of the District Judge of Mymensiugh.” 

By virtue of this notification the learned District 
Judge, by his order dated the 18th July 1911, trans- 
ferred the case from his file to that of Babu Behari 
Lai Chatterjee, Subordinate Judge, before whom an 
objection was taken that the District Judge had no 
power to transfer the case to the Subordinate Judge, 
and that the Subordinate Judge had no jurisdiction 
to try it. The learned Subordinate- Judge overruled 
the objection. 

Against that order the defendants moved the High 
Court and obtained this Rule. 


Dr. Bash Behanj G-hose (with him Bahu Akhil- 
banclhu Guha), for the petitioners. The notification 
of the Local Government empowering a particular 
Judge to try a case under section 92 of the Civil 
Procedure Code is ultra vires. The suit was instituted 
in the Court of the District Judge, being the principal 
civil court of original juri.sdiction in the district, and 
it was partly heard by the learned Judge. Section 92 
says that the Local Government may empower any 
other Court, which clearly means a Court of com- 
petent jurisdiction and not any particular Judge. The 
suit was pending in the Court of the District Judge, 
and the power given to the particular Judge to try a 
part-heard case was illegal. The notification being 
ultra vires, the District Judge’s power to transfer the 
case from his file to that of the Court of Babu Behari 
Lai Chatterjee, Subordinate Judge, was also ultra 
vires. 


1911 
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Mr. B. Ghakravarti (with him Bahu Gmesh 
Chuncler Ghose and Bahu Nares Chimder Sen Gupta), 

^ for the opposite party. If the Local Government can 
authorize a Court to try all suits of alleged breach of 
trust, is there anything to prevent it to authorize a 
particular Judge to try a suit of that nature ? I submit 
there is nothing in section 92 of the Civil Procedure 
Code which px’events it. The suit was properly Instb 
tuted in the Court of the District Judge, and, undei' 
section 24 of the Code, he had the power to transfer a 
case at any stage. If the Local Government in the 
notification had said that the 3rd Subordinate Judge 
was authoi’ized to try all suits concerning trusts and 
the District Judge then transferred the case from his 
file to that of the Subordinate Judge thus authorized, 
there could have been no objection to the transfer. 
There is no substance in the contention raised by the 
other side. 


sll 






WoODEOFFE and Teunon JJ. This Rule must 
I think, be made absolute, because the notification 
of the 4th July 1911 was not such a notification as 
was contemplated by section 92 of the Code of Civil 
Procedure. It was a notification directed to a 
particular Judge and purported to deal with a parti- 
cular litigation; and that litigation wuas, at the 
date of the notification, already pending in the Court 
of the District Judge. It follow^s that the Subor- 
dinate Judge of Mymensingh was not competent to 
try or dispose of the suit; and the District Judge 
had no powder to transfer the suit to a Court which 
was not then competent to dispose of it. In, how^- 
ever, making the Rule absolute we desire to make it 
clear, in order to avoid any possible objection in 
future, that the District Judge has, notwithstanding 
anything that has hitherto been done, power to try 
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this suit. The result of our holding that the Subor- 
dinate Judge was not competent to try the suit is 
that the Di.strict Judge effected nothing by his order 
of transfer, and, therefore, the suit remained where 
it was originally instituted. The District Judge, 
therefore, has jurisdiction to try the suit; and we 
think, having regard to the circumstances of the 
case and also to the waste of time that has been 
involved by reason of the infructuous proceedings 
in the court of the Subordinate Judge, that this case 
should be heard as soon as possible, that is to say, as 
soon as the Judge can conveniently hear it. 

We may also say, having regard to the statements 
made to us, that if there is pressure of work in. the 
Judge s Court, an application may properly be made 
by him for assistance in carrying on his work as 
District and Sessions Judge. 

In the circumstances of the case, the Rule is made 
absolute, without costs. 

Let the record and this order be sent down at 
once. 


S. 0. G. 


Rule ajhsohite. 


11 
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FULL BENCH. 




Sept. 5. 


Before Sir Lmerence R. Jenkim, K.C.I.E., Chief Justice, Mr. Justice 
Woodroffe, Mr. Justice Mookerjee, Mr. Justice Camduff and Mr. Justice 
D. Chatter jee. 

EMPEEOE 


ABBAS.* 

Dispute concerning land— Likelihood of breach of the peace— Jurisdiction of 
Magistrates — Criminal Procedure Code (V of 1S9S ), ss. 107, 145. 

Tiiere is no conflict between ss. 107 and 145 of the Criminal Procedure 
Code. 

Tlie fact that there is a dispute coricerniii;cp land, likely to cause a breach 
of the peace, does not deprive a Magistrate of jurisdiction under s. 107 of 
tlie Criminal Procedure Code, wliere he is informed tliiit any person is likel}' 
to commit a breach of the peace or disturb public tranquillity, or to do any 
wrongful act that may probably occasion a breacli of the peace or disturb 
the public tranquillit}^ 

Whether, after proceeding under s. 107 of the Criminal Procedure Code, 
It will be proper for a Magistrate to act under s. 145 of the Code must 
depend on the circumstances of eacli case as it arises, ris., whether likelihood 
of a breach of the peace continues or not. 

The competence of the Magistrate to proceed under s. 107 of the Code 
against persons not in possession, must depend upon whether as against 
those persons the conditions specified in the section have been established. 

The “ Eeference ” to Full Bench, by Caspersz and 

Eyves J J was in the following terms : 

“This is a rule calling upon the District Magistrate of Dacca to show 
cause why the order of the Deputy Magistrate, dated the 23rd September 

1908, binding down the petitioners to keep the peace, which order was’ 
confirmed by the Additional District Magistrate on the 24th November 1908 
should not be set aside in accordance with the principles laid down ’in the’ 
case of Bala,pt Singh v. Bhoju Ghose (1). 

Reference to a PuU Bench in Criminal Revision No. 198 of 1909 

(1)(1907)I. L. R. 35Calc..ll7. 




IlifltSlI'liii 


! ' i 
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I 

The petitioners are the members of the second party in a certain dispute 
for land, and the finding- of both the Lo-wer Courts is that the land is in the 
possession of the first party, and, in this view of the matter, the petitioners 
have been bound down to keep the peace. 

Die Additional District Mag;istrate observes : ^TJie petitioners’ conten- 
^ tion that section 107, Criminal Procedure Code, was inapplicable, as the 

subject-matter of tiie dispute was land, is of weii^ht ; no doubt, the matter 
could have been more satisfactorily settled by proceedings under section 145, 
Ciimiiial 1 locedtiie Code, but the Lower Court was in no way acting iin- 

taking proceedings under section 107, CriminarProcedure Code. 

^ ground of objection is the question whether the evidence 

* before the Lower Court was sufficient to justify the order complained 

, against.’ 

“ On these facts we think that, if the case cited in the Rule [Babjit 
Singh v. Bhoju Ghose (1)] was correctly decided, the order under section 
- 107, Criminal Procedure Code, cannot be sustained. In that case there was 

^ dispute relating to the possession of a jalJcar^ and the Magistrate passed an 

I order directing Balajit Singh and others of the second party to execute 

j bonds to keep the peace. Those persons moved t)ie District Magistrate, but 

he refused to interfere. Thereupon a Rule was obtained from tins Court, 
and the matter was argued by learned counsels on both sides. The learned 
Judges (Mitra and Iletcher JJ.) relying upon an earlier decision, in the case 
,,, of Dolegohind Chovxlhry v. Dliarm Khan (2), set aside the order binding- 

down the second party. They observed as foilows 
I ‘ Looking to the words used in section 107 and in section 145, we liave 

no doubt that the proper course for the Magistrate in a case like this was to 
proceed under section 145 of the Code. The words in section 145 are 
mandatory. The section says — 

Whenever a Magistrate of the District ... is satislied, from a police 
report or other information, that a dispute likely to cause a breach of tlie 
} peace exists concerning any land or water . . . he make an order in 

I writing, etc., etc. 

Section 107 contains words which are disci-etionary,— the Mag-istrate may 
I institute proceedings binding down either of tire parties.’ 

I In that view of tlie matter the Co»rt set aside the order under section 

I 107, Criminal Procedure Code, and left it to the Magistrate, if he thought it 


necessary, tliat is to say, if there was still a likelihood of a breach of the 
peace, to draw up proceedings under section 145 of the Code. 

“ It will be observed that Mitra and Fletcher JJ. did not refer to any of 
the other cases cited by the learned counsel in the course of their arguments. 
These we proceed to notice. 

(1) (1907) I. L. K. 35 Calc. 117. (-2) (1897) 1. L. R. 25 Calc. 569 


r 
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^ *' <'?A«omy Roy v. ChatUr Roy (1), Rampini and Mookeijee JJ. held tliat 
Emperor ' elating to possession of land is likely to cause a breach of 

the peace, a Magistrate has a discretion to proceed either under seetimi 107 
Abbas. or under sections 144 and 146 of the Criminal Procedure Code.’ A similar 
view had been adopted in the case of In the matter of the petition of Ekram 
Singhif). There Mr. Justice Prinsep, in delivering the judgment of tlie 
Court, observed— ‘We find ourselves unable to pass any order on this 
application, because we are not competent to direct proceedings to be taken 
under section 145, and this is the object that tlie petitioner has in view.’ 
And the learned Judge agreed with the District Magistrate that the case was 
not a case for section 145, Criminal Procedure Code, only, and that where 
both parties contemplate a breach of the peace, it may be necessary to bind 
them both down. On the other hand, the same learned Judge, sitting with 
Mr, Justice Wilkins, and the case of Bejoy Singha Aeoyi v. Empress (3), 
set aside an order requiring security from the parties to a dispute for land’ 
and expressed the opinion that tiie proper course for the Magistrate to have 
taken was to have instituted proceedings under section 145. 

In the next case, that relied upon by Mitra and Fletcher JJ. in the case 
of Dalajit Singh v. Bhoju Ghose (4), we mean, the case of Dolegobind 

Chowdhry.v.Dhauu Khan (b), the ratio decidench was tliat the order under 

section 107 had the evident effect of binding down only one of the parties 
to the dispute, leaving the other party free without any adjudication upon 
the question as_ to which of the parties was in possession. It does not 
appear whether, m the case of Balajit Singh v. Bhoju Ghose (4), there had 

been any adjudication as to the possession of the yal/ror, and whether that 

adjudication was in favour of the first party who were bound down 
under section 107. But it would appear that the rights of the respective 

parties to tlie jalhar had been gone into on the basis of the numerous 
documents filed. If we are correct in this surmise, the case of Dolegohmd 
Umodhry r. Dhanu Khanib) is not an authority for the propo.sition 
enunciated in tlie case of Balajit Singh v. Bhoju Ghose (4). 

“The next case is that of Bhusan Chatter ji v. Annoda Chum 

(fa) which also follows the case of Dolegobind Choiodhry v 
Dhanu Khan (5). But we observe that here also the question of possession 
was gone into by the Magistrate and was decided against the second pai-ty 
who were accordingly bound down under section 107, Criminal Procedure 
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In Balai Mahio v. Nobin Mmijhi (1), Stevens and liaringtcni JJ., 
witliOLit reterriiig' to any ot the authorities, held, on general principles, 
that when the apprehension of a breach of t)ie peace was contingent upon 
tiie attempt on either side to exercise acts of possession in the disputed land, 
tliat would have been very good ground for establishing possession of one 
p)aitj or the otljer. Consequently the order binding' down both the parties 
to keep iilie peace was set aside, thougli the Magistrate was given libertc to 
take fresli proceedings according to law. 

1 lie next case to which we shall refer is King-EiifipfiTOT v. Bcisiniddin 
Mollah (2), which was referred to by Mr: Justice Fletcher in the course of 
the arguments in Balajit Singh v. Bhoju Ghose(?>). There was a 
difference of opinion between the learned Judges in that case and the 
judgment of Mr. Justice Banerjee, the 3rd Judge, who agreed with 
Mr. Justice Harington, was to the following effect '.—'After going through 
tlie papers, I am of opinion that, although the mere fact of a dispute likely 
to lead to a breach of the peace being a dispute relating to the possession of 
land may not be sufficient to preclude the Magistrate from taking 
proceedings under section 107 of the Code of Criminal Procedure, and to 
continue his action to a proceediug under section 145, yet, having regard 
to the facts found by tlie Deputy Magistrate in this case, it cannot be said 
that a case sufficient for the taking of security under section 107 has-been 
established. In the opinion of Mr. Justice Brett, on the point of law with 
which we are now dealing, the Magistrate is not deprived of jurisdiction 
under section 107, Criminal Procedure Code, in a case in wliich a dispute is 
likely to cause a breach of the peace relating to land.. 

" The learned Judges in Balajit Singh v. Bhoju Ghose (3) relied on 
the wording of the two sections 145 and 107 ; but, witii the greatest 
respect for their opinion, we are unable to appreciate the destinction that 
they draw. Section 145 is so far mandatory that, when a Magistrate is 
satisfied that a dispute likely to cause a breach of the peace exists concerning 
any land, he Ml make an order in writing. Tliat describes the procedure 
he must invariably adopt ; but, in our opinion, it does not lay down any 
hard-and-fast rule that, when he is so satisfied, he must take action 
under the one section and not under tlve other. 

"In this conclusion, we are supported by the case of Boy \\ 

Chatter Boy (4), wliere the learned Judges (Eampini and Mocker jee JJ.) 
pointed out that the case of King-Emperor v. Basiruddin Mollah (2) 
had practically overruled tlie case of Saroda Prosad Singh v. Emperor (5). 


(1) (1902) 7 C. W. N. 29. (3) (1907) I. L. E. 36 Calc, 117. 

(2) (1903) 7 0. W. N. 746. (4) (1905) I. L. E. 32 Calc. 966. 

(5) (1902) 7 C. W. N. 142. 
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“ Considerable difficulty would arise if it were held that the proceedings 
must of necessity be taken under section 145 where the dispute concerns 
land. This may be inferred from the circumstances mentioned in the 
case of Mahham Lai Roy v. Barada Kanta Roy (1). It was tliere said 
that proceedings under section 145, Criminal Procedure Code, cannot be 
instituted with respect to a dispute between two parties having joint rights 
to the land in dispute, each claiming exclusive posssession thereof;’ and it 
was held that, in sucii a case, the proper procedure was to bind down both 
the parties under section 107, Criminal Procedure Code. But if tne 
decision in BaUjit Singh v. Bhoju Ghost(:i) is good law, then the 
order passed in the case of Mahham Lai Roy v. Barada Kanta Roy (1) 
IS clearly wrong, because section 107, Criminal Procedure Code, has no 
application where a dispute likely to cause a breach of the peace is likely to 
arise out of tlie holding of land. 

We do "ot tl'ink that the Legislature intended to deprive a Magistrate 

of all power to bind down the parties, or one of them, to keep the pwce in 
regard to tl.ose numerous land disputes where the parties are likely to fight 
over possession or the incidents of land in which they have joint interests. 

Upon a review of the authorities, we are unable to follow the case 
ot Bahpi Singh V Bhojii Ghose (2), and in the conflict of decisions we 
think It necessary, Md this course will also be very convenient for the guidance 

of^ the mofiissil oflicers, to refer the questions involved to a Full Bench of 
this Court. 

“ The three points upon which we would invite the opinion of the 
Jc nil oencli are : — 

First, it there is a dispute likely to cause a breach of the peace 
cmicerning land,isthe Magistrate bound to take action under section 146 
Cmninal 1 rocedure Code, or is he at liberty to proceed under section IO 7 ’ 

either exclusively or in addition to proceedings under section 145 ; 

‘ Secondly, m the circumstances mentioned, is it competent to the Magis- 
late, m taking action under section 107, Criminal Procedure Code, offiy 
0 bind down the members of that party wliich, upon a summary adjudica- 
tion as to possession, he finds are imt in possession of tlie subject of dispute ; 

^^ojuGhosei2) correctly 

1 1 . issued to the opposite party in this Rule before the 

hearing of the Eeference.] ” 

BalmHarendra mrayanMUra,k,a,e accused. 

1 sh,ill only contend that section 145 would only 
U) (18M)nC.W. N. 612 . ( 2 ) (1901) 1 , 1 , B. 36 C*. 117 . 
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apply if tlie dispute is as regards land and land only. 
Part IV of the Code deals with the prevention of 
offences, and Part VI deals with the procedure for 
bringing offenders to justice. "Part IV is divided into 
six Chapters, — all dealing with preventive measures. 
The intention of the Legislature with reference to 
disputes as to land is clear : see Regulation XLIX of 
1793, lireamhle. The authority for enforcing peace is 
given to civil officers. Regulation XV of 1824 trans- 
ferred the right to Magistrates. The subsequent Acts 
make it plain that in a matter like this, where the 
main question is as regards possession of land, the 
intention is only to prevent dispute by putting one 
person in possession. The wwd “shall” in section 
145 of the Code of 1898 shows clearly the intention 
of the Legislature. The intention of the Legislature 
was plainly not to make section 107 applicable in 
land disputes. The word “wrongful” was wanting 
in the old Acts in the section corresponding to section 
107 of the present Code. This was added after the 
decision in Kashi Chunder Bass v. Hurkishore Bass 
(1) ; I take it ‘ wrongful ’ means ‘ unlawful.’ 

The result of proceeding under section 107 is in 
some cases to bind down the man who was actually 
in possession and has been dispossessed very recently 
and wrongfully. Action under section 145 is the 
safer and more appropriate. That is the opinion of a 
large number of Judges in this Court. 

[Jenkins C.J. What is the use of going over 
cases where the section is clear?] 

There are some cases which are not mentioned in 
the Order of Reference. Some cases cited are distin- 
guishable or inapplicable. I shall cite all cases on 
the point in chronological order without comments : 


(1) (1873) 19 w. R. Or. 47. 
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N.monesn vnandra Moij {1), Drivers. Queen- 
Enxpt 6SS (2), SciTodo, Pvosdd Sinijh v. ETitpcTot (3), 
Emperor v. Dehendra Nath Bose (4), Jafar Mandol 
V. Jaribullah Saha (5), and Baisnab Das Baboji v. 
Emperor (Q).- The Madras and Allahabad cases ‘are;' 
Belagal Bamacharlu Emperor {l), MahadeoKim- 
tvar y . Bisu Emperor -v.Bam Baran Singh 

Debi Prasad^. Sheodat Fai { 10 ). 

Lastly, there is the practical inconvenience of 
applying section 107. 

Cur. adv. vult. 

The judgment of the Court (Jenkins O.J., Wood- 
ROPFE, Mookeejee, Carndupf and D. Ohatterjee 
.1 J .) was as follows : — 

There is in our opinion no conflict between 
sections 107 and 145 of the Criminal Procedure Code, 
so that the tact that there is a dispute concerning land, 
likely to cause a breach of the peace, does not deprive 
a Magistrate of jurisdiction under section 107 of the 
Criminal Procedure Code, where he is informed tTi«t 


Emperor 


Abbas 
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The competence of the Magistrate to proceed nnder 
section 10 r of the Criminal Procedure Code against 
persons not in possession must depend upon whether 
as against those persons the conditions specified in 
the section have been established. 


Empkror 




FULL BENCH. 

Before Sir Lawrence 11. Jenkins, K.C.LK, Chief Justice, liJr. Justice 

Woodrofe, Mr. Justice Mocker jee, Ur. Justice Ca,-nduff and Ur. Justice 
iJ. (JhaUerjee, 

MBHI SIXGH 


MANGAL KHANDU.’^ 

Compensatio7i— Appellate Court, power of— Criminal Procedure Code (V of 
1898). s. 250 Consequential or mddeyital order. 

An Appellate Court has no power to order compensation under section 
2.)0 of the Criminal Procedure Code. 

The Reference to Full Bench by Stephen and Carn- 
JJ. 'was in the following terms : 

The petitioner before us lodged a complaint under sections 379 and ~ 
of the Indian Penal Code against three persons, who were convicted before^ a 
Deputy Magistrate. On appeal to a Joint Magistrate the convictions were 
set aside, and the Appellate Court found the case entirely false and caUed on 

the petitioner to show cause why he siiould not 25 as compensation 

to eacli of the appellants under section 250 of the Criminal Procedure Code 
cause being shown, the order to pay compensation was made absolute' 
A motion to set aside this order was rejected by the District Magistrate 

Me havenssued a_ Rule to show cause why the order for compensation 
siould not be set aside on the ground that the Court had no jurisdiction to 
make an order on appeal granting compensation. 

“ The question we wish to refer is, Has an Appellate Court power to order 
compensation under section 250 of the Criminal Procedure Code ? ’ 

Reference to a Pull Bench in Criminal Revision No. 1433 of 1909. 

. 12 
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The question turns on the conatruction of sections 250 and 423 o 

Misiti SlNGii former, as far as it is relevant, runs as follows : 

If in any ease instituted by complaint ... or upon information gi vei 
o a police-officer or to a Magi,strate, a person is accused liefore a Magistrat, 
o any offence triable by a Magistrate, and the Magistrate by whom the cas( 
heard discharges or acquits the accused and is satisfied that the accusatim 
against hmi was frivolous m- vexatious, the Magistrate may, in his discretion 
; ■ uect the complainant to pay compensation to the accused.’ 
ijut, before maldng such direction ‘ the Ma^ri 
consider any objection wJiich the complainant 
' compensation’ ‘state in writiii 
reasons for awarding’; and bj 
ordered by a Magistrate of 


Mangal 

KitANDU. 


igistrate is to ‘ (a) reciird and 
may urge and (d) if he ‘ directs ’ 
ig, in his order of discharge or acquittal, his 
y sub-section (S), a complainant who has been 
second or third class to pay compensation 
may appeal troni ti.at order as if he had been convicted on a trial held bv 

amendment or any consequential or incidental order that mav be e 
tlus'^3”'’-. question is whether the order of the Appellate' Court Tn 

he IS eonsequential,’ as it is not suggested that it is ‘'rddcrtil ’ 

“rz:r.;rn r * 

««., (1)1 .nl, by .u. c.«, i„ „,e 

in Sir Henry Prinsep’s edition of^ri ^ “ P«seage 

to section 250, at page 250 of /mm TT" 
we gather that it did to Stanley C. -I tr I- . 

raise the question but not to ev 'e oarefully framed so as to 

Under these circumstances and loor^ *"”^1 

;.ee rather - the we 

whose cLictiot - appenant 

to we inciinj 

ti^at has not been previomslv ^ ^ 't-tion 
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^ ^ more ID dined to take this vie\v on consideration of 

section 106 (5), wliich is referred to by tire Judges in tins Court in the case 
above cited as an example of the policy of the present Code of enlarging 
the powers of the Appellate Court. That enactment expressly enables tlie 
Appellate Court to bind a person down under section 106. This seems 
to show that an order to this effect is not a consequential order under 
section 42.3 ; and a power to bind down seems to be very much on the same 
ootnig as a power to avoid compensation to an accused person. 

‘It has been argued before us that if the Appellate Court has power to 
award compensation under section 250, the person against whom such order 
IS made loses some of the safeguards provided by that section. In the first 

place, It IS said that the provisions of section 250 (f) (a) would not apply 

to the AppeUate Court,, so that that Court could not be obliged to record or 
consider objections which the complainant might have been in a position to 
argue against the making of the order. In the second place, if payment of 
compensation is directed by a second or third class Magistrate, the com- 
plainant cannot, if he cares to appeal, he made to pay compensation unless 
^ lere are two clecnsioiis against him ; whereas, if compensation is directed 
in the first instance by an Appellate Court, there is only one. Neither of 
lese arguments seenus to us to carry any weight. On the other hand, in 
le present case, it is no doubt inconvenient to borrow a phrase from Stanlev 
0. J., that, where one tribunal has found a charge to be proved beyond all 

responsible doubt, another should find it to he not only false, but frivolous 
ancl vexatious. 

“ We regard the matter, however, as one of the first impressions, subject 
to the views expressed in the two decisions we have mentioned, and the 
indication aiven in section 1 n-p , , , , , 


Mehi Singh 

^Iangal 

Khanou. 


Bahu Karunamoy Bose, for tin 
ijuestion. is wlietliGr section 423 ci 
The order with which the Appellate 
concerned is the guilt 
this case there was really 
the appellate stage 
section 106, sect 


t Jiose, tor the petitioner. The 

section 423 covers section 250. 

-j Court is directly 
or otherwise of the accused. In 
afresh judicial proceeding in 
In the absence of clause (^3) in 
ion 423 (d) would not suffice to coufer 
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1911 such wide i^owers to the Aj^pellate Court. Even in 
MiCHi SiNCtti section 106, whatever the Appellate Court may do, it 
cannot but be on facts that must be before it. There 

aIANGAL t 1 I • • 1 

Khardit, can be notlniig m the iiatm^e of a fresh itivestigati^^ 

into new matters. Any order under section 106 niust 
be therefore in consequence oi the conviction. But 
in this case the Appellate Court did proceed on matter, s- 
not before it. 

When the Original Court and the Apj)ellate Court 
are of different opinion as regards an alleged offence, 
the complainant should not be called on to pay com- 
pensation in such cases. 

On the question as to what is “incidental” order, 
I .submit that the function of the Appellate Court is 
limited to consider what has been done by the lowei- 
Court. Taking then the instance of section 522, 
we find only “ Court.” Court may mean appellate or 
orkjbial Court. In section 250, the word used is 
“Magistrate.” In section 544 also the woj-d “Court ” 
only is used. Here is a case of “ consequential ” order. 
Section 562 is another instance where “ Court ” only 
is used. Section 423 is an elaborate section and gives 
various powers in detail. 

Kari Singh v. Tiifani DhanuJc (1) is against me. 
All the previous rulings are in my favour. The difii- 
culty has arisen since the introduction of clause (c?) in 
section 423. The sole question is whether section 250 
comes under that. The very fact of conviction gives 
rise to tlie conclusion that the complaint was not frivo- 
lous or vexatious. In such a case no fresh proceeding 
is necessary. It would be a consequential order. ' 

The Appellate Coxirt’s power is to undo things 
done by the lower Court wrongly and not to start 
new proceedings there: see Judicature Act. 57 an ri 


F 
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Viet., c. 16, s. 2., cl. (2), and Blake-Odger’s Common I9ii 
Law. — 

Clause (^Z) of section 423 was enacted to fit in witli v. 
section 106, danse (5), and that 106 (.3) may not be 
inconsistent with section 423 (d). 

[CuATTEEJEE J. Was the procedure in section 250 
followed in this case ?] 

No. The party was not called on to show cause. 

Cur. adv. vult. 

The judgment of the Court (Jenkins C.J., Wood- 
ROFFE, Mookerjee, Carndupf and D. Chatterjee, 

JJ.) was as follows: — 

The question referred to the Full Bench is 
whether an Appellate Court can order compensation 
such as is contemplated by section 250 of the Code of 
Criminal Procedure, 1898. 

Section 250, being confined by its terms to the 
Courts of Magistrates trying cases in the first instance, 
does not confer the requisite power. But it is 
suggested that clause {d) of section 423 (i) does. 

Section 423 (4), which defines the powers of an 
Appellate Court in disposing of an appeal, begins by 
setting forth those powers in precise terms, and con- 
cludes with clause id), which enables it to “make 
any consequential or incidental order that may be 
just or proper.” 

Now, in a Criminal Court, this phrase cannot be 
construed so liberally as to embrace any and every 
ancillary order which is capable of being described as 
“ consequential or incidental.” Otherwise an Appel- 
late Court, affirming, for instance, a conviction of kid- 
napping a woman, might add, and enforce, a direction 

that the offender should pay®her, by way of mainten- 
ance, a monthly allowance. This can hardly be. 

13 


t 
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it wouia seem, therefore, that “ consequential or 
H iucidental ” orders within the purview of the provi- 
sion, must fall under one or other of two heads. 

First, there are orders which follow as 
of coui'se, being the necessary comf)leme 
main order passed without which the latter 
incomplete or ineffective. Such are dii’ect 
the refund of fines realised from acqui tted i 
or, on the reversal of acquittals, as to the i 
of compensation paid under section 250 ; and 
no separate authority is needed. 

Secotidly, there are 
lary in character, : 
a Criminal Court’s in 
not he passed without 

An order mulcting 

accused for having been frivolously 
charged seems to fall under the second head 
not ii6cessarily follow or 
charge or acquittal, and it is not, 
sequential or incidental 
arily before the Court J 
proved to be guilty or not, and the 
the complaint against him 
vexatious is another matter 
tions. The making of 
would, consequently, seem to 
and an order therefor 
dental ” to an order of discharg 
the dischargf"- 
power to make it. In 
of section 250, 
order of discharge r- 
not Q'wocfr? a like order passed r“ 

If this be so, then the clause 
only if it be sufidcient to extend to 


Manga L 
Khandu. 


orders which, though ancil- 
require more than the support of 
herent jurisdiction, and coaid 
express authority, 
g a complainant to compensate an 
or vexatiously 
It does 

ai’ise out of an order of dis- 
per se, an order “ con- 
thereto. For the issue prim- 
is whether the accused has been 

e question whether 

was merely frivolous or 
importing fresh considera- 
an award for compensation 
need express authority, 
is not “consequential or inci- 
je or acquittal, unless 
ing or acquitting Court has, alhmde, 
an original Court it is, by virtue 
consequential or incidential” to an 
s or acquittal made there; but it is 
- -Ion appeal. 

can be relied upon 

an Appellate Court 
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to be exercised by it, mutatis muta7idis, tlie special 1911 
power given to an original Magisterial Court alone MEnTtoaH 
by section 250. But it falls short of this, and, so far '»• 
as appears, it never occurred to the learned Judges who Sndu. 
decided Harichand v. Fakir Sadrudin (1) that it ■ 
could be appealed to in this connection. It does 
not, like section 2 of the Supreme Court of Judicature 
(Jurisdiction) Act, 1894 (57 and 58 Viet., clause 16), or ■ 

0 . XLI, r. 33, of the Code of Civil Procedure, 1908, 
invest an Appellate Court with authority “ to make any 
order .which ought to have been given or made” by 
the Court below : nor does it, like section 107 of the 
latter, confer upon Appellate Courts “ the same 
powers” as Courts of original jurisdiction. It does 
not amplify the powers of Appellate Courts : but what 
it does is to modify the exhaustive character which, 
without it, section 423 (7) would apparently have, and 
so to prevent any conflict between its special provi- 
sions and the general provisions of, e.q., section 517 
or section 522. 

And, as the exercise of the power in question by 
an Appellate Court would involve such an extreme 
measure of contempt for the judgment of the inferior 
Court concerned, that it could but seldom be used with 
propriety, it can readily be understood why the Legis- 
lature should not have thought it worthwhile if. 
ipdeed, it did not think it actually inexpedient, to 
extend it to such a Court. 

For these reasons, the majority of the Full Bench 
are of opinion that the answer to the question referred 
should be in the negative. 

(1) (190n3 Bom. L, R. 841. 

S. M,. : . : ■_ : : . 
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ORIGINAL CRIMINAL. 


1911 
^ug. 21. 


Before Mr. Justice Woodroffe, Mr. Justice Mookerjee and 
Mr, Justice Chitty. 

In the matter op BUDOLF STALLMANN* 

(0, (6), (0 and (S), s. 4 , n) ^ f s. S, suh-ss. (3), 

eo^haueUve-English EMUon Act (33 and 34 Viet e J) 7 { 

7 7 . , reqmsth07i made to GovernmP'y>f n-e 

mlia xf mch order caxi be ratified by Government of India-Frefh 
proceedxnge, legalUy of, wUlH previous ones nexxdinn-J . 

•'«»». * 

.!.« b. (if 

provision in the Indian Extradition Act. 

merely deci'Ld a right T f 

Sileiii (1), and Ex parU Besset (2) foJloLT"' ^ 

is 

w.. „M, i„„A f. z ;;z:: “• - 

Court can ^inte^re* lo^rttoaig" th7 tTe ''"'f 

extradition proceedings. .. 4“) 
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Section 3, sub-section (6) of the Indian Extradition Act, 1903, is not a sub- 1911 
stitute for and does not interfere with proceedings taken under section 491 
of the Code of Criminal Procedure, 1908, the provisions of which are as much Stallmann 
binding as those of the Extradition Act. In re. 

The Indian Evidence Act (I of 1872) does not contain the whole law 
of evidence governing this country. Under section 2, wliicli saves certain 
rules of evidence, the English Extradition Act, which is applicable to this 
country, is part of the lex fori. 

Records, therefore, of the Berlin Court, which are authenticated in the 
manner prescribed by sections 14 and 16 of the English Extradition Act, can 
be properly admitted in evidence. 

A Copy of a document the original of which was proved in the 

German Court, is admissible as part of tlie records of tlie German Court. 

There may liowever be cases in which the production of the original 
document may be necessary for the enquiry in this country. 

If there is evidence before the Magistrate, the fugitive criminal cannot 
ask the Court to determine wliether a prima facie case has been properly 
found on such evidence. In re Sileiti (1) followed. 

The High Court will not sit in appeal to review and weigh the evidence. 

It is sufficient that there should be some evidence of the offence upon which 
the Magistrate may reasonably act. 

Any irregularity in the original arrest of the accused is immaterial, 
provided that the subsequent proceedings have been right. J?. v. TFeiZ(2), 
followed. 

The substantial question is not liow' the accused is brought into Court, 
but whether the Court which enquired into his case had jurisdiction to do so. 

The Government of India may issue its order to any Magistrate, and 
such Magistrate may issue a warrant, provided he is one who has juris- 
diction to enquire into the crime of the nature of that for which extradition 
is sought. Therefore, an enquiry into the case of a fugitive criminal under 
arrest in Calcutta can be made by the Magistrate of Alipore, if duly 
authorised. 

All order issued under section 3, sub-section (i) of the Indian Extradition 

Act, 1903, by the Government of Bengal upon a requisition made to the 
Government of Mm is invalid, and cannot be “ratified’’ by a subsequent 
order of the Government of India. Where, however, the latter order directs 
the Magistrate in pursuance of the former order “ and of th^ statutory 
provisions in that behalf to enquire into the said ease,” the Government gives 
valid effect to its intention, and the Magistrate has jurisdiction to enquire. 


(1) (1902) 87 L. T. 332 ; (2) (1882) 9 Q. B. D. 701 ; 

71 L. J. K. B. 935. 15 Cox. C. 0. 189. 
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Budolf 
Stallmann, 
In re. 


Under section 528 of the ■ Code of Criminal Procedure, 1898 ti,e 
^ ^ istnct Magistrate can transfer, to his own file, from that of the Deputy 

N.., Magistrate, an application by the fugitive criminal for return of his 
property. 

The Magistrate , making the enquiry under section 3 of the Indian 

l*.<..t». A..,1908, c.„hiti.te tart, ' 

ceedmgs taken under a previous order. * 

Wiien the Magistrate sends up Ids report to the Government of 
dia under section 3, sub-section (5) of the Indian Extradition Act, 1903 
becomes officio, and renders himself incapable, therefore .,f 

lecordmg evidence that may be subsequently produced ’ 
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the receipt of the requisition mentioned in section 3, otherwise the criminal 
might escape. The two sections do not overlap. 

Under section 3, sub-section (1) of the Indian Extradition Act, 1903, the Stallmann 
only Government competent to issue the order for enquiry is the Govern- Inre^^ 
ment to whom the foreign state has made a requisition. This function 
must be performed strictly, and cannot be delegated. 

Where the provisions of the statute have not been followed, the report 
of the Magistrate cannot afford a foundation for the order of the Govern- 
ment of India under section 3 of the Indian Extradition Act, 1903. 

The facts of the case as disclosed in the written 
statement submitted by Rudolf Stallmanii to the 
Government of India were as follows : 

Rudolf Stallmaiin, a German subject, was arrested 
on the 26th April 1911 on board the S.S. Casjoiaw as 
she was coming up the river Hooghly on her way to 
the Port of Calcutta, under a warrant purported to 
have been issued by Mr. Sukumar Haidar, Deputy 
Magistrate, first class, in charge of the Sudder Sub- 
division of Alipore, on the written complaint of Super-’ 
intendent Ellis of the Criminal Investigation Depart- 
ment; dated the 23rd April 1911 (on which date the 
S.S. Caspian wuis in the Bay of Bengal on her way 
to Calcutta), charging him with having obtained 
money by false pretences from one Von Dippe in 
Berlin in Germany. Upon landing in Calcutta on the 
26th April 1911, he was taken to the Ball Bazar Police 
Station and detained there till he was produced on 

the 2ith April 1911 before the Deputy Magistrate of 

Alipore who had issued the warrant under which he 
was arrested, and was by him admitted to bail in the 
sirm of Rs. 2,000. On the 2nd May 1911, his counsel 
and vakil appealed before the said Deputy UTagistrate, 
who directed them to appear before the District Magis- 
trate at Alipore, who by an older dated the same 
day bad withdrawn the case to his own file for dis- 
posal. He was released on the said bail, and while 



Eudolf 
Stallmann, 
In re. 
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residing at Spence’s Hotel, Wellesley Place, in Calcutta, 
was re-arrested on tlie 8tli May 1911 by the said 
’ Superintendent Ellis under a warrant bearing tbe same 
date issued by Mr. J. A. L. Swan, District Magistrate 
of the 21:-Parganas, under section 3 (2) of the Indian 
Extradition Act, 1903, and was kept in custody at the 
Lall Bazar Police Station till about midday of the 9th 
May 1911, when he was produced before the said 
District Magistrate of Alipore, who ordered that 
he be released on his own bail of Rs. 2,000, together 
with two sureties of Rs. 5,000 each, and fixed the 
20th May 1911 for the hearing of the case. 
Being unable to find the required sureties, he was 
taken into custody and kept as an under-trial prisoner 
in the Central Jail, Alipore. On the 12th May 1911, 
the High Court uj)on application ordered that he be 
released on his own bail of Rs. 2,000, together with 
two sureties of Rs. 1,500 each [see Rudolf Stallmann 
V. lii7nperor (1)] ; and he provided the same and 
continued to live at Spence’s Hotel. On the 20th May 
1911, he appeared with his counsel before the District 
Magistrate of Alipore, who announced that he had 
made a preliminary order which he then read out, 
and handed a sheet of paper which purported to be 
a warrant issued upon an order of the Government of 
India to Superintendent Ellis who was present in 
Court requiring him to arrest Stallmann, and thereupon 
the Superintendent came up to where he was sitting 
beside his counsel and touched him signifying his 
arrest and handed back the warrant to the District 
Magistrate as having been duly executed. Slallmann’s 
counsel objected to these fresh proceedings as illegal, 
improper, and without Jurisdiction, and submitted a 
petition embodying these objections, and prayed for 
time to consider the matter and to move such authority 
(1) (1911)150. W. N. 736. 
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as he may be advised to do and to be allowed to 
remain on the same bail as before, but the District 




WAX uAxw Mcxjii ao ^jcdUiLc;, uttu bllti RUDOLF 

Magistrate refused liis prayer for time ,and intimated Stallmann, 
that he would consider the question of bail later on. 


The case tlien proceeded, and the learned Advocate- 
Cenera] examined a witness to j)rove the correctness 
of the English translation of certain records alleged 
to be of a Berlin Court. His counsel objected to such 
evidence being given before the records had been 
proved, but the objection was overruled, and the 
learned Advocate-General after reading the translation 
of the Berlin records stated that that was the whole 
evidence in the case, with the exception of perhaps 
one or two formal witnesses from Simla, and the. 
proceedings were adjourned till the 24th May 1911, he 
being allowed to remain ozi the same bail. It subse- 
quently transpired that what purported to be an order 
of the Government of India, issued under section S (1) 
of the Indian Exti’adition Act, 1903, in j)ursuance of 
which the proceedings and re-arrest on the 20th May 
took place, was merely a letter from the Secretary to 
the Government of India in the Foreign Department, 
dated the 10th May 1911, and addressed to J. A. L. 
Swan, Esq., l.c.s.. District Magistrate of Alipore. 
which purported only to “ratify and confirm” the 
order dated 8th May 1911 passed by the Government 
of Bengal under section 3 ( 1 ) of the Indian Extradition 
Act, 1903, and it was subsequently submitted that 
everything done under the colour of the proceedings 
of the 20th May was without jurisdiction and illegal. 

On the 23rd May 1911, Stallmann moved the High 
Court in its Criminal Ee visional Juri,sdiction under 
both the Code of Criminal Procedure, 1898 (Act V of 
1898), and the High Courts Charter Act, 1861 (24 and 
25 Viet., C. 104), section 15, for a rule calling upon 
the District Magistrate to show cause why all the 
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proceedings beginning with the issue of the first 
R.DOLF warrant of the 24th April 1911 should not be quashed 
but the High Court refused to grant the rulfS^ th ’ 
ground that it had no jurisdiction to revise the pro- 
ceedings of a magistrate acting under sections 3 and 4 
of the Indian Extradition Act, 1903 : see .Rudolf 
btallmann v. Emperor (1). 

On the 24th May 1911, the District Magistrate pur- 
ported^ to continue the enquiry under section 3 (5) of 
the said Act, and after the examination of a formal 
witness the learned Advocate-General closed liis case! 
StallmaniTs counsel presented a petition praying for 
an adjournment for a fortnight in order to enable 
■ btallmann to adduce evidence on his behalf, and 
stating that he had taken immediate and diligent steps 
Jor procuring certain material papers and documents 
rom England as soon as he became acquainted with 
t le nature of the charges he had to meet, but that it 
was not physically possible for any evidence to arrive 
before the date of his petition, but the District Magis- 
trate passed an order, which is set out in the judgment 
of Woodrofle J., declining to grant any adjournment, 
and stating that if any evidence was forthcomiim he 
could subsequently record it under section 212 of 'the 
riminal Procedure Code. It was submitted that such 
refu.sal amounted in law and in fact to a denial of his 
light to produce evidence under section 3 (3) of tliP 
ludiau Extradition Act, 1908, and section 208 „f ‘L® 
Code of Criminal Procedure, 1898. “ 

On the 26th May 1911, the District Magi,stmto 
passed orders concluding the enquiry and flLing a 
pmnd /acm case against Stallmann. He then calfed 
upon SMimanu to submit any written statement 
which he might desire to forward for the consideration 
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of the Govermneut of India under section 3 (6') of 
the Indian Extradition Act, 1903, and ordered him to Rudolf 
file the same within a specifletl time. After this Stallmann, 
Stalimann was again arrested for the fourth time on ’ 

the 20th June 1911 at Spence’s Hotel, Calcutta, under 
a warrant issued by Mr. J. L. Swan, District Magis- 
trate of Alipore, purporting to act under section 3 (2) 
of the Indian Extradition Act, 1903, on a fresh charge 
of having caused the loss of 22,000 marks to one 
Rudolf Kiepert in Germany. On the 28th June 1911, 
he appeared with his counsel before the said District 
Magistrate, and notwithstanding all ihe objections 
taken on his behalf and an application made for time 
to adduce evidence, the District Magistrate refused to 
grant time, and intimated that he was of opinion that 
a prvmd facie case of cheating had been made out, and 
that he would make a report to that effect to the 
Government of India, and directed him to file his 
written statement by 2 P.M., on the 30th June 1911, 

-which lie did. The Government of India, acting upon 
the reports submitted by the District Magistrate of 
Alipore under section 3 (6) of the Indian Extradition 
Act, 1903, issued a warrant, dated the 1st August 1911, 
for the custody and removal of Stalimann under sec- 
tion 3 (8) of the said Act, and in execution thereof he 
was apprehended by and w?as in the custody of 
Superintendent Ellis at Spence’s Hotel, and was to 
have been placed on board a steamer sailing from 
Calcutta the following morning, to be extradited to 
Germany, when he moved the High Court and obtained 
this Rule, the Court (Woodroffe J.) ordering Superin- 
tendent Ellis to produce the body of Rudolf Stalimann 
in Court at 11 A. M., next day. 

The Rule came on for hearing on the 10th of 
August 1911, when Superintendent Ellis produced 
Rudolf Stalimann before the Court at 11 A.M. 
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The Advocaie-General {Mr. Kenrick, K.C.) (with 
Kudolf liim Mr. W. M. Cuhitt) instructed by Mr. J. T. Hume, 

aj^peared to show cause. 

Mr. Jackson (with him Mr. St. John Stephen axM 
Mr. K. N. Chaudhuri) on hehalf of Rudolf Stallmann. 
I see the learned Advocate-General standing up, but I 
apprehend I have to open my case and give your 
Lordships reasons in support of the Rule. 

The Advocate-General. I am here under your 
Lordships’ directions to produce the body of Rudolf 
Stallmann, and to show cause why he should be 
detained, and that he is in lawful custodj^'. I produce 
the body, and I propose to show the nature of the 
custody, and that it is lawful. 

Air. Jackson. Then my learned friend can show 
cause, and I have the right of rej)ly. This has been 
the practice ever .since Ameer Khan’s Case (1). 

The Advocate-General. The order is to produce 
the body. What is jmur Lordships’ ruling ? 

[WooDROFPE J. Our ruling is that we will hear 
Mr. Jackson.] 

Air. Jackson read the written statement of Stall- 
mann which had been submitted to Government of 
India, and after dealing with the facts submitted 
that the warrant of arrest was absolutely invalid, that 
there was no jurisdiction to enquire into the matter, 
and that even if there had been, there was not suffi- 
cient evidence to constitute jurisdiction. 

[WooDROPFE J. We will hear you first of all 
on the question of our right to interfere.] 

Mr. Jackson. The power of the High Court to 
issue a writ of habeas corpus as it existed before has 
not been taken away by any eiractment, except in 
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■ specifically ineiitioned in sec. 191 of the Code 
of Criminal Procedure, 1898. This Court inherited 
those powers from the Supreme Court which had, 
by its Charter establishing it, the same power, s as 
the Court of King’s Bench in England ; Surendra- 
nath Banerjee v. Chief Justice of Bengal (1). This 
writ of habeas corpus has been issued by this Court 
even outside the Ordinary Original limits of its juris- 
diction : Bi the matter of Ameer Khan (2), and In 
re Maharanee of Lahore (3). 

[V OODEOPFE J. Was not the power of issuing 
the old writ of habeas corpus restricted by the 
Legislature under sec. 148 of Act X of 1875?] 

Mr. Jackson. In that very section the use of the 
words “ and neither the High Coxirt nor any Judge 
thereof shall hereafter issue any writ of habeas 
corpus for any of the above purposes ” showed that 
the old writ still existed for all purposes other than 
those enumerated in clauses (a) to (pf) of sec. 148. 

[WOODEOFFE J. It is quite clear that Mr. Stall- 
mann having been arrested by a warrant and being 
in custody within the limits of the Ordinary Original 
Jurisdiction of this Court, this Court has got power to 
issue a writ under sec. 491 of the Code of Criminal 
Procedure.] 

Mr. Jackson. I wish to make my contention per- 
fectly clear that such a valuable right as is conferred 
on the subject by this prerogative writ of habeas 
corpus, which was not conferred by the Extradition 
Act, but which existed wholly irrespective of it, 
and was part and parcel of the Common Law, cannot 
be taken away except by an express enactment of the 
Legislature : Levinger v. The Queen (4), and Sprigg v. 

(1) (1883) I. L. E. 10 Calo. 109 ; (2) (1870) 6 B. L. R. 392. 

L. R. 10 L A. 171. (.3) (1848) Taylor 428. 

(4) (1870) L. R. 3 P. C. 282, 289. 
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>S^i 9 caw(l). It cannot be taken away, or attemiited 
Rudolf 1^6 taken away, by a mere side wind or by mere 
Stallmanx, implication. As is explained in one of the above 
cases, once it is assiimed that there is a right to a 
writ of habeas corpus, the onus lies heavily on 
the Crown to^ show that it has been taken away, 
furthermore, it was by the Order in Council of the 
7th March 1904 (Gasette of India, 14th May 1904, 
Part I, p. 468) declared under section 18 of the 
English Statute, that Chapter II of the Indian Act 

should take effect as if it were part of the English 
Statute. ‘ , 

[WOODEOPPB J. We need not hear you anv 
further on our powers to issue a writ under sec. 491 o^f 
the Code of Criminal Procedure, 1898, as unless what 
we hear from the other side proves otherwise we 
are all agreed that this Court has the power under 
sec. 491 to interfere in a case of tbis sort.] 

Th'^. Advocate-General. These proceedings are 
governed by the Statute 33 and 34 Viet., C. 52 (the 
English Extradition Act, 1870, and bv Act XV of 
1903, file Indian Extradition Act). In England there 
IS no doubt under the English Act that the fugitive 
crnmnal can apply to the superior Courts for a writ 
of habeas corpus, but in India there is no such 
right, as sec. 3 of Act XV of 1903 has laid down 
qui e a different procedure and substituted for the 
remedy of habeas corpus which exists in Enoiand 
a remedy by which the fugitive criminal has to 
submit his case for the consideration of the Govern- 
ment of India or the Local Government, as the case 
may be, for its final orders. The Legislature has 
specially differentiated between the position here 
ant in England, and the provisions of the EngJisli 
Act relating to habeas corpus do not apply here, ' 
(1) [1897] A. C. 238, 246. .- 
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: and. conflict with the provisions of the Indian Act. I9ii 

! In India there is no Prerogative Writ of habeas 

as it exists in England. There is, for instance, Stallmann, 
no Crown office here to .seal and issne the writ as * 
in England. There is only the special method of 
relief provided for in section 491 of the Criminal 
Procedure Code. 

[Chitty J. What wa.s the I’emedy in this country 
before s. 491 of that code was enacted?] ■ 

Since its enactment there is no Prerogative Writ 
oi habeas corpus as in England. There is only 
section 491 of the Criminal Procedure Code which pi’o- 
vides for the High Court to give cei'tain directions in 
• *-116 nature of a habeas corpus. The section only applies 

to infants. The English Extradition Act has provid- 
ed a procedure for the carrying out of various interna- 
tional treaties (reads preamble), whereas in India the 
procedure in extradition proceedings is regulated by 
clause 2 of the Indian Extradition Act, 1903, which 
must necessarily exclude the operation of section 491 of 
the Criminal Pi’ocedure Code. The only remedy for the 
fugitive ciiminal in India is to approach the Grovern- 
ment of India by means of his written statement. 

In England the Police Magistrate decides whether the 
fugitive offender shall be extradited. Here the 
Magistrate has no such power, and cannot even 
discharge him. He has to report the result of his 
enquiry to the Government of India or Local Govern- 
^ ment, as the case may be, for orders. Section 18 of 

the English Statute empowers the Legislatuxe here 
to modify any of the provisions of the English Statute, 
and the latter will not apply if it is modified by the 
Indian Act. I he Indian Act has, I submit, overruled 
certain portions of the English Statute. Besides the 
English Act, there is also the Treaty to be considered. 

I refer to section 11 of the Treaty. The Indian Act 





I 
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does not give any right to apply to the Courts. Re- 
Rudolp course to the Courts in India is provided for specially 
section 3(7) of the Indian Act, and the discretionary 
power of granting or refusing extradition is not vested 
in the Courts here but in the Government. The 
warrant of the Government of India in this case 
precludes the Court from 'exercising its discretion in 
granting a writ of habeas corpus, and is a complete 
answer to this rule : Budolf Btallmann v. Emperor (1), 
where it was held that the special provisions of clause 2 
of the Indian Act excluded the jurisdiction of this Court 
under section 491 of the Criminal Procedure Code. 

Mr. Jackson referred the Court again to the 
cases of Levinger v. The Queen (2), Burendranath 
Banerjee v. Chief Justice of Bengal (3), and In re 
Maharayxee of Lahore (4), and cited 24 and 25 Viet., 
cl. 67, s. 22 and s. 6 of Act XV of 1903. 

With regard to the question of the admissibility of 
the evidence, there is only one witness in the first 
case, namely, the prosecutor Von Dippe; the other 
witness being Manteuffiel, a Police expert, whose 
evidence, I submit, is not admissible under our law : 
Harammd Roy Chetlangia v. Ram Copal Ghetutn- 
gia (5) ; R. v. Weil (6) ,- Indian Evidence Act, sections 78 
aird 82; and Clarke upon Extradition, p. 172. 

The Advocate-General. With regard to the arrest 
in the river Hooghly, under Government notifications 
all portions of the river Hooghly not included within 
the limits of the Port of Calcutta are included 
within the jurisdiction of the Court of the 24-Parganas. 
Moreover, whatever defects there may have been in 


(1) (1911) I. L. R, 38 Calc. 547. 

(2) (1848) Taylor 428, 433. 

(3) (1883) 1. L.R. locale. 109; 

L. R. 10 I. A. 171. 


(4) (1870) L. R. 3 P. C. 282, 289. 

(5) (1899) I L. R. 27 Calc. 639 ; 

L. R. 27 I. A. 1, 8. 

(6) (1882) 9 Q. B. D. 701 ; 

15 Cox. C. C. 189. 
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tlie original arrest, they were cured by the arrest I9li 
in Court on the 20th May 1911: i?. v. Weil {X). 

Under s. 54 of the Code of Criminal Procedure a Police StallmaL',' 
ofiBcer would be justified in arresting Stallmann even 
without any warrant. 

As regards the validity of the order to Mr. Swan 
to initiate these proceedings, there was the letter of 
the 8th May 1911 from Mr. Chapman, Judicial Secretary 
to the Government of Bengal, addressed to Mr. Swan. 

Mr. Chapman was the channel of communication 
between the Government of India and the Govern- 
ment of Bengal. His order was the order of the 
Government of India. 

[Mookeejee J. Did the Government of India 
select the Magistrate Mr. Swan ?] 

No, but the Government of India is the Viceroy 
in Council, and it can depute the Local Government. 

The whole record was sent by the Government of 
India to the Government of Be.ngal for them to act. 

Even if the former had not specially authorised 
Mr. Swan to act iinder s. o, yet there is no doubt that 
the order to him was an order by the Government of 
India. 

With regard to the admissibility' of the depositions, 
arts. 10 and 11 of the Treaty and secs. 14 and 15 of the 
English Extradition Act, which are applicable to this 
country, show that they are admissible. 

[WOODEOEFE J. Do you say that the English 
Extradition Act of 1870 is part of the lex fori ?] 

Yes, but of course the further evidence of wit- 
nesses would be governed by the Indian law. As 
regards the admissibility of hearsay evidence taken 
abroad, see Piggot on Extradition, p. 153, and sec. 82 of 
the Indian Evidence Act: see Woodrbffe on the 
Evidence Act, 4th Ed., p. 430, Piggott on Extradition, 

(1) (1882) 9 Q. B. D. 701 ; 15 Cox. C. C. 189., ■> 

14 V 
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1911 pp. 96, 97 and 99; It. v. Zossenheim (1), In re 
Counhay e (2), and In re Siletti (3). 

Stallmann, The Conrt is not sitting here on appeal, and will 
not review the decision of the Magistrate if there was 
any evidence at all. It is clear that Stallmann had 
traded nnder a false name, namely, that of Count Von 
Koenig, whereas his real name is Rudolf Stallmann 
and he is not a commercial clerk. Yet he gets intro- 
duced to Von Dippe under the false title of Baron 
Von Koenig and all through represented himself as 
such. 



[ Mr. Jackson, in answer to the Court, said he was 
willing to put in an. affidavit stating 'whether Stallmann 
had evidence in India or elsewhere now, and if so its 
nature, and what he sought to prove by it. 

I The Advocate-General. The enquiry before the 

‘ Magistrate began on the 20th May 1911, and was 

I adjourned till the 24th May, and was concluded when 

the accused applied for a postponement to produce 
his evidence. This application was rightly refused. 

[WooDEOPFE J. The Magistrate has given no 
reasons for his refusal.] 

The Magistrate does not give his reasons for every- 
thing. The real test is to be found in the facts and 
averments set out in para. 30 of Stallmann’s written 
statement which was forwaided to the Government of 
India. 

[Chitty J. Suppose Stallmann had a letter from 
Von Dippe stating he was not cheated, would you still 
say the Magistrate was right in not giving him time 
to produce such evidence ?] 

The Magistrate has to exercise his discretion, and 
in this case he has exercised it. In the first place, 
Stallmann is not being tried here ; his trial is to take 

(1) (1903) 20 T. L. B. 121. (3) (1902) 87 L. T. 332, 334 : 

71 L. 4. E. B. 935. 
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place in Germany. His contention that the German 
Government was really wanting him for offences of 
a political character would not avail him : Piggott on 
Extradition, pp. 50 to 56, In re Castioni(l), which 
defines an offence of a political character. Refers to 
7n re Arfon (2), at pp. 109, 111, 113, and 115; and to 
R. V. Meuni&r (3). 

There are a series of decisions of which In re 
Siletti (4) is one, which decided that the Court will 
not review the decision of a Magistrate if there is 
any evidence. The sufficiency of such evidence is 
a question for the Magistrate. In the cases cited the 
Judges in England have held that although they would 
not necessarily convict on the evidence before them, 
yet that evidence was sufficient to justify a Magistrate 
to commit. I offer no opposition to any affidavit that 
Mr. Jackson may file, but submit that as a matter of 
law he cannot be allowed to use any affidavit. 

[WOODROFFE J. (addressing Mr. Jackson). We 
do not want any affidavit from you. We are all of 
opinion that no primd facie case has been made 
out in Kiepert’s case, but must tell you that we 
think that a primd facie ease has been made out 
in Von Dippe’s case on the evidence as-it stands.] 

Mir. Jackson shortly dealt with the evidence in 
Von Dippe’s ca.se and said: I submit that for the 
reasons already set out fully in Stallmann’s written 
statement to the Government of India no primd 
facie case has been made out. -However, that is a 
matter for your Lordships’ consideration. On this 
point I would again refer to the observations of 
the Judge in J?. v. Weil (5) and ask your Lordships 

(4) (1902) 87 L. T., 332 ; 

71 L. J., K. B., 935. 

(5) (1882) 9 Q. B. D., 701, 706 ; 

15 Cox. 0- C., 189, 
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(1) [1891] 1 Q. B. 149. 

(2) [1896] 1 Q. B. 509. 

(3) [1894] 2 Q. B. 415. 
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1911 to consider whether there is any evidence at ail 

.ErooLTf against my client if the evidence of the expert 
Manteuffel is utterly discarded and that of Von Dippe 
as to what actually took jilace on the occasion were 
to be considered by themselves. Refers to section 10 
* of 33 and 34 Viet., 0. 52 ; section 3 of Act XV of 1903, 

and Piggot on Extradition, pages 83, 87, 90, 100, 103, 
154 and 157. The Bill of Exchange, the subject- 
matter of this charge of cheating, was not rightly 
admitted in evidence, and I submit that even if 
sections 14 and 15 of the English Extradition Act; 
1870, applied, that document could not be admitted 
under those sections. The law of evidence is 
contained in the Indian Evidence Act which includes 
all the laws of evidence in India : JRani Lekrai Kuar 
V. Baboo Mahpal Singh (1). The Bill of Exchange 
ought to have been duly authenticated and certified 
under sections 78 and 86 of the Indian Evidence Act 
of 1872, which it certainly was not, and if that Bill 
were not admitted in evidence, the case must neces- 
sarily fail. I .submit in conclusion that Stall mann was 
not given any opportunity of adducing any evidence 
on his behalf before the Magistrate, and that the 
reasons given by him for refusing Stallmann’s appli. 
cation for an adjournment to enable him to produce 
his evidence were perfectly worthless. 

Cur. adv. vult. 

WOODEOEFE J. The petitioner, one Rudolf Stall- 
mann alias Koenig, has been extradited to Glermany 
on a single warrant dated Ist August in respect of 
two alleged offences of cheating or obtaining money 
by false pretences. In the first case he is said to 
have cheated one V on Dippe, and in the second one 

(1) (1879) L. R. 7 I. A. 63, 70. 
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Rudolph Kiepert. At the conclusion of the extradi- itn 
tiou proceedings he submitted a Wiitten statement 
under section 3(d) of the Indian Extradition (Act XY STALtM.4NN, 

of 1903). The Covernment however refused to refer - 

the points of law raised by him to the High Court. Woodroffe 
B eing in custody under the extradition warrant in 
Calcutta, he accordingly applied for an order in the 
nature of a writ of habeas corpus to test the legality 
of such custody and of the warrant which was said 
to justify it. 

The Advocate- General has objected that we have 
no jurisdiction to interfere. Section 491 of the 
Criminal Procedure Code, however, enacts that the 
Presidency High Courts may, amongst other things, 
direct that a person illegally or improperly detained 
in public or private custody within the limits of their 
Ordinary Original Civil Jurisdiction be set at liberty. 

It is not necessary to consider the wider questions 
which have been raised as to whether the writ 
of habeas corpus has or has not been altogether 
abolished, and as to the remedy or remedies, if any, 
available to persons in custody outside such limi ts. 

In this case the petitioner is within the local limits, 
and the section applies, unless those who say it does 
not establish their allegation. The Advocate- General 
has contended that it does not, at any rate in the 
present case. I add this qualification as he did not 
make the point clear. At one stage of his argument 
he appeared to submit that the mere production of 
a paper purporting to be a warrant by the Govern- ' 
merit was sufficient, and that any enquiry into its 
validity was barred even though every step leading 
up to the warrant might be challenged as illegal 
and without jurisdiction. At another time he 
appeared to allow that there were cases where the 
the Code might apply. If this were so, the question 
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1911 would be merely whether the present was such a 
Ecdolf case. I will, however, assume for the purpose of this 
Stallm.^n, judgment that the contention is that the Code is not 
■ — applicable at all where the custody is sought to be 
WooDEOPFE justified by proceedings purporting to have been 
held under the Extradition Act. If the argument 
were sound, the result would be that an aggrieved 
party would be without remedy, except (as the 
Advocate-General suggests) by argument before the 
Magistrate w’hose jurisdiction, and the legality of 
whose proceedings he ( ex hypothesi ) impugns, or 
by an appeal to the Government whose warrant he, 
challenges. Under the Extradition Act, moreover 
the Government is not bound to refei- the case to the 
High Court. And if it refuses, as here, the aggrieved 
party is (it is said) without remedy. It must, 
however, be shown clearly that a supreme right, such 
as that to habeas corpus, or to directions in the nature 
of that writ, has been expressly (if that be possible 
to the Legislature) taken away. There is no such 
express provision. On the contrary clause (5) of 
section 491, whether validly or invalidly, excepts 
certain regulations and Acts from the operation of 
the section. The Indian Extradition Act is not men- 
tioned as being within the exception. It is not easy 
to think of a stronger circumstance against the 
contention of the Crown. We must assume that, if 
the Legislature had intended to withdraw the matter 
from our cognizance, it would have said so, but it 
has not. We are asked to infer that such w^as its 
intention, because, though' in parts the procedure 
under the English and Indian Acts are the same, in 
others they differ; and because the Indian Act does 
not (as does the English Act) expressly refer to habeas 
corpus. But the English Act did not give the right 
lo habeas corpus. It merely declared a right which 
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existed independently of the Statute : In re Siletti (1), I9li 
Ex parte Besset (2), and indicated in section 11 (33 
and 34 Viet., c, 52, 18(0) the time when as a matter Stajllmann, 
of procedure that right should be invoked. By the 
order in Council of the 7th March {Gazette of Woodeofpe 
p. 463, 14th May 1904) it was under section 18 ^ 

9f the English Statute declared that Chapter II of 
the Indian Acts should take effect as if it were 
part of the English Statute. That order has not 
the effect of incorporating the procedure of .section 
11 of that Statute into this country which has a 
procedure of its own. The order may however be 
invoked to .show so far as it goes that there was 
no intention to do away with the right to habeas 
corpus which was declared in a statute in respect of 
which the Indian Act was ordered to take effect as if 
it were part of it. It is true that the Indian Govern- 
ment is vested with powers relating to extradition, 
but the fallacy of the argument addressed to us 
consists in this, that it is assumed that because the 
Govei'iiment has such powers in extradition proceed- 
ings, our own in a different jurisdiction are done 
away with. This Court, it is true, cannot do that 
which the Legislature, by the Extradition Act, has 
said shall be done by the executive. We cannot, 
except as allowed by the Act, interfere directly with 
the extradition proceedings themselves. It is how- 
ever clearly erroneous to therefore assume that the 
Court cannot act in its own jurisdiction, because the 
subject in respect of which such jurisdiction is 
invoked happens to be connected with an extradition 
proceeding. The matter stands in this way. We 
are not here directly concerned with the extradition 
proceedings. A person however appears before us 

(1) (1902) 87 L. T. 332, 334 ; (2) (1844) 6 Q. B. 481. 

71 L. J. K. B. 93.5. 
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who says that lie is illegally detained. To that the 
Budolf Crown answer by production of the warrant for his 

order, however, to determine whether 

the custody under such warrant is legal, we must 

WoormoFFE necessarily enquire into the question whether the 
warrant was itself validly issued. The Government 
can only isue a warrant by virtue of the provisions of 
the Legislature authorizing it. And if those provi- 
sions have not been carried out, the warrant and the 
custody thereunder may be found to be illegal. We 
can then interfere notwithstanding that the warrant 
has been given in extradition proceedings with which, 
except as otherwise expressly provided, we are not 
directly concerned. This decision is not at variance 
with that given in this matter: Rudolf Stallmami 
V. Emperor {!). It was there held, as above stated, 
that the proceedings under the Extradition Act are 
not subject to the superintendence of the Court. 
There was no question of habeas corpus before the 
Court then. The latter, however, incidentally observed 
that the special procedure under section 3 (6) of the 
Indian Extradition Act took the place of that indicated 
in section 491 of the Criminal Procedure Code. I 
should, however, prefer to say that the special proce- 
dure under section 3 (6) takes the place of that indicat- 
ed in the English Act as the procedure to be followed 
in the extradition proceeding itself, and section 3 (6) 
is not a substitute for and does not interfere with pro- 
ceedings such as these taken uijder a different jurisdic- 
tion to test a custody alleged to be illegal within the 
terms of section 491 of the Criminal Procedure Code. 
The provisions of section 491 of the Criminal Proce- 
dure Code are as much binding as those of the Extradi- 
tion Act, and I hold that under the former we have 
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power to enquire into the validity of the warrant I9ii 
xrnder which the petitioner is kept in custody. Ro^f 

For the petitioner it is objected that there is no 

evidence of the alleged offences because the Magis- 

trate improperly admitted the records of the Berlin Woodrofpe 
Court. It is argued that they were not duly authenti- 
cated and certified as required by sections 78 and 86 
of the Indian Evidence Act. This contention fails, 
because the records have in fact been authenticated 
in the manner prescribed by sections 14 and 15 of the 
English Act which are applicable in this country. 

The Evidence Act does not contain the whole law of 
evidence goveiaiing this country. Section 2 of the 
Act saves rules of evidence contained in any Statute, 

Act, or Regulation in force in any part of British 
India. 

The law of evidence is contained in the Evidence 
Act and in other Acts and Statutes which make 
specific provision on matters of evidence. One of 
such Statutes is the English Extradition Act which, 
as applicable to this country, is as much part of the 
lex fori as the Evidence Act itself. I hold that this 
objection fails. 

Looking then at the depositions so admitted, it is 
contended that they do not disclose a primd facie case 
in support of the requisition. On an application of 
this kind the applicant cannot say that there is 
evidence, but that this Court should determine 
whether the Magistrate has decided the question pro- 
perly on such evidence : in re Siletti (1). This Court 
is not sitting in appeal to review and weigh the evi- 
dence. It is sufiS.cient that there should be some 
evidence of the offence upon which the Magistrate 
may reasonably act. As regards Kiepert’s case, how- 
ever, I am of opinion that it cannot be said that 
(1) (1902) 87 L. T. 332, 334 ; 71 L. J., K. B. 9S5. 
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1911 there is any evidence of an offence. All that is shown 

E^f is tiiat a third party introduced the applicant to 

Stallmann, Kiepert — as Baron Von Koenig — and that the latter 
won of Kiepert in two games of cards a large sum. 
WooDROFFE Tills is obviously insufacient. Even assuming to he 
correct the statement of Von Manteuffel, a German 
Police official, that the applicant is a well known 
card-sharper, there must he some evidence that he 
cheated at cards on the particular occasion alleged. 
I hold, therefore, that as regards Kiepert’s case, there 
is no evidence of the offence charged, and that the 
warrant, so far as it is based on the proceedings taken 
as regards this charge, is invalid. It becomes un- 
necessary therefore to consider the other legal points 
raised in Kiepert’s case. 

I pass now to Von Dippe’s case. I am quite unable 
to hold, as we have been invited to do, that a primd 
facie case has not here been made out. On the 
contrary, I am clearly of opinion that a primd facie 
case is shown on the evidence as it stands. 

I have come to this conclusion independently of 
the evidence of the Police official. Von Manteuffel, 
though I must not be understood to hold that witness’ 
evidence was, as has been contended, inadmissible. 
Where evidence is taken in this country, the evidence 
receivable must be governed by the rules of proce- 
dure here in force. It has, however, been argued that 
where evidence has been received from abroad, its 
admissibility depends on the law under which it has 
been taken, and that though the English cases do not 
deal specifically with hearsay evidence, yet the 
language of the judgments is sufficiently comprehen- 
sive to warrant the statement that^ evidence taken 
abroad, whatever be its nature, and however it may 
have been taken, must be admitted : and that such a 
rule is necessary to give effect to the Treaty obligations, 
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though the weight to be attached to the evidence 
is naturally a matter for the consideration of the 
investigating Court: see Piggott on Extradition, 153 
lol, 9/, 98 and cases there cited. The matter is one 
which may on a future occasion require consideration, 
but though disposed to assent to the argument of the 
Advocate-treneral, I desire to reserve a final decision 
on the point, as such a decision is not necessary for 
this judgment, 

It was also objected that the enquiry could not 
legally proceed in the absence of the original bill, 
which the af)plicant is alleged to have obtained by 
cheating, and that the copy filed was inadmissible in 
evidence. The original was shown to the witnesses, 
Von Lipioe and Witkopf, at the enquiry in the German 
Court, where it now is. A copy has been sent out 
with the depositions. I have held that the records of 
the German Court are admissible. The copy of the 
bill is evidence as part of that record. At first sight 
this matter appears to be one which involves a 
decision on the point which I have just reserved. But 
a closer analysis reveals a difference between the two 
cases. In the case of hearsay the evidence as 
originally taken is opposed to English La'w, whereas 
in the present matter the evidence was originally 
taken in conformity with English rules, the original 
having been produced when the witnesses spoke to it. 
Apart from any rule of evidence proper, there may 
be cases where the production of the original may be 
necessary for the purpose of the enquiry in this 
country, as when it is required in order tha witnesses 
called at the enquiry may speak to it. It is unnecessary 
to discuss this question as it does not arise before us. 

I now pass to a consideration of the other points 
taken in Von Dippers case necessitated by the last 
finding. 
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It is, firstly, said that the warrants of arrest of 
R^.f the 24th April 1911 and 8th May 1911 were had. 
Stallmann, Apparently under section 4 (i) of the Indian Extradi- 
tion Act, 1903, the fugitive must he within the local 
WooDBOFFE liinits of the Magistrate’s jurisdiction before he can 
issue his warrant. On the 24th April the petitioner 
appears to have been outside the jurisdiction, that is 
on the date of the issue of the warrant. 

It has been contended that under section 54 (7) of 
the Criminal Procedure Code, a Police officer may 
arrest without warrant. But even assuming for the 
sake of argument that he could not, and that the 
warrant was not a good one, any irregularity in the 
original, arrest is immaterial, provided that the subse- 
quent proceedings have been right : B. v. Weil (1) 
where the fugitive was arrested without a w'arrant, 
and even without any requisition from the Foreign 
State. 

The substantial question is not how the accused 
was brought before the Court, but whether the Court 
which enquired into his case had jurisdiction to do 
so. I hold that this objection fails. 

Secondly, it is said that the warrant of arrest of 
the 8th May issued under section 3 of the Extradition 
Act was issued without jurisdiction. If it was, the 
same ruling applies. But the Magistrate had in fact 
jurisdiction for reasons which I will state in connec- 
tion with the next objection. 

Thirdly, it is argued that the Magistrate who made 
the enquiry and arrest under section 3 was without 
jurisdiction, as that section does not, it is contended, 
empower the Government to order a Magistrate to 
enquire and arrest where the fugitive is a person not 
within the local limits of his jurisdiction. In the 

(1) (1882) 9 Q. B. D. 701 ; 15 Cos. C. C. 189. 
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present case the petitioner was at, and w^as arrested I9ii 
at, Calcutta bj’' the Magistrate of Alipore who was 
ordered to make the enquirj'-. I think, however, that Staluiank, 
this is an erroneous reading of that section. The ^111 
Government may is.sue its order to any Magistrate, Woodkoffe 
provided that he is one who has jurisdiction to 
enquire into the crime of the nature of that for wdiicli 
extradition is sought. It is a provision in favour 
of the fugitive ensuring to him a. right to such com- 
petency and efficiency in the Magistrate as a subject 
would have in the case of a crime committed in this 
country. If, therefore, by way of example, the offence 
for w'hich extradition w^ere sought was muixier, any 
Magistrate in India could be ordered to enquire 
into the matter, who had jurisdiction to try such an 
offence if committed in this corintry. The words in 
section 3 (i) “ if it had been an offence committed 
within the local limits of his jurisdiction,” w^hich 
have been relied on, are not in conflict with this con- 
clusion. They are necessary, because no Magistrate 

is empowered to try offences committed in this country 

without reference to the locality where the offence 
was committed. This objection fails, though I desire 
to express the opinion that it would have been better 
if the Chief Presidency Magistrate had been directed 
to enquire. In that case there could have been no . 
opportunity for the contention which has been raised 
before us that Alipore was selected as the venue to 
oust this Court’s jurisdiction under section 491 of the 
code. It is also advisable that one pai-ticular Magis- 
trate may, as in England, be directed to enquire into 
these matters, so that there may be an opportunity of 
gaining experience therein. 

Fourthly, it is argued that the enquiry of the 
Magistrate under section 3 was without jurisdiction 
on the following grounds :— As the requisition was 
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^ made to the Government of India, it was necessary 
Ecdolf that the latter Government should issue the order 
section 3. The order to enquire dated the 8th 
^ May 1911 was signed by Mr. Chapman, the Judicial 
vooDEOFFB Secretary to the Government of Bengal. A doubt 
having arisen as to whether this order of the 8th May 
was an order of the Government of India, a further 
order was issued on the 10th May by the Secretary to 
the Government of India. It is objected that theRrst 
order was bad, as it was given (as alleged) by the’ 
Government of Bengal, and that the second order was 
also bad, becaiise it is not one under section 3 (2), but 
merely purports to ratify arrd confirm a previous 
invalid order, which cannot be done. The argument 
would have been avoided, if the Government of India 
had, as I think it should have done, issired its order 
direct in the first instance. As matters stand, we 
have to determine whether the first order was that 
of the Government of India or Bengal, arrd , secorrdly, 
if it was by the latter Government, whether the second 
order has a force independent of the ratification 
which it purports to effect. It is clear that if the first 
order was by the Government of Bengal, it was invalid 
and could not be ratified by the subsequent order. 
There is, however, evidence that Mr. Chapman in 

making the first order was acting under instructions 

from the Government of India, and the order of the 
10th May states that fact. No doubt the order purports 
to ratify and confirm the earlier one, and it may be 
said that if the previous act was that of the Govern- 
ment of India, there was no need for ratification, 
whilst if it was by the Government of Bengal, it 
could not as an invalid order be ratified at all. It is, 
however, replied that these words are used in an 
evidentiary way only, and are only another form of 
stating that it was the Government of India which 
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liad issued the previous order. Assuming that that 
was so, another objection arises. It is admitted that 
the Government of India did not appoint the Magis- 
trate personally, but ' left it to the selection of the 
Government of Bengal which then acting for the 
Government of India appointed the Magistrate. It 
may be a question whether the Government can dele- 
gate its powers, and whether this did not amount to a 
delegation. But even assuming for argument, though 
not deciding in favour of the applicant, that the first 
order was a bad one on any or all of the grounds stated, 
and that it could not be confirmed, we find at the con- 
clusion of the order of the 10th May the words “ and 
direct you in pursuance thereof and of the statutory 
provisions in that behalf to enquire into the said case.” 
The words “ in pursuance thereof ” which refer to the 
previous order do not here assist. But if, as is contend- 
ed for the Crown, the subsequent words imply a present 
order to enquire independent of what had been pre- 
viously done, then all the objections of the petitioner 
are met. It is quite clear that the Government on the 
loth May intended to give the order, and I think the 
reasonable meaning of the document then given is 
“ We gave you an order on the 8th through the Gov- 
ernment of Bengal, but as a question has arisen as to 
the Government by which it was given, we state that 
it was given by ourselves, but, in any event and to 
cure all defects, we now direct you to proceed.” I am 
of opinion, therefore, that the Government did give 
valid effect to its intention, and that the Magistrate 
had jurisdiction to enquire. 

Fifthly, it is contended that -the District Magis- 
trate could not transfer the proceedings before 
Mr. Haidar to his own file. The “case” which wa.s 
then transferred was not the matter which was later 
the subject of enquiry under section 3, hut the 
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application of Stallman for the return of his property. 

Rudolf Such a transfer was permissible under section 528 of 
Stalemank, the .Criminal Procedure Code. 

.£W re. 

. Sixthly, it is argued that the Magistrate could not 

WOODKOFFE initiate fresh proceedings on the 20th May whilst 
proceedings under the order of the 8th May M^ere 
pending. Assuming for the sake of argument that the 
order of the 8th May was not a good order, then it is 
obvious that there were no proceedings validly 
pending. But if there were, there appears to be no 
substance in the objection. There is no reason shown 
why fresh proceedings could not be taken, nor why 
if one proceeding is abandoned another should not be 
started . 

I now come to the matters in respect of which the 
petitioner alleges that he has been prejudiced He 
firstly complains of the vagueness of ' the charges 
made against him, which did not (he says) furnish 
particulars reasonably suflacient to give him notice of- 
the offence with which he was charged, and their 
alteration from time to time; and, nextly, he com- 
plains that he has been prejudiced by the aetion of the 
District Magistrate in hurrying through his enquiry 
and refusing to grant him any time for the production 
of evidence in defence. 


I will deal with the second of these matters first 
as a decision on this point renders unnece.ssarv a deci- 
sion of the first. " 


The facts are shortly these. On the 26th April the 
arrest was eflected and on tire 2nd May the extradition 
were arrived. On the 20th May the enquiry was 
held and on the 24tli it was concluded. On that dav 
the applicant put in a petition asking tor a tortnight-'s 
adjournment to consider his position, and stating that 
documents which he had sent tor on the 27th April 
and which he might desire to put in evidence, had 
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not arrived. Tlie Crown unfortunately, I tiiink 
objected to tlie adjournment. It, however, requested 
that the accused might be called on to state what the 

nature of his defejice and evidence was, the contention 
being that the application was Jieither useful nor 
The Advocate-General further contended 
that the allegation that extradition had been sought 
for the “ political reasons ” alleged by the applicant 
was, even if it was established, irrelevant and that 
this was a matter for the Magistrate to determine. 
The opposite party objected to the Advocate-Generars 
suggestion and refused to make any statement. The 
Court did not on that enquire into or determine upon 

these matters, but passed an order in the following 
terms : — 

The Counsel for tl.e accused applies for an adiourmnent on the 
ground that telegrams have Jjfien sent to foiglaTidAoh 'certain evidence and 
tins evidence cannot be expected before the mail after next. This enquiry 
IS being conducted as nearly as possible in tlie manner laid down iii 
Chapter XVIII of the Criminal Procednre Code. Section 208, Ci-iminal 
Procedure Code, requires me to take all the evidence that may be jirodueed 

m support of the accused. But I am not hound to adjourn the hearing on 
the ground that evidence may be forthcoming on the next date fixed. If 
evidence is forthcoming, I can subsequently record it under section 212 of 
the Criminal Procedure Code. I therefore decline to adjourn the case ” 

As regards the last portion of the order, I mav 
f rst observe that the Magistrate by sending up hfs 
report to Government on the 29th May became functus 
officio and rendered himself incapable of doing that 
which he said be would do if evidence were subse- 
quently produced. 

This order, it will be seen, does not proceed on 
the ground that the evidence sought was useless or 
that the application was made only with the object 
of delay. The ground upon w^hicli it proceeds, though 
not expressly stated, appears to be that urged before 
us on behalf of the Crown on this application. Here 
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^ it, has been contended that the only obligation on a 
Rudolf Magistrate under section 3 (5) of the Indian Extradi- 
rj^xLMANN, -g evidence as may be produced 

Woo^FFF criminal, provided that such evidence 

j IS presently available and tendered at the close of the 
evidence given in support of the requisition. There 
IS, it is said, no obligation to grant an adjournment 
under any circumstances whatever, the matter being 
merely one of grace. I cannot assent to this proposi- 
tioii. The Legislature intended that the fugitive 
criminal should be given an opportunity of defence. 
It cannot have been intended that he should be called 
upon to do that which might be idiysically impossi- 
ble. In the present case, if the accused has a defence 
it could not reasonably be expected, under the circum- 
stances of this case, that he should have produced it 
before the 24th May, three weeks only having elapsed 

from the date of the arrival of the extradition papers 

and the close of the enquiry in the case. In the other 
case the interval was still shorter, less than ten days ' 
having elapsed between the arrest and the conclusion 
of the enquiry, when on a petition for adjournment 
stating that the applicant wished to show that he had 
not cheated, the Magistrate without assigning any 
reason passed the order— “ objection disallowed and 
time refused. Doubtless, as the Advocate-General 
has represented, expedition is desirable, but this must 

not be sought at the cost of dei>riving the accused of 
any opportunity to present his defence. It may be 
that, as the Advocate-General argues, he has none, 
and that the applications were made for the purpose of 
delay. If the Magistrate had reason to suspect this, it 
was open to him to question the applicant. The latter 
might have, if he liked, stood on his light not to 
answer. But if he did so, the Court might have drawn 
such inferences as the refusal to reply and the 
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circumstances of the case suggested. It did not do so, 
and we cannot speculate as to the existence of reasons 
for the Magistrate’s order beyond those which appear 
on the order sheet ; nor are we ourselves in a position 
to say on the materials before us that the application 
for adjournment was in fact for purposes of delay, 
when no steps were taken to enquire into the point ; 
nor are we called upon in the absence of materials to 
speculate as to whether there is or can be any defence. 
I must hold that the applicant was not given an 
opportunity of defence which the Act provides for 
him. 

The next question is as to the effect of this. If the 
matter were one of irregularity only, probably it 
would not be a ground for interference. But in the 
circumstances of the present case it went I think to 
the jurisdiction of the Magistrate. The Government 
may issue a warrant upon receipt of the Magistrate’s 
report and written statement, if any. That report 
can only be made after an enquiry held in conformity 
with the provisions of the Act. The Act requires that 
during sucli enquiry evidence which may be produced 
on. behalf of the fugitive criminal shall be received. 
This, as I have held, involves that a reasonable oppor- 
tunity should be given in the judicial discretion of 
the Magistrate. In the present case the Magistrate 
refused such an opportunity for reasons which I hold 
aic untenable. The result, thei’efore, is that the en- 
quiry was not according to law and the issue of the 
warrant upon such an enquiry was itself invalid. 
This conclusion is to be regretted, for, if instead of an 
undue haste, which defeats itself, an opportunity for 
defence had been given, that defence wmuld either 
have been substantiated, or it would have failed, and 
in either case the waste of time involved in the pro- 
ceedings would have beep evaded, I must, therefore^ 
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^ hold that the extradition warrant is invalid as regards 

s™., fZcf .,T’ "* “ 

In re. lud as regards Von Dippe’s case, because, 

w.;;;;,,. *'’‘<1“'“ «* »■> tl,e applicant 

J was given no opportunity of defence. I hold that the 
awhcant has been illegally detalnetl therennder and 

direct that he be set at liberty. 

We have beeii asked to pass orders with respect to 
his property detained by Government, but this is not 
a matter with which we can deal in these proceedings 
which are solely concerned witli tlie liberty of the 
person of the applicant. ' 


.UiXU 


1 . ^ c-uiisiueratio 

tah been gmutcd npou the application of one Bndol 
Stallniaiin against whom a warrant for surrendei- ha 
been issued by the Government of India under sub 

190.1 His contention is that his detention is illeouj 
as the provisions of the Indian Extradition Act hav. 
not been strictly followed, and that he is consequentb 
enti led to be set at liberty. In answer to tlie rule I 
has been argued on behalf of the Crown that this Cour 
has no .lurisdiction to give any directions in. tin 
niatter, ami that the production of the warrant issued 
by the_ Government of India is conclusive proof that 
the petitioner is now in lawful ciistodv. The question 
of jurisdiction thus raised is of fundamental import- 
ance and requires careful examination at the outset 
On behalf of the petitioner, it has been argued’ in 
the a ternative,^nsi' that this Court is entitJed to issue 
a writ ot habeas corpus and to determine thereon tim 
legality of the detention of the petitioner • and 
that the Court is entitled, under clause (ft) of sub-secS 
(i) af section 491 of the Criminal Procedure Code 1898 
to give directions in the nature of Mbeas corpus, and 
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for that purpose to determlue whether the petitioner 
is now in legal custody. On behalf of the Crown, 
the leai'ned Advocate- General has suggested that it is 
not competent to this Court to issue a writ of habeas 
and that the provisions of section 491 of the 
Criminal Procedure Code are so manifestly incon- 
sistent with those of the Indiaji Extradition Act, that 
they can have no application when a warrant has 
been issued by the Government of India under sec- 
tion 3 (5) of the Indian Extradition Act. It is not 
necessary for our present purpose to consider whether 
a writ of habeas corpus can be issued by this Court, 
or whether the powders of the Court in this matter can 
be taken away by the Indian Legislature. If the ques- 
tion arose for consideration, we should have to 
examine the i)rincip]es recognised in the cases of 
Jn the matter of Ameer Khan (V), Queen v. Amir 
Khan (2), In re Maharanee of Lahore vmCi Suren- 
dranath Banerjee v. Chief justice and Judges of the 
High Court of Bengal {A). It is sufficient for our 
present purpose to hold that section 491 of the Crimi- 
nal Procedure Code is applicable to this matter. 
It is not disputed that section 491, by the verv 
generality of its language, is applicable to cases 
under the Indian Extradition Act. It entitles this 
Court, whenever it thinks fit, to direct that a preson 
illegally or improperly detained in public or private 
custody within the limits of its Ordinary Original 
Civil Jurisdiction be set at liberty. The only re- 
striction imposed upon the exercise of this power is 
that embodied in sub-section (5), which lays down 
that nothing in the section applies to persons detained 
under the Bengal State Pri.soners Regxdation, 1818, 

(1) (1870) t) B. L. R. 392 ; (.3) (1848) Taylor 428. 

fi B. L. R. 459 (App.). (4) (188.3) I. L. R. 10 Gale. 109; 

(2) (1871) 9 B. L. R. 36. L. R, 10 I. A. 171. 
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• 

find four other Regulations and Acts relating to State 
Rudolf prisoners. This materially strengthens the position 
section 491 was not intended to be excluded in 
— - its application when a warrant has been issued uiideu’ 

Mooy.BJEE S(8) of the Indian Extradition Act. The 

burden, therefore, lies very heavily upon those who, 
in the words of Sir Joseidi Napier in Levinger v. 
Reg. (1), assert that a right of so much importance to 
the criminal, given by the Common Law, has been 
taken away by implication, unless such implication 
is absolutely necessary for the interpretation of the 
Statute. The learned Advocate-General has under- 
taken to discharge that burden by an examination of 
tlie provisions of section 3 of the Ijidian Extradition 
Act, and a comparison thereof with the provisions 
of section 3 and section 11 of the English Extradition 
Act, 1870. In my opinion, the attempt has wholly 
failed. It has not been disputed that section 3 and 
section 11 of the English Statute recognise the right 
of a fugitive criminal to have a writ of habeas 
corpus issued to test the legality of his detention. 
It has not been disputed also that the right is not 
created by the Statute, but exists under the Common 
Law : Croivleifs Case (2), Ex parte Besset (3), and In re 
Silettti^). Ihe learned Advocate-General, however, 
has contented that although the order in Council 
made on the 7th March, 1904, makes the second chap- 
ter of the Indian Extradition Act take effect as if it 
were part of the English Statute, and although section 
6 of the Indian Extradition Act attributes special 
meanings to the expressions “Police Magistrate” 
and “ Secretary of State ” in section 3 of the English 
Extradition Act, yet the effect is not to make the writ 
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of habeas corpus applicable to cases of proceedings 
under the Extraditiorn Act in tbis country, because a 
special, procedxire is prescribed by tbe Indian Extradi- 
tion Act, radically inconsistent with the issue of a 
writ of habeas corpus or of directions of the nature of 
a habeas corpus under section 491 of the Criminal 
Procedure Code. The Advocate-General has minutely 
examined and contrasted the ixrocedure on a requisi- 
tion of surrender under the Indian Act and the Eng- 
lish Statute respectively, and he has drawn special 
attention to divergences uq)on two important points, 
namely, first, that whereas under the English Statute 
a fugitive criminal may be discharged by the Police 
Magistrate for want of evidence, under the Indian 
Act the matter rests exclusively with the Government, 
and, secondly, that whereas the English Statute ex- 
pressly recognises the applicability of a writ of habeas 
to proceedings for extradition, the Indian Act 
not only makes no mention of any similar provision 
but allows a reference to the High Court at the discre- 
tion of the Government where the written statement 
of the person sought to be extradited or the report of 
the Magistrate raises an important question of law. 
The Aclvocate-General has invited us to hold that the 
reference to the High Court was intended by the 
Legislature to take the place of an application for a 
writ of habeas corpus by the alleged fugitive criminal 
under the English law. I am unable, after anxious 
consideration of the matter, to accept the contention 
as well founded. In my opinion, the reference to the 
High Court can in no sense be treated as a substitute 
for the writ of habeas corpus. The aggrieved party 
can have recourse to the latter remedy at his choice, 
whereas the former is entirely at the discretion of the 
Government. The Advocate-General strenuously 
contended that the sole remedy of the alleged fugitive 
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criminal is a representation of Ills case to the Magis- 
jui'Wiotio,, perhaps, he is driven to 
Tnre. 0 i^stion, tollowed by a representation to the Oovern- 
Mo™ee Pi'oceedings he challenges. 

J- ’ ' . ^ ^ section d of the Indian Extradition 

Actis.in my opinion, intended to serve an entirely 

different purpose ; it enables the Government to secni-e 
the assistance of the High Court, should an important 
question of law arise upon the report of the Mao-is- 
Hate or the written statement of the fugitive criiniLl, 
ut It does not take away from the criminal the benefit 
of the provisions of section 491 of the Criminal Pro- 
cedure Code. I am not unmindful of the observations 
0 us ourt in Hudolf Stallniann v. Emperor (1) 
w ich may seem to mitigate against the view I 
take; the question which now arises, however, did 
not arise at that stage, and the view may well be 
mauitained that although it is not open to this Court 
to interfere with the proceedings before the Magis- 

limv T occasion 

m/ f fi our powers under section 

■ . 1 of the Criminal Procedure Code, after the enquiry 
has closed It has been argued; however, by the 
learned Advocate-General that as in the case before 
us a warrant has already been issued by the Govern- 
ment of India under sub-section (5) of section 3 of 
the Indian Extradition Act, the authority of this 
Court, assuming it to have existed at any stage, to 

the nature of a haleas corpus has finally and coin- 
p etely terminated. The Advocate-Generk has con- 
tended in substance that as international extradition 
IS the surrender by one nation to another, for trial 
or imiushment, of a person accused or convicted of 
an offence within the Jurisdiction of the latter, as soon 
(1) (1911) I. L. R. 38 Ciilc. 547. 
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as a warrant for surrender has been issued, it becomes 
an act of Government performed by the executive 
authority, the legality of which cannot be questioned 
in a Municipal Court. I am wholly unable to accept 
this position as well founded. The Government 
of India, when it issues a warrant for strrrender 
under sub-.section (SJ of section 3 of the Indian Extra- 
dition Act, does so in exercise of a statutory 
authority . Such power can be exercised validly, only 
after' strict coinj)liance with the neces.sary preliminar’y 
provisions formulated by the Legislature in this very 
Act. Conseque utly, if the irro visions of the Act have 
been contravened, the action of the Governinent 
may be successfully challenged, even though the 
warrant for surrender has been already issued. A 
similar question has been raised on more than one 
occasion in the Courts of the United States, and it has 
been uniformly ruled that the legality of the detention 
of a fugitive criminal may be examined on habeas 
corpus ultQX the issue of a warrant for his surrender 
by the President as the head of the Executive : Ex 
parte Kaina (1), In re Macclomiell (2), In re Sheasle 
(3), In re Eerres (4) : see also the observations of 
Lord Watson in Sprigg v. Sigcau (5), which cannot 
be taken to have been affected by the decision of the 
Court of Appeal in Bex v. Crewe (Earl) (6). To put 
the matter briefly, although the surrender of the 
fugitive criminal is an executive function, the mere 
issue of the warrant of surrender does not deprive 
the Court of its jurisdiction to examine on habeas 
corpus the legality of the detention and to determine 
the propriety of the statutory acts upon the perform- 
ance of which the validity of the warrant depends; 

(1) (1853) 3 Blatohford 1 ; 14 Fed. Gas. 7697. (4) (1887) 33Fed. Rep. 165. 

(2) (1873) 11 Blatohford 170; 16 Fed.Caa. 8772. (5) [1897] A. C. 238. 

(3) (1845) 1 W. & M. 06 ; 21 Fed. Gas. 12734. (6) [1910] 2 K. B. 576. 
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I am, therefore, of opinion that this Court has juris- 
diction under section 491 of the Criminal Procedure 
Code to give a direction of the nature of habeas corpus 
and to examine whether the person detained in public 
custody under the Indian Extradition Act is legally 
detained ; and I further hold that our jurisdiction in 
this matter has not been taken away, merely because 
the Government of India have already issued a warrant 
for surrender under sub-section (8) of section 3 of the 
Indian Extradition Act, 1903. 

The next question, which calls for decision, relates 
to the manner and extent of the exercise of our juris- 
diction. It is well settled in England that the Court 
hearing the application for a writ of habeas corpus 
is not a Court of ai)]3eal from the Magistrate on ques- 
tions of fact ; but has only to see that he had such 
evidence before him as gave him authority and juris- 



diction to commit. The Court will not review the 
decision of the Magistrate, if there was any evidence 
before him to justify commitment ; the sufiBciency of 
such evidence is a question entirely for the Magis- 
trate : Tn re Arton (1), Bx parte Huguet (2), In re 
Counhage (3), B. v. Maurer (4), In re Meunier (5), 
In re Siletti (6) ; but when there was no evidence 
before the Magistrate, the Court will interfere : B. v. 
Maurer (4). The question has been muclr debated 
in the Courts of the United States, and although there 
are isolated decisions to the contrary (Moore on Extra- 
dition, Vol. I, sections 354-55), the rule is now firmly 
settled that a writ of h/xbeas corpus cannot perform 
the office of a widt of error ; if the committing Magis- 
trate in extradition proceedings has jurisdiction of the 
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subject matter and of the accused, if the offence charged 
is within the terms of the Treaty, and if further the 
Magistrate has before him competent legal evidence on 
wdiich to exercise his judgment, such decision cannot 
be reviewed on habeas corpiis: Terlinden v. Ames (1), 
PettiboneY. Nichols (2), BrjjantY. United States Qi), 
Ornelas v. Keys (4), Oteisa v. J'acobus(5), Benson v. 
MacMahon (6), Moore on International Law, Vol. IV, 
page 394, where it is pointed out that the view adopted 
by the Supreme Court of the United States accords 
wdtli chat adopted by the Judicial Committee in 
United States of America v. Gaijnor (7). These prin- 
ciples must be borne in mind when we examine the 
grounds upon which the legality of the extradition 
proceedings is challenged on behalf of the petitioner. 

The grounds which have been assigned by the 
learned counsel for the petitioner in support of his 
contention that the extradition i^roceedings were 
illegal and the warrant of surrender issued bj^ the 
Government of India was invalidated, may be classi- 
fied trnder three heads, namely, objections to the 
legality of the initial arrest of the petitioner and of 
the proceedings under section 4 of the Indian Extra- 
dition Act ; secondly, objections to the institution of 
the proceedings under section 3 ; and, thirdly, objec- 
tions to the mode of enquiry by the Magistrate under 
section 3. It will be convenient to consider the 
objections under the three heads just specified, though 
they were not placed before the Court in their logical 
or chronological sequence. 

In so far as objections of the first class are con- 
cerned, two grounds have been pressed by the learned 

(1) (1902) 184 U. S. 270. (4) (1895) 161 U. S. 502. 

(2) (1906) 203 U. S. 192. (5) (1889) 136 U. S. 330. 

(3) (1898) 167 U. a 104. (6) (1887) 127 U. S. 457. 

(7) [1905] A. 0. 128. 
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counsel for the petitioners. It has been argnecl, 
^ Rudolf Li the first i)lace, that the arrest of the petitioner on 

■'^^as on the S.S, 

Caspian in the river Hooghly was illegal. It has 

j been contended, in the second place, that the proceed- 
ings, which were instituted before Mr. Haidar, Deputy 
Magistrate at Alipore, were without jurisdiction, and 
the subsequent transfer thereof to the Court of the 
District Magistrate, Mr. Swan, on the 2nd May 1911, 
was equally without jurisdiction. 

In so far as the first ground is concerned, I am 
inclined to accept the contention of the petitioner as 
well founded. Section 4, sub-section (?) of the Indian 
Extradition Act. provides that where it appears to any 
Magistrate of the first class or any Magistrate .speci- 
ally empowered by the Local Government in this 
behalf, that a person within the local limits of his 
jurLsdiction is a fugitive criminal of a Foreign State, 
he may, if he thinks fit, issue a warrant for the arrest 
of such person. The plain meaning of the section is 
that the warrant may be issued when the person to be 
arrested is within the local limits of the jurisdiction 
of the Magistrate. It is not disputed that when 
Mr. Haidar issued the warrant on the 24th April 1911, 
the petitioner was not within the jurisdiction, and 
was, as a matter of fact, on boai’d the shij) in the 
of Bengal. The issue of the warrant, therefore, was 
in its inception without jurisdiction. In this view, it 
becomes unnecessary to consider whether the part of 
the river Hooghly, where the petitioner was arrested 
on the 26th April, was within the jurisdiction of 
Mr. Haidar, Deputy Magistrate at Alipore, or of the 
Chief Presidency Magistrate at Calcutta. 


There is no substance in the second objection that 
the transfer of the proceeding initiated in the Court of 
Mr. Haidar to the Court of Mr. Swan was without 
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legal aufclioiity. It is obvious that all that was i)eiid- 
iiig before Mr. Haidar at the time was an application 
by the petitioner for return of the property which 
had been found on his persoji at the time of hi.s 
» arrest and had passed into the custody of the Police 

authorities. There can be no question, I think, that 
the proceeding before Mr. Haidar in this respect 
could be withdrawn by the District Magistrate under 
section 528 of the Criminal Procedure Code. In fact, 
section 4 of the Indian Extradition Act merely pro- 
vides a preliminary i)rocednre for the arrest of a 
fugitive criminal, and his release on bail or detention 
for not more than two months, pending tlie institutioj:i 
of proceedings under section 3, sub-section (1). When, 
therefore, an arrest has been effected under section 4, 
the purpose of that section has been practically served, 
^ The substance of the objections of the petitioner 

under the first class consequently reduces to this, that 
his arrest was in its inception unlawful, and I shall 
assume that the arrest was unlawful notwithstanding 
the provisions of section 54, sub-section (i), clause {7) 
of the Criminal Procedure Code, read with section 23 
of the Indian Extradition Act. The question arises, 
whether the illegality of the initial arrest vitiates the 
extradition proceedings. In my opinion, the question 
must be answered in the negative. It is sufficient to 
refer to the case of J?. v. Weil (1), where it was ruled 
that irregulari ty in the original arrest is immaterial 
when the .subsequent proceedings for extradition have 
;i been right. The essence of the matter is that what 

determines the validity of the warrant for surrender 
under section 3 (8) is not the legality of the initial 
arrest, but compliance with the procedure prescribed 
’ ( for the initiation and conduct of the enquiry under 
section 3. The jurisdiction of a competent Magistrate 
tl) (1882) 9 Q. B. D. 701 ; 15 Gox. 0. C. 189. 
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to hold an enquiry under section 3, sub-section (5), is 
Rudolf not affected by reason of the previous illegal arrest of 
the fugitive criminal. Section 3, sub-section (-Sj, jjro- 
. — ■ vides that when such criminal, that is, the fo^itive 

Mookeejee foj,. -v^diose surrender a requisition has been 

made by a Foreign State, appears or is brought before 
the Magistrate sj)ecially empowered by the Govern- 
ment to enquire into the crime, the Magistrate shall 
enquire into the case. The Magistrate can exercise 
his jurisdiction if the criminal ai^pears or is brought 
before him; it is immaterial, for the validity of the 
enquiry, whether he appears voluntarily or has been 
previously arrested without authority. An analogy 
in support of this view is furnished by the elementary 
principle that a Court, having before it a person 
charged with a crime whom it is competent to try, 
is not deprived of jurisdiction by the fact that he has 
been forcibly and unlawfully brought from foreign 
jurisdiction. This principle was affirmed in the case 
of Emperor v. Vinayak Savarkar (1) and had been 
previously recognised in a variety of cases of the 
highest authority : Beg v. Lopez (2), Ex parte Scott (3), 
Mahon v. Justice (4), Ker v. Illinois (5) and Reg. 
V. Walton (6). I hold, therefore, that, even if it be 
assumed that the petitioner was illegally arrested, that 
circumstance did not invalidate the enquiry under 



section 3, sub-section (5) of the Indian Extradition 
Act ; that he was in Court was suflBcient to entitle the 
Magistrate to hold the enquiry, no matter how he had 
been brought before the Magistrate. The grounds 
included in the first class of objections, consequently, 
cannot be sustained. 

(1) (1910) 13 Bom. L. R. 296. (4) (1887) 127 U. S. 700. 

(2) (1858) Dears. & B. 525, .538. (5) (1886) 119 U. S. 436. 

(3) (1829) 9 B. & C. 446. (6) (1905) 10 Cana. Gr. Gas. 269. 
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The grounds comprised in the second class, that 
is, those that relate to the institution of proceedings 
under section 3, are four in number, namely, that 
proceedings under section 3 could not be instituted 
before the proceedings under section 4 had been 
terminated; secondly, that the District Magistrate 
could not be authorized to hold an enquiry under 
section 3, because the petitioner, at the time the 
authority was conferred upon him, lived beyond the 
limits of his territorial jurisdiction ; thirdly, that the 
District Magistrate could not be authorized to conduct 
an enquiry under section 3, because the only Magistrate 
who could be authorized was the Magistrate who had 
taken action under section!; fourthly, that the 
District Magistrate could be duly authorised only by 
the Government of India whereas he acted under 
the direction of the Local Government. 

The first branch of this contention is obviotisly 
unsubstantial. Section 4, as I have already explained, 
does not contemplate any enquiry; it provides, if I 
may use the expression, for ad interim arrest of the 
alleged fugitive criminal so as to render effective the 
proceedings under section 3 when they are subse- 
quently instituted. An arrest under section 4 may be 
eilected before the receipt of the requisition from the 
Foreign Government mentioned in section 3 ; otherwise 
the criminal might escape if the receipt of the 
requisition in the usual diiilomatic way had to be 
awaited in every case : cf. Attorney-General v. 
Fedorenko (1). The two sections do not overlap, and 
as soon as an arrest has been effected under section 4, 
and the question of bail or detention has been deter- 
mined, its operation is, for all practical purposes, 
exhausted. There is no conceivable reason why 
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1911 thereafter a proceeding under section 3 should not be 
r™ instituted. 

Stallmann, In so far as the second branch of the contention 
^221 is concerned, it has been argued that the District 
Mookehjke Magistrate could not be autborised to conduct an 
enquiry under section 3, because at the time such 
authority was conferred upon him, the petitioner 
lived in Calcutta beyond the limits of his territorial 
jurisdiction. This contention, in my opinion, cannot 
be supported. There is a clear difference in this 
re.spect between section 3 and section 4. The latter 
section authorises that Magistrate alone to issue a 
warrant for the arrest of the fugitive within whose 
jurisdiction he may be found. The former section, on 
the other hand, authorises the (Tovernment to issue 
an order for enquiry to any Magistrate who would 
have had jurisdiction to enqiiire into the crime if it 
had been an offence committed within the local limits 
of his jurisdiction. The plain meaning of the section 
is that the enquiry may be entrusted to any Magistrate 
subject to the qualification that he would have been 
competent to enquire into the crime if it had been 
an offence committed within the limits of his terri- 
torial jurnsdicrion. The essence of the matter, there- 
fore, IS that it is the nature of the crime which 
determines the status of the Magistrate to be selected ; 
in other words the Legislature had in section 3 in 
view, not the place where the fugitive criminal might 
be found, but the nature of the crime he is alleged to 
have committed, and the experience and qualification 
of the Magistrate who is to hold an enquiry into the 

matter. From this point of view, the District Magis- 

la e was not disqualified merely because the peti- 
tioner resided beyond the limits of his lurisdictiou . 

It IS not disputed that if the alleged offence had been 

committed within the local limits of the jurisdiction 
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of the District Magistrate, he would have been compe- 
tent to enquire into it; he was consequently qualified 
under sub-section ( 1 ) of section 3 to enquire into the 
case. 

The third branch of the cojitention is, in my 
opinion, equally unsustainable. It is suggested that 
if sections 3 and 4 are read together, the inference 
follows that the only Magisti-ate who can be directed 
to enquire into the crime under section 3 ( 1 ) is the 
Magistrate who has previously issued a warrant for 
arrest under section 4 ( 1 ). There are two obvious 
a,nswers to this argument, namely, first, that no sxxch 
limitation, as is suggested, is justified by the language 
of section 3, sxxb-section (/), and, secondly, that action 
under section 4, sub-section (4), need not in eveiw 
extxadition case precede the institution of an enquii’y 
under section 3. 

The fourth branch of the contention raises the 
question, whether the Distinct Magistrate was directed 
to enquire iirto the case by the Government of India 
or by the Local Government. It is beyond con- 
troversy that under section 3, sub-section ( 1 ), the only 
Government competent to issue the order for enquiry 
is the Government to whom the Foreign State has 
made a requisition for the suiTender of the fugitive 
criminal. In this case, the requisition had been made 
to the Government of India, and that Govex’nment 
alone was competent to issue the order for enquiry to 
the Magistrate. This function must be performed 
strictly in accordance with the statute, and cannot be 
delegated. In the present case, I am of opinion that 
whatever might have been done by the Government 
at the initial stage, there was an oi'der by the Govern- 
ment of India on the 10th May 1911, in confoi’inity with 
section 3, sub-section (4). No doubt, the letter of that 
date is not veiy felicitously expressed, and it is 
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open to tLe legitimate comment that it speaks of 
ratification of a previous order apparently issued by 
the Local Government. But as my learned brother 
Woodrofie has fully explained, the letter in substance 
confers an authority upon the District Magistrate to 
enquire into the matter under section 3, sub-section (1). 
In that view, I entirely agree. Consequently, the 
objections comprised in the second class and relating 
to the institution of the proceedings under sections 
must be overruled as untenable. 

The grounds comprised in the third class, that is, 
those that relate to the enquiry under section 3, are 
three in number, namely, Jirsi, that the report of 
the Magistrate is based upon evidence not legally 
admissible ; secondly, that, upon the evidence, no pHmd 
facie case has been made out ; and, thirdly, that even 
if it be assumed that the evidence established a primd 
facie case, there has been no legal enquiry as contem- 
plated by section 3, because the iJetitioner was not 
allowed any opportunity to adduce evidence and 
rebut the case sought to be made against him. 

In so far as the first branch of these contentions 
is concerned, we must remember at the outset that 
the proceedings before the Magistrate cannot be ques- 
tioned if there was some legal evidence on which he 
might properly conclude that the accused had com- 
mitted an offence within the Treaty as charged : 
Ornelas v. Iteyz (1). In other words, as has been 
sometimes said, on a writ of habeas cnrmj.s. t,V.A incir. 
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objection is sucli that, if effect was given to it, I9li 
there would, be no evidence left upon which the 
order for extradition could be supported : Benson v. Stallmann, 
MacMalion (1). To put the matter briefly, mere 
irregularities in the proceedings before the Magistrate, Mookbmee 
which are unimportant in regard to the sufficiency 
of the proceedings, are not re viewable on habeas 
corpus : Stevens v. Fuller (2). To the same effect is 
the decision in FxYan Inthoudt (3), mentioned by 
Moore in his International Law, Vol. IV, page 396. 

In the case before us, we are obliged to examine 
the objections of the petitioner to the reception of 
evidence, because some of these objections, if allowed, 
would leave no residuum of evidence upon which the 
report of the Magistrate could be supported. The 
first reason assigned on behalf of the petitioner is‘ 
that the foreign depositions and papers have not been 
properly authenticated in accordance with the provi- 
sions of section 82 of the Indian Evidence Act. 

This objection is based on the assumption that the 
matter is governed by the rules laid down in the Indian 
Evidence Act. In support of this view, reliance has 
been placed upon section 3, sub-section (5) of the Indian 
Extradition Act. I am unable to hold that this conten- 
tion is well founded, because it is plain that the matter 
is governed by Article XI of the Extradition Treaty 
with Germany (14th May 1872), and section 15 of the 
English Extradition Act, 1870 (Order in Council, 
dated 10th August 1872). The provisions of the 
Indian Evidence Act, to which reference has been 
made, have no application, notwithstanding section 2 
and section 5 and the observation of the Judicial 
Committee in Bani LeJcr a? Kuar V. Mahpal Singh (4:) : 
they merely show that the Indian Evidence Act has 

(1) (1888) 127 TJ. S. 457. (3) Umeported. 

(2) (1889) 136 U. S, 478, (4) (1879) I. h. K, § Calc. 744 ; L. R. 7 LA. 63. 
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repealed all rules of evidence not contained in any 
Rudolf statute or regulation. Oonsequentlj^ tbe provisions of 
Sta^lmann, section 15 of the English Extradition Act, 1870, whicli 
fPPli^able to extradition proceedings in this 
j country, notv^itlistanding section 18, govern the present 
matter, and it is not disputed that the depositions and 
papers forwarded by the German Government have 
been authenticated in accordance with section 15 of 
the English Extradition Act, 1870: see Piggott on 
Extradition, page 96, and Queen v. Gans (1). The 
second ground assigned is that the original bill has 
not beeii forwarded, and that the copy attached to the 
record is not admissible. I am not prepared to 
accept this contention as substantial. The original of 
the bill was duly proved in the German Court, and it 
was made pait oi the deposition of the wdtness w^ho 
proved it. Section 15 of the English Extradition 
Act, 1870, IS, in my opinion, sufficiently compre- 
liensive to render the copy of the bill admissible in 
evidence. But I do not wish it to be understood that 
the accused can in no case insist upon the production 
of the original ; if the offence alleged is one for the 
investigation of wiiich the original has to be examin- 
ed, he may very well demand that the original should 
be produced so as to enable him to make a proper and 
adequate defence before the Magistrate. The case 
before us, however, is not of that description, and I 
cannot hold that there is any substance in the obiec- 
tion that the original bill has not been produced 
The third ground assigned is that part of the evidence 
IS hearsay, and is not admissible in this country 
The question raised is of considerable nicety aiffil 
reserve my opinion upon it, though I may add that 
in view of Article XI of the Treaty with Germany, 
which provides that the authorities of the State 
(1) (1882) 9 Q. B. D. 93. 
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applied to shall admit as entirely valid evidence the I9li 
sworn depositions or statements of witnesses taken in 
the other State, it is by no means easy to support the Stallmann, 
objection of the petitioner. The question is lucidly 
discussed by Sir Francis Piggott in his Treatise on Mookiejee 
E xtradition, page lo3, where the learned author assigns 
weighty reasons in support of the view that the 
evidence taken abroad, whatever may be its nature 
and however it may have been taken, must be 
admitted ; the Court in which extradition proceedings 
aie instituted acts only as auxiliary to the Court in 
wdiich the fugitive is ultimately to be tried after his 
surrender, and evidence which would be receivable 
there in proof of his guilt may be considered wdien the 
question of extradition is examined: Piggott, p. 100. 

The point, however, is immaterial for the imrpose of 
the present case, Ijecause even if the hearsay portion 
of the evidence is excluded, there is sufficient 
residuum left upon which the Magistrate could base 
his report. The fourth ground, which has been 
somewhat faintly suggested, is that the evidence in 
the German Court was taken in the absence of the 
accused. The decision In re Counhaye (1) shows 
however, that depositions which have not been taken 
in the presence of the accused may be admitted by the 
Magistrate. All the four grounds assigned in support 
of the contention that the report of the Magistrate is 
based upon evidence neither duly authenticated nor 
legally admissible entirely fail. 

The second branch of the contention of the peti- 
tioner is that the evidence does not disclose a primd 
facie case. I am not prepared to accept this conten- 
tion so far as the case of Von Dippe is concerned, 
though it may be coirceded that it is well founded in 
respect of the case of Kiepert. It is not necessary to 
(1) (1873) t. R. 8 Q. B. 410. 
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^ review the facts in detail ; it is sufficient to state that 

St!“hh T surrounding circuin- 

/«“ ’ shew that, so far as the former is concerned a 

We must remember in this 
j connection, as was observed in the case of Bteryiaman 
y. Peck (1), that where the committing Magistrate 
had before him evidence, even though it might be 
conflicting and far from convincing, of the commis- 
sion of the offence by the person whose extradition 
was demanded, the Court would not on haUas corpus 
review his determination on the facts; if the Court 
would not interfere in such a case, it would clearly 
also not interfere where, as here, there was no conflict 
01 doubt aboiiti the matter. 

_ The third branch of the contention of the petitioner 
IS that he had no opportunity afforded to him to 
adduce evidence in support of his defence. In my 
opinion, this contention is obviously well founded 
Section 3, sub-section (5) of the Indian Extradition 
Act, makes it the duty of the Magistrate to take such 

evidence as may be produced in support of the requi- 
sition, and on behalf of the fugitive criminal. This 

Z mZ- “^plication the position that 

he Magistrate must afford reasonable opportunity to 

he person arrested to produce his evidence. The 
learned Advocate- General has contended that the 
agis ra e is bound to take such evidence as the 
arrested person may have ready in Court, that it is 
ot the duty of the Magistrate to adjourn the hearing 

the Ma!^ y J"” evidence, and that if 

he Magistrate adjourns the hearing, he does' so only 

as a matter of grace. This contention is so manifestly 
tliat It should have been pressed on behalf of the 

Clown before the Magistrate, and should have found 

(1) (1887) 80 Fed. Rep. 883. 
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acceptance with that officer. In my opinion, a Magis- 
trate who conducts an enquiry under section 3, sub- 
section ( 3 ) of the Indian Extradition Act, is bound to 
afford reasonable opportunity to the person arrested 
to produce his evidence, and if he declines to do so, 
he fails to conduct the enquiry in the mode prescribed 
by the Legislature. A Magistrate who calls upon the 
arrested person to do what in the nature of things 
is impossible, cannot, by any stretch of language, be 
deemed to comply even nominally with the require- 
ments of the legislative provisions upon the subject. 
In the case before us, if we confine ourselves for the 
present to the enquiry on the requisition upon the 
basis of the complaint of Yon Dippe, we find that 
it was not till the 20th May 1911 that the 
Magistrate issued a warrant for the arrest of the 
petitioner under lawful authority conferred by the 
Government of India. On the 21th May, the peti- 
tioner asked for time to enable him to produce 
evidence ; the application was refused on the ground, 
substantially, that the Magistrate was under no 
obligation to grant an adjournment. The Advocate- 
General has asserted that as the petitioner had been 
first arrested on the 26th April, he had ample time 
to produce evidence, that his application for adjourn- 
ment was made with a view to gain time, and that 
it is inconceivable that any evidence might be 
produced which would be of any assistance to the 
petitioner. I am unable to accept this argument as 
well founded. It is clear from the record that it 
was not till the 16th May 1911 that the petitioner 
was supplied with definite information as to the time 
and place of the offence alleged to have been com- 
mitted by him. There is no foundation for the 
suggestion, therefore, that the petitioner had ample 
opportunity to produce evidence. But it is important 
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to observe tliat the Magistrate did. not refuse the 
application for adjournment, on the ground that it 
was not bond fide. The petitioner was not questioned 
on the subject, and no attempt was made to elicit 
information on the point, although the Advocate- 
Greneral has stated that he suggested to the Magistrate 
that the j)etitioner should be called upon to indicate 
the evidence he desired to produce. It may well 
be that if upon an application for adjournment to 
produce evidence the petitioner refuses to indicate 
that there is any evidence that exists or is accessible, 
or is likely to be obtained, the enquiring Court may, 
in the light of surrouiidijig circumstances, draw an 
inference against t]ie bond fides of the application; 
In re Farez (1). Here, however, the question does 
not arise. The Magistrate did not investigate the 
question of bond fides oi the application for adjourn- 
ment, and, on the other hand, based his refusal on an 
erroneous view of his duty in this respect ; this 
Court consequently cannot well be invited to assume 
that the application was not bond fide. I must, further, 
decline to accept the invitation of the Advocate- 
General to speculate whether any evidence could 
possibly be produced by the petitioner if his applica- 
tion had been granted. It is undeniable, in my 
opinion, that the course pursued by the Magistrate at 
the instance of the Crown made it impossible for the 
petitioner to give evidence in support of his defence. 
This observation applies with equal force to the case 
of Kiepert, to which, however, detailed reference is 
not necessary, because, as has already been held, no 
prima fidcie case was there established ; but it may be 
added that the arrest in that case was made on the 
20th June, and, after the application for time had 
been lefused, the proceeding before the Magistrate 
(1) (1870) 7 Blatchford 345 ; 8 Fed. Gas. 4645. 
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was concluded on the 28tli June; obviously, there i9ii 

was not even a semblance of an opxDortunity 
afforded to the petitioner to give evidence in answer Sta^xmax-.n, 
to the case sought to be made against him. Nor . — 1' 

could evidence have been produced under section 212 Mookekjhe 
of the Criminal Procedure Code, after the pi’oceedings 
had terminated, because in each case, after the close 
pf the enquiry, the Magistrate speedily submitted his 
report to the Government of India ajid became 
functus officio in the matter. I think it is indis- 
putable that the petitioner has not been afforded any 
opportunity to produce evidence, and that this result has 
followed from the acceptance by the Magistrate of the 
view pressed by the Advocate-General that it was not 
his duty, under the Indian Extradition Act, to grant 
any adjournment at all to enable the petitioner to 
produce his evidence. Under these circumstances, the 
question arises, Avhether the detention of the peti- 
tioner can be deemed lawful, and whether it is com- 
petent to this Court to give directions in the nature of 
habeas corpus under section 491 of the Criminal 
Procedure Code. There can be no doubt that, where 
the provisions of the statute have not been followed, 
the report of the Magistrate cannot afford a foundation 
for the order of the Government of India under sec- 
tion 3 of the Indian Extradition Act. It may be con- 
ceded that, if this were merely a matter in the discre- 
tion of the Magistrate, the Court would not interfere 
on a writ of habeas corpus, but as was well stated in 
In re Wadqe(l), the position is different if the deci- 
sion of the Magistrate amounts to a clear denial of a 
legal right through a manifest abuse of discretion: 

President of BrooMyn v. Patchen {2), where Chan- 
cellor Walworth held that when the Court orders the 
trial to proceed on the erroneous assumption that it 
(1) (1883) 15 Fed. Rep. 864. (2) (1831) 8 Wendell 47, 64. 
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^ has no power to adjourn the trial, it is not merely an 
Rtoolt improper exercise of discretion, and the error may be 
corrected by a Superior Court. I do not wi§h it to be 
understood, however, that an ari’ested fugitive crimi- 
j, entitled, as a matter of right, to produce all 

evidence, that would in the ordinary course be pro- 
duced at tne regular trial in the foreign country after 
his extradition, although it cannot be disputed that he 
is entitled at the enquiry before the Magistrate to 
produce witnesses in his own defence to meet the 
pnmd facie case sought to be made against him : i?. v. 
Zossenheim (1). In the i^resent case, the petitioner had 
no opportunity to produce any evidence at all, and no 
question therefore arises as to the extent to which he 
would be entitled to produce evidence. The reasonable 
view seems to be that it is the duty of the Magistrate 
to take such evidence as may be offered on the i^art of 
the accused, and to allow him reasonable time for that 
purpose, but he cannot claim an indefinite postpone- 
ment of the proceedings for the purpose of obtaining 
testimony upon commission from foreign countries ; 
in other words, a full and elaborate trial cannot be sub- 
stituted foi what is only intended to be a preliininarv 
enquiry into the alleged crime : In re Fares (2), In re 
Wadge(f),KmlIn re MacDonell{i). In my opinion, 
it is clear that in the present case the petitioner cannot 
be deemed to be legally detained, and it is incumbent 
upon us to exercise the jurisdiction vested in the Court 
under section 491 of the Criminal Procedure Code. 

I am not unmindful that extradition proceedings 
should not be conducted in a technical spirit with a 
view to prevent extradition : see In re Herres (5), 


(1) (1903) 20 T. L. B. 121. (3) (1883) 15 Fed. Rep. 864. 

(2) (1870) 7 Blatchford 345 ; (4) (1873) 11 Blatchford 79 ■ 

8 Fed. Cas. 4645. 16 Fed. Gas. 8771. ’ 

(5) (1887) 33 Fed. Rep. 165. 








mm 


VOL. XXXIX.] CALCUTTA SERIES. 


219 


where it is said : “ While the Court should review the 
proceedings to see that no extradition is consummated 
upon a mere pretext or to subvert private malice, yet 
if it appears that the crime has been committed, and 
probable that the accused has fled to this country for 
refuge, then a spirit of fairness, expecting that the 
foreign country will treat extradition proceedings 
from this country in the same spirit, requires that we 
act reasonably and justly, having reference more to 
the substance than to the form of the proceedings.’’ 
In the case before us, we do not deal wdth the matter 
on grounds which may be deemed purely technical, 
but rather on a ground which goes to the root of the 
matter, namely, that an order has been made against 
the petitioner without any opportunity afforded to 
him to make out his defence. The result must be 
attributed mainly to the tenacity and success with 
which the advisers of the Crown insisted upon an 
expeditious termination of proceedings, which in 
theii earlier stages at any rate might with advantage 
have been characterised by more faithful adherence to 
statutory provisions on the subject. 

On these grounds, I agree with my learned brother 
VToodroffe that the j)etitioner must be set at liberty. 

Chitty J. For the reasons given by my learned 
colleagues, I concur in the order proposed. 
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Aug. 28. 


Before Mr. JusUoe Caspersz and Mr. Justice Sharfuddm. 

MIDNAPORE ZEMINDARI COMPANY, LD. 

V. 

NARESH NARAIN ROY.* 


Mes?ie profits Execution of decree — Immovahle property., suit for — Pur^ 
chaser pendente lite, lohether legal representative of the original owner— 
Civil Procedure Code (Act F of 1908), GO. XX, r. 12(2) ; XXI. 
r. 102, and XXII, r. 10 ; and s. 2(11). 


Proceediiigs for the assessment of mesne profits, after a decree had been 
obtained in a suit for recovery of possession of immovable property, are 
proceedings in continuation of the original suit. 

A suit for recovery of possession of immovable property was brought 
against A. During the pendency of the suit, B and C purchased the 
property from A, but they did not apply to liave tlieir names added as 
defendants in tlie pending suit. The suit having been decreed, the decree- 
holder applied for execution of the decree against A , B and C and asked for 
possession of land and for tlie assessment of mesne profits. On an objection 
taken by B and C tliat tiiey were not the legal representatives of A and that 
they could not be made liable in execution proceedings for the mesne profits 
decreed against A : 

Held, tliat, altboug-li B and C were not the legal representatives of A, 
tlie execution proceedings being proceedings in continuation of the original 
suit, and they being purchasers 2Mente Ute. they were liable for the mesne 
profits decreed against A. 

Appeal by the judgment-debtors, 0. B. Gregson, 
and the Midnapore Zemindari Company, Ld. 

In a suit brought against Messrs. Robert Watson 
& Co., Ld., for recovery of possession of immovable 
property, a final decree was passed by the High Court 
on the 13th December, 190(), awarding possession and 

'“Appeal from order, No. 474 of 1909, against the order of Srish 
Chandra Muklierjee, Subordinate Judge of Eaishahye, dated July 31, 1909. 
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mesne profits against the said Company. During the 
pendency of the suit, one Mr. C. B. Gregson and the 
Midnapore Zemindari Company, Ld., successively 
purchased the disputed property on the 29th of 
November, 1902, and on the 3rd of December, 1906. 
They did not apply to have their names added as 
defendants in the pending suit. On the 3rd of April, 
1909, the decree-holder put in an application for exe- 
cution of the decree in the Court of the Subordinate 
Judge of Rajshahye, against Messrs. Robert Watson 
& Co., Ld., Mr. C. B. Gregson, and the Midnapore 
Zemindari Company, Ld. ; and they asked for posses- 
sion of the decretal land and for assessment of mesne 
profits. Mr. C. B. Gregson and the Midnapore Zemin- 
dari Company, Ld. objected, inter alia, to the execu- 
tion of the decree that they could not be made liable 
in execution proceedings for the mesne profits decreed 
against Messrs. Robert Watson & Co., Ld., and that 
they were not legal representatives of the said Com- 
pany, and therefore the decree could not be executed 
against them. 

The learned Subordinate Judge overruled the ob- 
jections, and allowed the execution to proceed. 

Against that order Mr. C. B. Gregson and the 
Midnapore Zemindari Company, Ld., preferred this 
appeal to the High Court. 

Dr. Bash Behary O-hose (with him Babto Jogesh 
Chandra Boy), for the appellants. The appellants 
are not the legal representatives of Messrs. Robert 
Watson & Co., Ld. “Legal representative” has been 
defined in the Code of 1908 in section 2, cl. (11), and 
according to that definition the appellants could not 
be the legal representative of Messrs. Watson & Co., 
Ld. Order XXII, r. 10, does not apply to proceedings 
in execution of a decree ; it has been so held under 
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section 372 of the old Code of Civil Procedure, which 
is the same as Order XXII, r. 10 of the present Code : 
see 6-oodaU v. The Mussoorie Bank, Limited (1). 
The appellants are not affected by the doctrine of lis 
pendens, so far as the liability to pay mesne profits are 
concerned. A decree cannot be executed against 
any person other than the judgment-debtor 
on the record, except when the judgment-debtor 
is dead it can be executed against the legal repre- 
sentatives. A limited company cannot be- said 
to be dead ; it may be dissolved : see Dhuronidhur 
Sen sr. The Agra Bank {%). The appellants being in 
no sense the legal representatives of the judg- 
ment-debtor, the execution-creditor could not realise 
the money by levying execution against them. 

Bahu Dwarka Lath Qhuckerbutty (with him 
Bobu TJpendra Lai Boy and Babu Naresh Chandra 
Sen Cupta), for the respondent. Tlie appellants were 
brought on the record dui’ing the pendency of the 
suit: see Order XX, r. 12, of the Code of Civil Pro- 
cedure. Proceedings in execution are proceedings in 
the suit : see Puran Chand v. Boy Badha Kishen (3). 
Articles 178 and 179 of Schedule II of the Limitation 
Act were held applicable to ascertainment of mesne 
profits. An auction-purchaser has been held to be a 
‘representative’ of the judgment-debtor: see Ishan 
Chunder Sirkar v. Beni M adhub Sirkar (4) . Question 
is whether Order XXII, r. 10, is applicable to execution 
proceedings. I submit, it is. Under Order XXII, 

1 . 12, Rules 3, 4 and 8 do not apply to proceedings in 
execution of a decree. These are the only rules which 

have not been made apijlicable to execution proceed- 
inffs. In thA r*J4«A nf At m 
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Chandpore Gompany, Limited (1), it was argued that 
section 372 of the old Code did not apply to execution 
proceedings, and the learned Chief Justice was doubt- 
ful on the point. In this case a decree is yet to be 
made, and therefore it could not be said that the 
proceeding is in execution of a decree. In the case of 
Bhugwan Das Khettry y. Nilkanta Ganguli (2), sub- 
stitution was made in a mortgage suit after a decree 
nisi was passed. 

Dr. Ghose, in reply. The decree in this case was 
made long before the new Code was passed. It is not 
competent for the other side to contend that the pro- 
ceeding is in execution .of the decree. The terms of 
the decree are quite clear, which say that the mesne 
profits shall be ascertained in the execution proceed- 
ings. The effect of the present Code may be that the 
decree is not final till the mesne profits are ascertain- 
ed ; but the present case is governed by the old Code. 

Ctcr. adv. vult. 

Caspeesz and Sharpuddtn JJ. This is an appeal, 
by the judgment-debtors, from an order of the 
Subordinate Judge of Rajshahye holding that they are 
bound, by the final decree of this Court, to pay mesne 
profits to the decree-holders for the respective periods 
during which they were, admittedly, in possession 
of 'the land in suit. That decree, dated the 13th 
December, 1906, awarded possession and mesne profits 
against Messrs. Robert Watson & Co., Ld. The litiga- 
tion having commenced in the year 1899, the 
judgment-debtors, successively, purchased the property 
pendente life, on the 29th November, 1902, and the 
3rd December, 1906 — though possession had been 
taken, in the latter case, on the 1st January, 1906. 
They did not apply to have their names added as 

(1) (1903) I. L. R. 30 Calc. 961. (2) (1904) 9. 0. W. N. 171. 
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defendants in tlie pending suit. On the 3rd April, 
1909, the decree-holders put in a petition for execution 
of their decree. , They mentioned, in the ninth column 
of the application, the names of Messrs. Robert 
Watson & Co., Ld., Mr. C. B. Oregson, and the Midna- 
pore Zemindari Company, Limited, and they asked for 
possession of the decretal land, and that mesne profits 
might be ascertained, against the judgment-debtors. 
The objection of Mr. C. B. Oregson and the Midnapore 
Zemindari Company was disallowed; hence this 
appeal. On behalf of the judgment-debtors it has 
been urged that they cannot be made liable in execu- 
tion proceedings for the mesne profits decreed against 
Messrs. Robert Watson & Co. 

Now, it admits of no doubt that possession of the 
land in suit can be given to the decree-holders against 
Mr. Oregson and the Midnapore Zemindari Company. 
They could not, being transferees lite 'pendente, resist 
execution of the decree so fai“ as it relates to immov- 
able property (Order XXI, rule 102 of the Code of 
Civil Procedure, 1908). The contentions of the 
learned vakil for the judgment-debtors are that they 
are not the legal representatives of Messrs. Robert 
Watson & Co. ; that Order XXII, rule 10, does not 
apply to proceedings in execution of a decree ; and 
that a money decree cannot be passed against persons 
who are not affected by the doctrine of Zis peyxdens, 
so far as the liability to pay money in the shape of 
mesne profits is concerned, even if the suit be regarded 
as not having been terminated by the decree of this 
Court on the 13th December, 1906. 

The transferees, Mr. Oregson and the Midnapore 
Zemindari Company, are certainly not the legaf 
representatives of Messrs. Robert Watson & Co. within 
the definition in s. 2 (11) of the Code, but the ease is 
not one under section 50, where action is taken on the 
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death of a judgment-debtor. It is a case of devolution 
of interest by sale daring the pendency of the 
litigation. The questions then arise whether the suit 
continued after the 13th December, 1906 ; if not, 
whether Order XXII, rule 10 of the Code, applies to 
execution proceedings ; and, if the suit did so continue, 
whether the claim for mesne profits can be separated 
from the claim for the land so as to defeat the opera- 
tion of the rule of lis pendens which does not touch 
property which is not immovable. 

In our opinion, the suit continued after the decree 
of this Court had been passed. Proceedings for the 
assessment of mesne profits are in continuation of the 
original suit. No operative decree can be passed 
until the mesne profits are ascertained on enquiries 
made in accordance with the directions given in the 
interlocutory decree. In support of this position, we 
may refer to the decision of their Lordships of the 
Privy Council in. Badha Prasad Singh v. Lai Sahab 
Bai (1), which was followed in Muhammad TJmarjan 
Khan v. Zinat Begam (2). The same view was adopt- 
ed by a Pull Bench of this Court in Puran Chand v. 
Boy Badha Kish n (3) where reference is made to the 
earlier cases. That being so, the suit is a single suit. 
Mesne profits are determined in the suit itself and 
not by way of execution for a fixed sum of money. 
In the present case, no decree for money is asked for, 
nor is any decree for money being executed. No 
authority has been cited to us for the view that a suit 
may continue for one purpose only after it has ended 
for another purpose. The case is stronger than that 
of Puran Chand (3), for there possession of land had 
been taken before mesne profits had been determined, 

(1) (1890) I. L. E. 13 All. 53, 65 ; (3) (1891) I. L. E. 19 Gale. 132, 

L. B. 17 I. A. 150. 136,1.37. 

(2) (1903) I. L. E. 25 All. 385. 
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aad, in such circumstances, it might have been con- 
tended that the final decree for mesne profits was 
a separate decree: see Order XX, rule 12(2). The 
decree-holders here ask for possession of the land 
and for the assessment of mesne profits, simul- 
taneously, with a view to a formal and final decree 
being prepared in respect of both the reliefs in one 
and the same suit : see Gopal Chandra Chakravarti 
V. Preonath Dutt (1). The question of Us pendens 
cannot arise indej)endently for a part of the subject- 
matter of the litigation. The true test, as it seems to 
us, is whetlier Mr. Gregson and the Midnapore Zemin- 
dari Company were in wrongful possession of the land; 
if they were, and it is admitted that they were, they 
are liable to pay the profits they actually received, or 
might with ordinary diligence have received, there- 
from. 

The remaining contention, as to the scope of 
Order XXII, rule 10 of the Code, whether that rule 
applies to execution proceedings, need not be decided, 
because the present case is not one in execution of 
decree. In Rarish Chandra Tewary v. Chandpore 
Company, Limited (2), doubt was expressed whether 
section 372 of the Code of 1882 applied to execution 
proceedings. The present Code (Order XXII, rule 12) 
seems to imply, by the principle of exclusion, that all 
the rules of that Order, except rules 3, 4, and 8, are 
applicable to proceedings in execution of a decree or 
order, and we are inclined to think that rule 10 is so 
made applicable. 

The appeal is dismissed with costs, 
s. C. G. Appeal dismissed. 

(1) (1904) I. L. R. 32 Gale. 17.5. (2) (lOOS)*!. L. R. 30 Calc. 961, 
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Before Mr. Justice D. 0 hatter jee and Mr. Justice Teunon. 

JATI KAR 

tK 

MUKUNDA DEB.=^ 

Usufructuary mortgage — Turn of icorship in a temple — Transfer of 

Property Act (IV of 1882f s. 59 — ‘Mortgage-bond creating right to 

worships uihether reqtiires attestation. 

A turn of worship is not an interest in immovable property. Therefore 
an usufructuary mortgage-bond creating an interest in a turn of worship 
does not require attestation by witnesses under section 59 of the Transfer 
of Property Act. 

Eshan Chtmder Roy v. Monmohini Dasai(l), referred to. 

Second Appeal by the plaintiff, Jati Kar, shehail 
of Tliakur Snrja Naraiii Deb. 

This appeal arose out of an action brought bj^- the 
plaintiff for a declaration that be was entitled to 
perforin the sheba of Tliakur Surja Na'rain from the 
13th to 20th of every month by virtue of an usufructu- 
ary mortgage-deed, executed by Radhamoni Bewa 
on behalf of her minor sons (defendants Nos. 3 
and 4) on the 14th of July, 1879. The plaintiff alleged 
that on the strength of this usufructuary mortgage 
he performed the ^heba of the idol for upwards of 
25 years ; and that the Raja of Puri (defendant No. 2) 
recognised this right of his in suit No. 248 of 1888 
instituted against him by one Balkrishna; but, not- 
withstanding all this, defendant No. 1 was permitted 

** Appeal from Appellate Decree, No. 1209 of 1909, against the decree 
of S. C. Ganguli, Suhordinate Judge of Cuttack, dated Feb. 27, 1909, rever- 
sing the decree of Behary Lai Banerjee, Munsif of Puri, dated Jan. 28, 1908. 

(1) (1878) I. L. R. 4 Calc. 683. . 
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by the manager to the Eaja of Puri to perform the 
sheba of tbe idol during those very days ; and there- 
fore he brought the present suit. 

Defendants Nos. 1 and 2 pleaded, inter alia, that 
the right was not transferable, that the plaintiff was 
not recognised as shebait in place of defendants Nos. 3 
and 4, that the grand-father of defendants Nos. 3 
and 4 was the original shebait, but he had in 1865 
made a gift of this turn of worship in favour of the 
father of defendant No. 1, and that the plaintiff 
was performing the sheba as a paid servant only. 

The Court of first instance decreed the plaintiff’s 
suit. On appeal, the learned Subordinate Judge re- 
versed the decision of the first Court, holding that 
regard being had to the provisions of section 59 of 
the Transfer of Property Act, and section 69 of the 
Evidence Act, the usufructuary mortgage-bond was 
not legally proved. 

Against this decision the plaintiff appealed to the 
High Court. 

Babu Lain Mohan Mulcherjee, for the appel- 
lant. A mortgage of a turn of worship does not 
require attestation or registration, as it is not an 
interest in immovable property. The mortgage-bond 
was sufficiently proved. The Transfer of Property 
Act of 1882 has no application to the pi’esent case, 
as the bond was executed in 1879 : see Ghosh’s Law 
of Mortgage, 2nd edition, page 198, and Regulations I 
of 1798 and XYII of 1806, which contain the old law 
on the subject of mortgage, and do not make any 
provision for attestation by witnesses. My client 
has adverse possession as against all persons except 
his mortgagors, defendants Nos. 3 and 4. I rely on 
the cases oiJagannath Das v. Birbhadra Das (1), and 
(1) (1892) I. L. B. lo cale. 776. 
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Jagannath Prasad Gupta v. Runiit bingh (1). As to 
alienation to a co-shehak, it Las been held to be legally 
void : see Nirad Mohini Dassi v. Shibadas Pal 
Dewasin (2), and Baroda Charan Butt Y.Bemlata 
Dassi (3). 

Babu Jatmdra Narain Chowdhury, for the 
respondent. The bond may not reqirire attestation, 
but it must be proved. Plaintiff cannot succeed as the 
document has not been proved. Besides the Lower 
Appellate Court has not decided the question of 
possession in favour of the plaintiff. A shebaitship is 
not alienable. 

Cur. adv. vult. 

Chatterjee and Teunon JJ. The plaintiff brought 
this suit for the recovery of possession of a turn of 
worship in a certain temple for eight days in the 
month from the 13th to the 20th by virtue of a 
usufructuary mortgage from the mother and guardian 
of defendants Nos. 3 and 4, on the allegation that 
he had been dispossessed of the same by the manager 
of the defendant No. 2, the Raja of Puri, who is 
supporting the claim of defendant No. 1. The 
defendant No. 1 admits that the grand-father of 
defendants Nos. 3 and 4 was the original sebak, 
but says that he had in 1865 made a gift of this 
turn of worship in favour of his (defendant No. I’s) 
father, and that during his minority plaintiflE had 
been employed as a khatnihar, or paid servant, on 
his behalf and used to pay him a certain amount of 
money every year 

Defendants Nos. 3 and 4 did not contest the plaint- 
iff’s claim, but both defendants Nos. 1 and 2 did on 
various grounds. The Court of first instance decreed 

(1) (1897) I L. R. 26 Calc. 354. (2) (1909) I. L. R. 36 Calc. 975. 

(3) (1908) 13 C. W. N. 242. 
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the suit for recovery of possession, but the learned 
Jati Kae Subordinate Judge has dismissed the same. It is 
M 0 KijNDA contended in second appeal that the learned Subordi- 
Dbb. nate Judge is wrong. 

In the first place, the learned Sabordinate Judge 
finds that the usufructuary mortgage-bond is not 
proved, because the evidence is hot in conformity 
with the requirements of section 59 of the” Transfer of 
Property Act and section 69 of the Evidence Act. 

A turn of worship is not an interest in immov- 
able property : see Eshan Chunder Roy v. Mm- 
mohmi Dasi ( 1 ). Section 69 of the Transfer of 
Property Act, which is applicable to mortgages of 
immovable property only, has therefore no appli- 
cation. Then again the document in question was 
executed in 1879, three years before the Transfer of 
Property Act came into force, and under section 2, 
clause (c), the Act had no application. There is no 
other law which required that a document like the 
one in question should have been attested by wit- 
nesses. 

Then the learned Subordinate .Judge says : “ No 
doubt the plain tifl: was allowed to perform the deb- 
sheba from 13th to 20th of every month without a 
hitch, but that, in my opinion, does not create any 
right in plaintifii’s favour, since the plaintiff has not 
been able to prove satisfactorily that he was doing the 
sheba from the 13th to 20th of every month as a 
shebait.” W e are unable to follow the reasoning of the 
learned Subordinate Judge. The plaintifl; claims as 
the mortgagee ot -a shebak and not as a shebak ; if he 
had possession as such mortgagee, that would be quite 
sufficient to make out a prirnd facie title as such mort- 
gagee. In the case of Jagannath Eas v. Birbhadra 
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Das (1), it was lieid that the plaintijffi who had 
acted as shebait for 10 years had acquired a coraplete 
title against the defendants who had not sued to oust 
him within six years nnder Article 120 of the second 
Schedule to tlae Limitation Act. Although the learned 
Subordinate Judge finds that he had no doubt the 
plaintiflE had held possession for over 20 years, he 
distinguishes this case because the period was not 
10 years. 

Then the learned Subordinate Judge says: “It 
does not lie in the mouth of the defendant No. 2 
to set up the right and possession of No. 1 defendant’s 
father, Kangla, since the Raja’s predecessor admitted 
plaintifif’s possession by Exhibit 2 and in the next 
sentence “ Exhibit 2 does not show that plaintiff’s 
possession or his over-right was ever admitted, since it 
distinctly mentioned that plaintiff was in possession 
on behalf of defendants Nos. 3 and 4.” As the 
plaintiff claims as mortgagee only, the possession 
claimed by him in 1880 must have been as mortgagee 
only, and if that possession was recognised, that 
possession could not now be impeached by defendant 
No. 2 or his manager. 

The plaintiff is himself one of the recognised 
shebaks on other days, and if in the case of such a 
shehak, on the acquisition of an additional turn of 
worship the ceremony of shariti be at all necessary, 
it is difficult to see how after undisputed possession 
for 20 years, and express recognition by or on behalf 
of defendant No. 2, the question can be raised in the 
present case. Then again, although the learned Sub- 
ordinate Judge finds in the early part of his judgment 
that plaintiff was undoubtedly in possession of the 
sheba from the 13th to the 20th of every month, in a 
later part he says it was for the plaintiff to prove that 
(1) (1892), I. L. R. 19 Calc. 776. 
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the turn of worship of defendants Nos. 3 and 4 was 
from the 13th to the 20th, and in conclusion finds the 
second issue against the plaintiff. 

The judgment of the learned Subordinate Judge 
is a curious combination of bad law and worse reason- 
ing, and we have no hesitation in setting aside the 
same. As the judgment is full of contradictions, it is 
diflBicult to make out what has been found for, and 
what found against, the plaintiff. The case must, 
therefore, be remanded to the District Judge to try 
it himself. Costs to abide the result. 


s. C. G. 


Appeal allowed : case remanded. 


PRIVY COUNCIL. 


MIR SARWARJAN 


June 19, 20 ; 
Noi), 9. 


PAKHRUDDIN MAHOMED CHOWDHDRI. 


[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Specific Performance — Right to minor of specific performance of contract 
entered into on his behalf by Ms guardmi and rnanager of his estate — 
Contract for purchase of immovable property., and sale of it to minor — 
Power of guardiayi and manager — Want of mutuality. 

In a suit for specific performance by a minor of an agreement for the 
purchase and sale to him of certain immovable property, entered into by 
the manager of the minor’s estate and his guardian on his behalf : — 

Held., by the Judicial Committee, that it was not within the competence, 
either of the manager of the minor’s estate or of the guardian of the 
minor, to bind the minor or the minor’s estate by a contract for the 
purchase of immovable property ; that as the minor was not bound by 
the contract, there was no mutuality; and that consequently theminor 
could not obtain specific performance of the contract. 

Present : hom Macnaohten, Lord Shaw, Lord Mersey and Mr. 
Ameer All 
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Appeal from a judgment and decree (Gtli Decem- 
ber, 1906) of the High Court at Calcutta, which 
aflirmed the decree (23rd February, 1904) of the 
Subordinate Judge of Backerganj. 

The first defendant was the appellant to His 
Majesty in Council. 

The suit out of which this appeal arose was 
brought by the respondents (the first of whom was 
an infant suing by his next friend and duly appoint- 
ed guardian) alleging that they were respectively 
the owners by right of inheritance of the property 
(immovable property) claimed in the plaint, and 
that a purchase thereof (at a Court-sale in execu- 
tion of a decree) by the vendors of the first defend- 
ant was void : and the plaintiffs prayed for a 
declaration to that effect. They further alleged 
that previous to the auction sale the first defendant 
had agreed to sell them the proj)erty at the price 
which might be paid by him for it to the purchasers 
at the sale in execution ; and they j)rayed in the 
alternative for a decree for specific performance 
of that agreement. As regaifis the prayer for a 
declaration that the sale in execution was void the 
suit was dismissed, but the Subordinate Judge made 
a decree for specific performance which was affirmed 
by the High Court (Rampini and Woodeoffe JJ.) 
after a reference of a question of law to a Full 
Bench of the Court. 

The main question for determination in this 
appeal was whether a contract entered into on 
behalf of a minor by his manager or guardian, 
and found to be for his benefit, was enforceable in 
India by a decree for specific performance at the 
suit of the minor through his manager or guardian ? 

The facts of the case sufficiently appear in the 
reference to the Full Bench which will be found 
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i-eported (together with the judgment of the High 
Mir Court Bench on the return to it of the decision of 
Sarvvaejan- tlie Full Bench) in I. L. R. 34 Calc. 163. 

Fakhkuddin 
Mahomed i 

Ohowdhuri. On this appeal, 

T)& GTiiythev^ K.,C.^ and Keuwo^^thy Btowh<, for the 
appellant, contended that the agreement of 25th 
Octobei-, 1895, was not valid nor enforceable either on 
behidf of, or against, the minor, and that the Courts 
below had erred iu granting a decree for specific 
performance. None of the authorities referred to by 
the High Court showed that the manager of the minor’s 
estate had power, either as manager or guardian, to 
enter on his behalf into a personal covenant which 
would bind the minor. The minor, therefore, it was 
submitted, was not bound; and there being conse- 
quently no mutuality, the contract could not be 
enforced. The fact that it was for the benefit of the 
minor did not enable him to enforce it, as some of 
the cases in India appeared to have decided. Even 
if the agreement were valid, the rights of the respond- 
ents under it had, in the circumstances of the case, 
been subsequently waived and abandoned. There 
was besides no ratification of the agreement; a 
portion of a contract could not be ratified; it must 
be ratified, if at all, as a whole. Reference was made 
to Contract Act (IX of 1872), s. 199. 

A. iff. Dtmne, for the respondents, contended that 
tiie appellant had in fact entered into the agi’eement 
with the manager and agent of the respondents, and 
the guardian of the minor ; that the contract was for 
the benefit of the minor, and had been accej)ted and 
ratified by the respondents ; and that it was conse- 
quently valid and binding, aird was enforceable by a 
decree for specific performance. Reference yns m^ade 
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to Mohori Bibee v. Dharmo Das Ghose (1). Under the 
circumstances of the case and for the reasons given 
by the Divisional Bench of the High Court, the 
respondents were entitled to the equitable relief 
claimed. 

De Gruyther, K.G., in repJy, referred to Fry on 
Specific Performance (5th Ed.), page 231. 


1911 

Mik 

Sakwaiuax 

V. 

Fa KH RUUD IN 
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The judgment of their Lordships was delivered by 

Lord Macnaghten. This is an appeal from a Nov. 9. 
decree of the High Court at Calcutta affirming a decree 
of the Subordinate Judge of Backerganj. 

All the questions raised in the litigation but one 
were disposed of before the appeal was taken to the 
High Court, and when the case was before a Division 
Bench of that Court, that question was made the 
subject of a reference to the Full Bench. 

The reference was in the following terms : “ Can 
specific performance of a conti-act validly entered 
into on behalf of a minor be enforced ? ” 

The reference came before the Chief Justice and 
four other Judges of the High Court. They agreed in 
returning an answer which seems to be carefully 
guarded, and is perhaps rather enigmatical. The Chief 
Justice observed that the question submitted to the 
Court was “a wide and far-reaching question.” His 
opinion was that they could only “answer the 
question by saying that if a contract is validly entered 
into on behalf of a minor, and there is mutuality in 
such contract, it might be specifically enforced.” The 
other learned Judges concurred. 

The case was then sent back to the Division Bench 
to be tried out on the merits. The decree under 
appeal to the High Court was a decree for the specific 
performance of an agreement for the purchase and 
(1) (190.9) 1. L. R. 30 Calc. 5.39 ; L. B. 30 I. A. 114. 
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sale of immovable estate. The agreement was ex- 

, appellant Mir Sarwai-jan. Mr. Gaitli was at the time 

‘"0 --espondent No. 1, who 

Chowdhuri. fcliGii a mill or. 

After observing that they had already considered 
he eydence azid had “come to the conclusions (i) 
that It was a contract validly entered into, and (ii) that 
there IS mutuality with regard to it; for ‘the agree- 
ment made by Mr. Garth with Mir Sarwarjan would 
seem to be as enforceable against the minor zis it is 
against Mir Sarwarjan,’ ” the learned Judges of the 
_ivision Bench stated that they saw no reason to 

expressed and record- 
ea ( 1 ) that the contract was validly entered into 
particularly when, as pointed out, it was for the 
benefit of the minor, and was accepted and ratified by 
him, and (ii) for the reason given ‘ there is no want of 
mutuality ’ in respect of this agreement.” 

The agreement in question was entered into by an 
agent of Mr. Garth, without any express authority 
rom him, but there was some evidence that Mr Garth 
adopted or assumed to adopt the agreement on behalf 
o t e minor. At any rate it was assumed in both 
Courts and it was the opinion of the Subordinate 
Judge that the contract was not intended to bind the 
managei personally, and therefore it was assumed 
that It was intended to bind the minor or the minor’s 
estate. It was also assumed that the purchase was an 
advantageous purchase for the minor. In this iudg- 
ment and for the purpose of this judgment their 

ordships accept all the foregoing assumptions. 

The learned Judges of the Divisiou Bench disposed ’ 

t tot hearing in 

n ii eT”®t T’ “^“‘ofmntnaUty 

this case, for the agreement made by Mr. Garth 
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with Mir Sarwarjan. would seem to be as enforceable 
against the minors, as it is against Mir. Sarwarjan. 
The acts of a guardian in this country bind the minor. 
There is no difference between his position and powers 
and those of a manager.” No other or further reason 
in regard to this point was given by the learned 
Judges when the case was referred back to them. 

Without some authority their Lordship.s are unable 
to accept the view of the learned Judges of the 
Division Bench that there is no difference between 
the position and powers of a manager and those of a 
guardian. They are, however, of opinion that it is 
not within the competence of a manager of a minor’s 
estate or within the competence of a guardian of a 
minor to bind the minor or the minor’s estate by a 
contract for the purchase of immovable property, 
and they are further of opinion that as the minor in 
the present case was not bound by the contract, there 
was no mutuality, and that the minor who has now 
reached his majority cannot obtain specific perform- 
ance of the contract. 

Their Lordships, therefore, will humbly advise 
His Majesty that the appeal should be allowed, the 
order of the High Court discharged, and the suit 
dismished. 

The respondent No. 1 must pay the costs of the 
appeal. Any costs paid under the order of the High 
Court must be repaid, but there will be no order as to 
costs in the Courts below. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson ^ Go. 

Solicitors for the respondents ; Morgan, Price ^ Co. 
j, V. w. 
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CRIMINAL REVISION 


Before Mr, Justice Stephen and Mr, Justice N. R. Chatter jea 


AMBAR ALI 


ANJAB ALI 


Further Inquiry — Power to direct further inquiry against a persoyi not named 
in the complaint nor before the Court — Notice^ yiecessUy of — Criminal 
Procedure Code (Act V of 1898), s. 4S7. 


The Court lias no jurisdiction to direct a further inquiry, under section 437 
of the Criminal Procedure Code, in respect of a person who was not named 
in the complaint and against wliom no other regular process lias been 
issued. 

An order under section 437 of the Code made witliout previous notice 
to the accused is bad in law. 

Giridhari Marwari v. (1) followed. 


On the 5tli. January, 1911, one Anjab Ali, a tenant of 
the Kumar Gopika B.state, under tne Court of Wards, 
lodged a comidaint before the Sub-divisional Officer of 
Karimgunj against the petitioners 1 and 2 and several 
othera, but not against the petitioner No. 3, who 
was never before the Court, for having cut and taken 
away some sun grass. The Sub-divisional Magistrate 
ordered a police enquiry, and the police sent in their 
report on the 22nd February. Subsequently the Extra 
Assistant Commissioner, after calling for and receiv- 
ing a report from the manager- of the Kumar Estate, 
ordered summonses, on the 20th March, against the 
petitioners 1 and 2 and the others named in the 
complaint, under sections 379 and 426 of the Penal Code. 


* Criminal Revision, No. 1200 of 1911, against the order of G. Gordon 
Additional District Magistrate of Sylhet, dated July 31, 1911. 

(1) (1908) 12 C. W. N. 822. 
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The petitioners 1 and 2 only appeared, and the case 
came on for trial before Mr. Johnstone, who, after- 
taking all the evidence for the prosecirtion and hear- 
ing arguments on Iroth sides, discharged them, under 
section 253 of tire Criminal Procedure Code, on the 
13th May, aird passed an order as follows ; — “ Recall 
processes against the remaining accused. Enter mis- 
take of law.” 

The complainant, Anjab Ali, thereupon filed an 
application on the 20th July 1911, under section 437 of 
the Code, against the discharge of the first two peti- 
tioners, before the Additional District Magistrate, rvho, 
wdthout previous notice to them, ordered a further 
inquiry into their case, and directed that the third 
petitioner, the master of the others, “ be also made a 
co-accused.” The j)etiti oners then moved the High 
Court and obtained the present Rule. 

Wir. 8. P. Boy and Bahu Jaclu Nath Kanjilal, for 
the petitioners. 

No one appeared for the opposite party. 

Stephen and N. R. Chatteejea JJ. In this case 
an order for further inquiry w’^as made under sec- 
tion 437 of the Criminal Procedure Code. A Rule has 
been granted on two groiinds : in the first place, that 
the further inquiry was ordered against the petitioner 
No. 3 when no complaint had been made against him. 
There were two persons accused and the petitioner 
No. 3 was their master. On the question of the further 
inquiry coming on, the Additional District Magistrate 
saw fit to order that the petitioner No. 3 should be 
joined with the others. This he had no authority to 
do without proper complaint or other regular process 
being issued in respect of the petitioner No. 3. He 
has made a mistake in joining the petitioner No. 3 as 
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though he were a party in a civil case without a.iiy of 
the proceedings j) rescribed by law. The Rule is, there- 
fore, made absolute as regards tbe petitioner No. 3. 

The order has been made as against the petitioners 
Nos. 1 and 2 in their absence and without any notice 
to them. The Magistrate in his explanation says, 
perfectly correctly, that it is not necessary that any 
party should be heard in a case of revision by reasoii 
of section 440 of the Criminal Procedure Code. That, 
however, is not relevant to the present case which is 
a special matter to be proceeded with under section 437 
of the Criminal Procedure Code, as to which the Court 
has laid down in the case of Giridhari Marwari v. 
Emperor (1) that such proceedings must not be without 
previous notice to the accused. The Rule, as regards 
the petitioners Nos. 1 and 2 also, is made absolute. 
The Rule is, therefore, made absolute and the order set 
aside. 

Buie absolute. 


E. H. M. 


(1) (1908) 12 C. W. N. 822. 
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APPELLATE CIVIL. 

Before Mr. Justice Stephen and Mr. Justiee Coxe. 

RAGHUBAE SAHI 1911 

Nov. 29. 

PROTAP UDOY NATH SAHI DEO.^ 

Second appeal — Chota Nagpur Tenancy Act (Beng. VI of 1908) ss. 87, 224, 

264 — Civil Procedure Code {^Aet V of 1908) s. 100 — Landlord and tena7it. 

No second appeal lies to the High Court from the decision of a Judicial 
Commissioner passed on appeal against the decision of a Revenue Officer 
under section 87 of the Chota Nagpur Tenancy Act. 

Second appeal by the defendant, Raja Raghubar 
Sabi. 

This appeal arose out of an action brought by the 
plaintiff, Maharaja Sree Protap Udoy Nath Sabi Deo, 
under section 87 of tile Chota Naginir Tenancy Act. 

The plaintiff’s allegation was that pergannah Barway 
was granted by his father, Maharaja Jagannath Shahi 
Deo, to the father of the defendant, Lai Shahi, as a life 
jagir. A potta was granted to Lai Shahi, and a 
fcahiiZiai was executed accordingly. On the death of 
Lai Shahi, the defendant was allowed to retain posses- 
sion of the pergannah, but no fresh potta was granted 
to him, nor any kahuliat taken. He further alleged 
that the entry in the record-of-rights to the effect that 
the defendant’s tenure was putra-pautradika jagir 
was incorrect, and therefore he brought the present suit 
under section 87 of the Chota Nagpur Tenancy Act in 

Appeal from Appellate Decree, No. 2485 of 1911, and Rule No. 5356 
of 1911, against the decree of D. H. Kingsford, Judicial Commissioner of 
Chota Nagpur, dated July 13, 1911, reversing the decree of Bhiiban Mohan 
Chatterjee. Assistant Settlement Officer of Ranchi, dated Aug, 31, 1910. 

18 
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the Court of the Assistant Settlement Officer of Ranchi, 
for the correction of the said entry, on a declaration 
that the defendant’s interest was that of a tenant- at- 
will or, at best, he had onlv a life interest in the 


■ tenure . 

Sahi Deo. 


The defendant pleaded, inter alia, that he had a 
permanent and heritable interest in pergannah Burway. 

The Court of first instance dismissed the plaintiff’s 
suit. On appeal to the Judicial Commissioner, the 
decision of the Assistant Settlement Officer was re- 
versed, and the suit was decreed. 

Against this decision the defendant appealed to 
tlie High Court, and also obtained a Rule. 


1 1 ' 

I *; ^ ^ 

^ -I I' 


Mr. A. Chaudhuri (with him Baba Jogesh 
Chandra Dey), for the respondent, took a preliminary 
objection to the hearing of the appeal, on the groxrnd 
that no second appeal lay to the High Court. The 
present suit was brought under section 87 of the Chota 
Nagpur Tenancy Act, and sub-section (5) provides that 
an appeal shall lie in the prescribed manner and to 
the prescribed officer from decisions |)assed under sub- 
section (i). Section 264, clause (2), sub-clause (5), 
empowers the Local Government to make rules for 
apimals against decisions in disputes under section 87 
of the Act. The Local Government prescribed that 
appeals from decisions of Revenue Officers under sec- 
tion 87, cl. (i), would lie to the Judicial Commissioner. 
In the Bengal Tenancy Act, no doubt, a second appeal 
is allowed under section 109 A of the Act against 
d ecisions in certain cases passed by tlie Re venue Office r 
under section 103B, which is similar to section 87 of the 
Chota Nagpur Tenancy Act, but no second appeal has 
been given under this Act against the decision passed 
on appeal by the Judicial Commissioner. It is a deli- 
berate omission. 
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Mr. B. C. Muter Jor Mr. S. P. Sinha (with him 
Babii Provash Chancier Mitter, Bahu Suretvdra 
Madhub Mullick and Baba Harihat Prosad Sinha'), 
lor the appellant. If the judgment of the .Judicial 
Commissioner is the judgment of a Chdl Court, then 
an appeal lies to the High Court, unless it is expressly 
taken away. Is the judgment of the Judicial Commis- 
sioner a judgment of the Civil Court? I submit, it is : 
see Nilmoni Singh Deo v. Taranath Mukerjee (1). If 
it is a judgment of the the Civil Court, then section 100 
of the Code of Civil Procedure applies, and a second 
appeal would lie in this case to the High Court: see 
also Hare Krishna Mahanti v. Bishun Chandra. 
Mahanti (2), Kamaraiu v. The Secretany of State 
for India (3), Chaitan Patgosi Maliapatra v. Kimja 
Behary Patnaik (4), and Ham Lochan Singh v 
Beni Prasad Kumri (5). The Legislature could not 
have intended the Judicial Commissioner’s Court to be 
the final Court in matters dealt with under section 87 
of the Act. 

Stephen .1. This matter comes before us on appeal 
and also on a Rule. The appeal was from a decree of 
the Judicial Commissioner of Chota Nagpur sitting on 
appeal from an order under section 87 of the Chota 
Nagpur Tenancy Act. 

A preliminary objection is taken by the respondent 
that no second appeal lies in this case, and this 
contention, we think, must succeed. Sub-section {2) 
of section 87 of the Act enacts that an appeal shall lie 
in the prescribed manner, and to the prescribed officer, 
from decisions passed under sub-section (f). By an 
order of the Local fTOvernment which has power to 

(1) (1882) I. L. R. 9 Calc. 29.'). (4) (1911) I. L. 38 Calc. 832 ; 

(2) (1908) 7 0. L. ,J. 426. 16 C. W. N. 863. 

(B) (1888) I. L. R. 11 Marl. ,309. (6) (1908) 1. L. R. 36 Calc. 2.62. 
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1911 act ill this matter, the prescribed officer is the Judicial 
Eaghcbar Commissioner, and it is argued that an appeal lying 
Saht to him from a decision of a Revenue Officer there 

Protap c^n be no second appeal. It is admitted that the 
UdoyNath provisions of section 100 of the Civil Procedure Code 
— -- must be excluded either expressly or by implication. 

Stephen J. There is no express exclusion in this Act ; but we 
think, on looking at the frame-y^ork of this Act, 
that it is intended that no second appeal should lie to 
this Court. An appeal is provided for, as we have 
said, in sub-section (2) of section 87, and if there is to 
be a further appeal, we must then look to the provi- 
** sions of section 224 of the Act, which says that “a 
second appeal shall He to the High Court, under 
Chapter XLII of the Code of Civil Procedure, from 
any appellate decree passed by the Judicial Commis- 
sioner under this chapter, or from any order passed 
by him on appeal under section 215, sub-section (J).” 
We are of opinion that secti on 87 has been deliberately 
excluded from its scope. We are led further to this 
conclusion by a consideration of the provisions of the 
Bengal Tenancy Act from which this Act has been 
very closely adopted. Reading section 87 with sec- 
tion i06 of the Bengal Tenancy Act, it seems to us 
that it is by implication provided that there shall 
be no second appeal in cases arising under that 
section. 

We, therefore, hold that there is no second appeal 
in this case. The appeal is dismissed with costs. 

COXD J. I agree. It appears to me that clause (2), 
section 87, read with section 264, sub-section (7), 
clause via, is tantamount to an express provision of 
law within the meaning of section 100 of the Code 
of Civil Procedure that these appeals should be heard 
by the prescribed officers, and should not be heard by 
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officers other than those. I only desire to state that 
in the case of Mohunt Padmalav Bamanuja Das v. 
Lukmi Bani (1), to which we have been referred, 
there i.s nothing that in any way limits the scope of 
section 106 of the Bengal Tenancy Act in so far as it 
relates to suits between landlord and tenant. The 
appeal is dismissed with costs. 

[The Rule was also discharged.] 

,(* s, 0. G-. Appeal dismissed. 

(1) (1907) 12 0. W. N. 8. 


APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence E. JenUm, K.C.I.E., Chief Justice, and 
Mr. Justice Woodroffe. 

JARAT KUMARI DASSI 

V. 

BISSESSUR DUTT.^ 

Probate— Will— Standard of proof— Testamentary capacity— Evidence as to 
execution — Premmption— Expert evidence., relevancy and weight of — 
Practice— Succession Act {X of 1865\ ss. 46, 48, 50 — Evidence Act 
(1 of 1872), ss. 3, 10, 45, 101, 135. 

The standarti of proof to establish a will required by the Indian 
Statutes, is that of tlie prudent man and not an absolute or conclusive one. 

The doctrine in Tyrrell v. Painton{l) and Barry v. ButUn {2), 
discussed. 

Sliama Churn Kundu v. Khettromo7ii Dasi (3), referred to. 

The presumption against misconduct exists in a civil case, though 
it may be rebutted by a lower standard of proof tlian that m a criminal trial. 

Appeal from Original Civil, No. 33 of 1910, in suit No. 16 of 1909. 

(1) [1894] P. 151. (3) (1899) I. L. R. 27 Calo. 521 ; 

(2) (1838) 2 Moo. P. 0. 480. L. E. 27 I. A. 10. 

li) 
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Cooper V. Slade (1), and Devine v. Wilson (2), referred to. 

The admissibility, relevancy and weight of the evidence of experts, 
discussed. 

Per WOODROFFE J. If the cross-examining counsel, after putting 
a paper into the hands of a witness, merely asks him some question as to 
its general nature or identity, his adversary will .])ave no right to see tlie 
document, but if the paper be used for tlie purpose oi refreshing the 
memory of the witness, or if any question be put respecting its contents or 
as to the handwriting in which it is written, a sight of it may then be 
demanded by the opposite counsel. 

Pech V. Peek (3), referred to. 

Appeal by tlie petitioner, Sreemntty Jarat Kumari 
Dassi, from the judgment of CM tty J. 

This appeal arose out of an application for probate 
of an instrument, dated the 27th June, 1909, and 
purj)orting to be the will of Gopessur Dutt. The 
two issues were : first, whether the signature to the 
instrument was that of Gopessur Dutt ; and, secondly, 
in case it was his signature, whether when he placed 
it there he was of sound mind. 

The family relations and the circumstances attend- 
ing the illness and death of Gopessur ai’e set out 
in the following extract from the judgment of 
Jenkins C.J. : — 

“ Gopessur Dutt died in the early hours of the 28th 
of .Tune, 1909, at the age of 36 or thereabouts. He left 
a widow, the appellant Sreemntty Jarat Kumari Dassi, 
who seeks to propound the instrument in disj)ute. 
There was one daughter who died in infancy, but, apart 
from this, there was no child of the marriage. Gopes- 
sur was one of three brothers, the other two, both 
younger than him, being Bissessur, the caveator and 
respondent, and Parmessur. 

(1) (1857) 6 H. L. Gas. 746, 772. (2) (1855) IQ Moo. P. 0. 602, 531. 

(.3) (1870) 21 L. T. K. 670. 
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“ It is admitted by counsel for the respondent, and 
is clear from the evidence, that Gopessnr and Bissessiir 
were not on terms of friendship, The relations 
between Gopessnr and Parmessnr, however, were good ; 
for some time after they parted from Bissessiir they 
lived together in the garden house that had been 
allotted them on partition, and though, shortly before 
his death, Parmessnr had jiarted in mess and Avas 
building himself a separate house, this did not indicate 
any serious estrangement between these two brothers. 
Parmessnr died in the autumn of 1908, and a month 
after his death his widow gave birth to a little boy, to 
whom Gopessnr seems, not unnaturally, to have been 
attached. Gopessnr fell ill in March, 1909, and, while 
there may have been temporary iieriods of inij)rove- 
ment, he was never restored to health, though he 
iJassed through the hands of many and variously 
qualified medical attendants. At first his trouble seenis 
to have been appendicitis, later dysentery supervened, 
and he ultimately died of bowel trouble. His earliest 
attendant was Dr. Chatterjee, the family physician, 
who also brought in for consultation three doctors of 
repute, but they do not seem to have satisfied the 
patient, for in May he piaced himself under the 
homceopathic treatment of Dr. P. C. Mazumdar, a practi- 
tioner of good repute and standing. Shortly after this. 
Dr. P. C., Mazumdar, on leaving Calcutta, placed 
Gopessnr under the treatment of his son. Dr. J. N. 
Mazumdar, and so things went on for some time. 

“Then Gopessnr consulted a Kaviraj, but as dysen- 
tery appeared on or about the 18th of June, Dr. J. N. 
Mazumdar was again summoned, and he attended him 
up to his death. 

“ On the 20th and 21st of June, Dr. D. N. Ray was 
called in for consultation, and there seems to have 
been a slight imiirovement in the iiatient’s condition 
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^ til l the 25th, when he was not so well. On the 26th, 
Jarat lie was seen both by Dr. P. 0. Maznmdar, who had 
^DAsm to Calcutta, and by Dr. J. N. Maznmdar. On 

®. the Sunday morning, they both saw him. On the 
of Sunday, the 27th, Dr. P. C. Maznmdar 
visited him about 5 or 5-30. Shortly after this, about 
8 or 8-30 o’clock, Gopessur is alleged to have executed 
the will now propounded. Then he is said to have 
slept, but the pain becoming intense. Dr. J. N. Mazum- 
dar was sent for. He was, however, unable to come, 
and in his place Dr. Goswami visited the patient and 
remained with him until his death, about 1 or 
2 o’clock on the morning of the 28th. The same day 
the cremation took place, and on return from it the 
widow, according to her evidence, handed over to her 
brother, Sambhu Nath Sen, the will and certain drafts, 
which had been entrusted to her by her husband, and 
on the 29th in the morning they were delivered by 
him to Mr. Eutter, the family attorney, whose assistant 
he was.” 

By the alleged will, which was in the Bengali 
character, the wife was appointed sole executrix, and 
subject to a few legacies the whole of Gopessur’s pro- 
perty was bequeathed to her absolutely and she was 
given a power of adoiJtion. The effect of this would be 
to deprive Bissessur Dutt of the reversionaiy interest 
which would accrue to him in the event of an intes- 
tacy. The names of Sambhu Nath Sen and Hem 
Chandra Neogi appeared as attesting witnesses to this 
will. 

It was the petitioner’s case that the first time that 
the question of a will was seriously mooted was on 
the 19th June 1909, and on the 20th June Gopessur 
dictated his will to his sircar as it appeared in exhibit 
B. The same day this was fair copied into exhibit C. 
Certain alterations wei’e made and a fresh copy made 
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tliatniglit, viz., exhibit D. All three copies were taken 
to Gopessiir next morning and read by him, bat 
nothing further was done at the time as his condition 
had improved, and exhibit D was finally signed and 
executed as Gopessnr’s will on the evening of the 
27th Jane. 

On the 11th Angnst 1909, the widow applied for 
grant of probate of this will. Bissessnr had entered 
n caveat on the 19th July, and on the 20th August he 
filed his affidavit in support of his caveat, stating as 
his grounds of objection to the issue of probate the 
following : — 

“I have no personal knowledge as to whether the said ^alleged will is 
tlie last will ot the said deceased, or as to whether it was duly and properly 
or at all executed by the said deceased or duly and properly attested as 
required by law, and if it was executed by the said deceased, under what 
circumstances it was done and whether the said deceased was in a dis- 
posable frame of mind and body, but so far as I have been able to ascertain 
from enquiries made, so far 1 verily believe that the said alleged will of 
the said deceased, dated 27th June 1909, is not and cannot be the will of 
the said deceased.” 
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Thereupon, ou the 31st August, 1909, the matter 
was set down as a contentious cause, and the pro- 
ceedings took the form of a regular suit. The suit 
came on for hearing before Chitty J. on the 10th 
December, 1909, and lasted for 24 days. At first the 
case of the caveator was vague and indefinite, but 
after the Christmas vacation the will was denounced 
as a forgery : Sambhn Nath Sen was said to have 
forged Gopessnr’s signal, nre, and the petitioner herself 
to have been a party to and liave had a hand in the 
forgery. 

On the question of the mental capacity of Gopes- 
sur the evidence on the part of the petitioner con- 
sisted of the testimony of the three doctors who were 
in actual attendance on Gopessnr, viz., Dr. P. 0. 
Moznmdar, Dr. J. N. Moznmdar and Dr. S,N. Goswami, 
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^ tlie two attesting witnesses Samblin Nath Sen and 
Jarat Hem Ohander Neogy, the sircar Pran Nath Soor and 
i™ the petitioner. To this was opposed the evidence of 
n> caveator, his nephew, two servants in Gopessur’.s 
service, who left in the course of the suit under 
suspicious circumstances, and Colonel Pilgrim, a 

doctor, who had never seen the deceased. 

The petitioner’s three medical witnesses, whose 
probity was unimpeached, testified that Gopessur’s 
mental and testamentary capacity was unimpaiind, 
and were not cross-examined on this point. Colonel 
Pilgrim on the other hand gave it as his opinion 
that the evidence of the former three doctors, as 
derived from copies of their deposition, was meagre 
and unsatisfactory. 

On the question of the genuineness of the 
signature, there was in favour of the petitioner the 
direct evidence of the two attesting witnesses, the 

sircar and herself who all claimed to be eye-witnesses 

of the execution: there was also the testimony of 
Mr. Rutter, who expressed liis belief that the signa- 
ture was in the handwriting of Gopessur. In opposi- 
tion to the execution was the evidence of the caveator 
and his nephew, both of wliom were of opinion that 
the signature was not genuine, and the evidence 
of the two former servants of Gopessur. Babu Mohini 
Mohan Chatterjee, a solicitor, was called by the cave- 
ator as an expert in the Bengali language and writing, 
and gave it as liis opinion that the person who dictated 
that will must have been possessed of some skill in 
drafting, and some literary culture in Bengali, together 
with some knowledge of Bengali conveyancing. 

It was contended by the caveator that he was not 
on such unfriendly terms with Gopessur as to have 
induced the latter to exclude him from the will; but 
assuming that Gopessur would have so desired, there 
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WHS no reason wliy lie should, not have made Parm.es- 
snr’s son, of whom he was very fond, his heir. It 
was urged that Gopessnr’s illness had so aflected his 
physical and mental powers as to render it impossible 
for him to execute or make a will. It was alleged 
the signature to the will had been forged by Samhliu 
Nath, and the Bengali date below the signature was 
in the handwriting of Jarat Kumari herself. Reliance 
was placed on the literary and legal form of the will, 
Gopessur having been a man of no literary attain- 
ments. It was also contended that the story of the 
three drafts of the 20th June was false and incredible. 

Chitty J. in his judgment purported to apply the 
doctrine laid down in Tyrrell v. Painton (1) and 
Barry v. Butlin (2), and applied the test — 

Is the evidence of the witnesses whom the petitioner has called to support 
her case so unimpeachable, so absolutely trustworthy in itself as by its 
own merit to dispose of ail objections and allay all doubt and suspicion ? 

His Lordship concluded as follows: — 

“Taking tl.ie evidence on both sides as a whole, I am of opinion that 
the petitioner has failed to make out lier case. There are elements of 
doubt and suspicion which liave not been removed. It is not necessary 
for me to express a definite opinion and to determine precisely where the 
truth lies. It would be difficult and indeed impossible to do so. It may be 
that there was some talk of Gopessur making a will. Gopessur may 
have intended to do so. On tne other hand tlie signature may be a forgery 
pure and simple. It may be that a will was prepared and Gopessur’s 
signature obtained when he was in a moribund condition, and so not capable 
of knowing what he was doing. There are various other possibilities. 
All that I can or need say is that the propounder has failed in the words 
of Parke B. to ‘satisfy the conscience of tlie Court that the instrument 
propounded is the last will of a free and capable testator.’ Probate must 
therefore be refused.” 

From his judgment and order the petitioner, 
Jarat Kumari Dassi, appealed. 

(1) [1894] P. 151. (2) (1838) 2 Moo. P. C. 480. 
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Jenkins C.J. [After setting out the facts, his 
Lordship continued :] I propose here to examine the 
judgnient under appeal. The key to the decision is, 
1 think, this : there are a number of circumstances 
which in the opinion of the learned Judge create sus- 
picion ; the occasion for suspicion has not been 
removed : tlierefore the will lias not been proved. 

In so handling the case the learned .fudge professed 
to be guided by Tyrrell v. Painton (1). As I under- 
stand that decision it laid down no new principle, but 
it merely applied a well established principle to an 
exceptional set of circumstances. Tliat principle was 
enunciated in Barry v. Butlin (2), where it was said : 
“The rules of law according to which cases of this 
nature are to be decided do not admit of any disunite 
so far as they are necessary to the determination of the 
present apjreal, and they have been acquiesced in on 
both sides. These rules are two : The first, the onus 


probandi lies in every case upon the party propound- 
ing a will, and he must satisfy the conscience of the 
Court that the instrument so propounded is the last 
will of a free and capable testator. The second is, 
that if a party writes or prepares a will under which 
he takes a benefit, tliat is a circumstance that ought 
generally to excite the suspicion of the Court, and 
calls upon it to be vigilant and jealous in examining 
the evidence in support of the instrument, in favour 
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of whicii it ought not to pronounce unless the suspi- 
cion is removed, and it is judicially satisfied that the 
paper propounded does ex^iress the true will of the 
deceased. ” 

The effect of this decision is tersely stated by Lord 
Davey, as he afterwards became, in Tyrrell v. Painton 
(1), where he said : “ The principle is that -wherever 
a will is prepared under circumstances which raise a 
well-grounded suspicion that it does not exx^ress the 
mind of the testator, the Court ought not to pronounce 
in favour of it unless the suspicion is removed. ” 

The suspicion to which allusion is made must, 
I think, be one inherent in the transaction itself, and 
not the doubt that may arise from a conflict of testi- 
mony which becomes apparent on an investigation 
of the transaction . 

Now, while I willingly concede the value to us of 
these decisions, it must not be forgotten that the 
law is laid down for us in clear and imperative terms 
by Acts of the Indian Legislature, and it is by the 
provisions of those Acts that we must be guided. 
Gopessur was a Hindu, and the law applicable to any 
will alleged to have been executed by him is to be 
found in the Hindu Wills Act, which incorporates the 
sections of the Succession Act to which I will refer. 

By section 46 of the Succession Act it is provided 
that every person of sound mind and not a minor may 
dispose of his property by will. In Explanation 4 to 
this section it is said that no person can make a will 
while he is in such a state of mind, whether arising 
from drunkenness, or from illness, or from any other 
cause that he does not know what he is doing. A 
light is thrown on the meaning of the section by the 
illustrations appended to it. 
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By section 48 it is provided that a wilJ or any part 
of a win the making of which has been caused by 
fraud or coercion or by such importunity as takes 
away the free agency of the testator is void. 

Section 50 prescribes the rules for the execution of 
unprivileged wills, and enjoins (among other thing.s) 
that the testator shall sign the will ; that his signa- 
ture shall be so placed that it shall appear that it was 
intended thereby to give effect to the writing as a 
will ; and that it shall be attested by two or more 
witnesses. 

So much then for the conditions necessary for a 
valid will. Next w^e have to .see how the existence of 
those conditions is to be established. For this I turn 
to the Evidence Act, wiiich declares by section 8 that 
a fact is said to be proved wlien, after considering the 
matters before it, the Court either believes it to exist, 
or considers its existence so probable that a prudent 
man ought, under tlie circumstances of the particular 
case, to act upon the .supposition that it exists. The 
disproof ot a fact is similarly treated. It appears to 
me that the learned .ludge has required a higher 
standard of proof than the law prescribes. Thus at 
one place he say,s— “ but even so it cannot be said that 
there is no doubt regarding Gopessur’s possession of 
the requisite mental activity at the point of time 
ill question ; again, in discussing the signature on the 
will he says: “It is therefore impossible to express 
cl (lociclGcl opinion on this 
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necessarily imperfect ; for apart from the inherent 
nncertaint}’’ of human affairs, the presentment of them 
to a trihiinal is ordinarily the outcome of faixlty observ- 
ation, defective memory, inaccurate description and 
natural bias, and even that is blurred here by the 
intervention of interpretation. 

Demonstration, or a conclusion at all point.s logical, 
cannot be expected, nor can a degree of certainty be 
demanded of which the matter under investigation is 
not reasonably capable.. Accepting the external test 
which experience commends, the Evidence Act, in 
conformity with the general tendency of the day, 
adopted the requirements of the prudent man as an 
appropriate concrete standard by which to measure 
proof. 

The Evidence Act is at the same time expressed 
in terms which allow full eliect to be given to 
circumstances or conditions of probability or im- 
probability, so that -where, as in this case, forgery 
comes in question in a civil suit, the presumption 
against misconduct is not wdthout its due -v^eight 
as a circumstance of impmbability, though the stand- 
ard of proof to the exclusion of all reasonable doubt 
required in a criminal case may not be applicable : 
Coo^per V. Slade (1) and Devine v. Wilson (2). 

I have dealt with this topic in some detail, as, at 
first blush, it would almost appear as though -vn are 
asked to dissent from the learned Judge’s apprecia- 
tion of the evidence, and that I should hesitate 
to do in the absence of very strong circumstances 
justifying such a course. What -vn have to see in 
this case is whether, after considering the matters 
before us, the Court ought to believe the two main 
facts alleged by the petitioner, or to consider them 
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so probable that a prudent man ought, in the circum- 
stances of this particular case, to act upon the 
supposition that they are true. These two fact.s 
alleged are, first, that Gopessur was of sound mind 
at the time of the alleged execution of his will, and, 
secondly, that he in fact duly executed his will. 

First I will deal with the problem whether he was 
mentally capable of makijjg the will propounded, 
bearing in mind that, for tliis ijurpose, it is on the 
petitioner to establish affirmatively that he was at 
or about 8 or 8-30 on the evening of the 27th of June, 
1909, of sound mind, and not in such a state of mind 
from illness or any other cause that he did not 
know what he was doing (section 46 of the Indian 
Succession Act). If the story of the preparation of 
the will be accepted, a lowei* standard of capacity 
would be requisite: Pereira v. Pereira (Y) •, still I 
propose to di.scuss the evidence in the first *place 
without reference to the view that Gopessur had a 

prior knowledge of the contents of the alleged 
will. 

[His Lordship then dealt with the evidence of the 
petitioner’s medical witnesses, commenting on the 
circumstance that they were not cross-examined as 
to Gopessur’s mental condition.] 

I pause here to say that, though these three 
witnesses may be experts, their evidence in this case 
has not been that of experts, but of men who had 
observed relevant facts, and whose evidence derives 
an enhanced value from the circumstance that they 
had favourable opportunities, peculiar facility and ‘ 
obvious incentive for accurate observation, and that 
their training would fit them to appreciate and 
describe what they observed. 

(1) [1901] A 0. .864. 
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At this point, it will be convenient to consider 
the evidence of the medical man who was called by 
the caveator by way of counterblast. 

He is Colonel Pilgrim, also a medical man of 
repute in Calcutta, but without the advantage of 
having seen Gopessur. He comes before the Court 
as an expert j)ure and simple, and without discussing 
the argument as to the characteristics of this type of 
remunerated witnesses, or determining how far he is 
merely to be regarded as a man who is paid a retainer 
to make a sworn argument, it is impossible to get 
away from the fact that he labours under a disadvant- 
age to which his medical brethren, if the difference 
of schools permits this description, were not subject. 
They saw the patient ; he did not. The learned Judge 
seems to have read the expert’s evidence as supporting 
his own view that the evidence of the three doctors 
was meagre and unsatisfactory in the extreme. 

But it is important to see what was the question 
that elicited from the expert, the reply to which the 
lear ned Judge apparently alludes. 

This is the question that had such momentous 
consequences — 
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“ How would you describe the clinical picture 
such as it is that is presented by the evidence of the 
three doctors ? 


A. Meagre and incomprehensible.” 

But as I read the evidence of the three doctors, they 
did not profess to paint a “ clinical picture,” whatever 
that may mean, but as plain honest men to give a true 
and plain account of Gopessur’s mental condition on 
or about the 27th June 1909, as it appeared to them. 
Had they been required to paint a clinical picture for 
the expert’s purposes, I see no reason to suppose they 
would have been incapable of responding to the demand . 
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To clinch the matter, counsel put this question to 
his expert — 

“ Q. Upon the meagre and incomprehensible 
clinical picture presented by the evidence of the 
doctors are you able to form a clear, satisfactory and 
convinced opinion as to the mental condition of the 
patient daring, say, the last eight hours of his life ? 

A. No, I am not. 

Q. Or during the last 8 or 10 days of his life ? 

A. No, I am not.” 

So much the worse for the expert ; but I fail to see 
how this discredits the evidence of facts given by the 
ttiree doctors. 

[His Lordship then dealt with other evidence on 
the first issue.] 

The conclusion then to which I come, on the best 
consideration I have been able to give to the case, 
is that on the 27th of June, at the time when Gopessur 
was alleged to have executed the will, he was of 
sound mind, and that, though very feeble and debi- 
litated, he was capable of knowing what he was doing 
and of exercising a judgment as to the proper mode 
of disposing of his i)roperty. 

Then, was the instrument now propounded in fact 
executed by Gopessiir ? 

[His Lordship then examined the evidence on the 
question of execution :] 

In my opinion of the evidence directly bearing 
on the question whether Gopessur executed his will 
on the 27th June as alleged by the petitioner, there is 
a distinct preponderence in favour of its execution. 
Is there then anything in the probabilities of the case 
that disturbs this preponderance ? 

[In dealing with the probabilities of the case, his 
Lordship considered the relations between Gopessur 
and Bissessnr, the absence of internal evidence of 
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forgery, the purport of the will, Dowlat Koer v. 
Samphul Das (1), and the nature and preparation of 
the three drafts of the 20th June.] 

The conclusion to which I come is that the story 
of the three documents is in the main true, and though 
Sambhu Nath may not have been so detached as the 
evidence would make out, I hold that exhibits B, C 
and D were written out as the witnesses describe, 
and that Gopessur was I’esponsible for them, and 
knew and undei stood their contents. His menta^ 
capacity at that time has not been questioned, so 
that had it been necessary, it would iiave been open 
to the petitioner to rely on the doctrine recognised 
in Pereira v. Pereira (2). 

It now only remains for me to express the view 
I take of the whole case. The weight of evidence 
in my opinion is strongly in the petitioner’s favour, 
both as to Gqpessur’s mental condition and the fact 
of execution. Though there are matters on which 
there is room for doubt, I am unable to regaxd the 
probabilities as opposed to the case made by the 
petitioner ; rather otherwise. Moreover, the mere 
improbability of this or that in so complex a. trans-' 
action as th at und er consideration cannot go for 
much against the clear and distinct evidence of 
witnesses of good general character, and, after all, 
probability and improbability of the type with which 
wo are here concerned is apt to become a inatter 
of specuhition and predilictiorr, for difiereirt persons 
act diiferently in similar circumstances. And much 
of that which has been classed as improbable in. this 
case comes to little more than a failrrre to observe a 
higher standard of precaution and to do the wisest 
and safest thing under the circumstances. 

(1) (1897) I. L. R. 25 Calo. 459. (2) [1901] A G. 354. 
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The conclusion then to which I come is that 
Oopessur did sign Exhibit D on the evening of June 
27th as alleged by the petitioner, that he intended 
by so signing to give effect to the writing as his last 
will, that at the time he was of sound mind and 
capable of exercising a judgment as to the proper 
mode of di.sposing of his property, and that he knew 
what he was doing. No dispute was raised before 
us as to the legality of the attestation. 

The judgment of Chitty J. should, therefore, be 
reversed, and a grant of probate made to the petitioner, 
Sreeniutty Jarat Kuinari Dassi. The costs of the suit 
and appeal throughout must be borne by the respond- 
ent, Bissessur Dutt. 

■4 

WOODTIOFFE J . A con s iderable number of decisions 
have been cited upon the question of the nature of the 
proof required in the case of wills. In my opinion a 
reference to them is unnecessary, for I am not aware 
that a probate case is in any respect singular, as regards 
the applicatioif of the general principles of proof. 
Those general principles liave been stated in the 
Evidence Act to be as follows 

“ Whoever desires any Court to give any judg- 
ment as to any legal right or liability dependent on 
the existence of facts which he asserts, must prove that 
those facts exist ” (Evidence Act, section 101). In this 
case we are asked to give judgment as to the exist- 
ence of the will propounded and as to the legal right 

which follow such a conclusion. Section 3 shows the 
meaning of proof to be that the fact (in this case the 
will) is proved when the Court, after considering the 
matters before it, either believes it to exist or considers 
its existence so probable that a prudent man ought, 
under the cdrctimstances of the particular case, io act 

upoji the supposition that it exists. Each case must 
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tTierefore be determined on its own facts. Upon bow- 
ever tbe decisions cited I would observe that tbe rule 
in Tyrrell Y.Painton (1) applies in my opinion to cases 
wbere tbe circumstances of su.spicion arise from tbe 
nature of tbe case as put forward by tbe propounder. 
In sucb ca.ses tbe propounder must remove tbe suspi- 
cion wbicb bis own case creates. Wbere, however, tbe 
alleged suspicion against a wull arises from facts wbicb 
form part of tbe impugnaut’s case tben tbe Court nmst 
see wbetber the facts wbicb ai’e said to give rise to tbe 
suspicion are proved or wbetber tbe plaintiff’s case is 
proved. Tbe rule tberefore does not apply, where tbe 
question is simply wbicb set of witnesses should be 
believed : Shama Ghvrn Kimclu v. Khettromoni Dasi 
(2). In the present case tbe defendant imfs forward 
(though in an uncertain way and at a late period of tbe 
case) a charge of forgery. This tbe learned Judge has 
found to be not established. 

Of tbe defendant’s eight witnesses, tbe first and last 
are formal. Tlie learned Judge does not accept tbe 
caveator’s evidence, nor that of tbe two former ser- 
vants. He does not, at one passage at least, consider 
Colonel Pilgrim’s evidence necessary for bis decision, 
though on other points be does refer to it. Tbe bulk 
of Colonel Pilgrim’s evidence was irrelevant. He 
stated that be was unable to pronounce an opiiiion 
either as to tbe cause of death or as to tbe physical and 
mental condition of tbe alleged executant. This 
admission substantially disposes of bis evidence. 
Other portions of his testimony are inadmissible 
as being mere advice to tbe Court on the evidence 
and outside tbe opinion rule ; or, if admissible in 
form, are not in the present circumstances of value 
or relevant. This testimony appears to have been 

(1) [1894] P. 161, (2) (1899) I. L. R. 27 Calc. 521 ; 

L.B.27LA.10. 

20 



Jarat 

Kumari 

Dassi 

V. 

Bissesscr 

Butt. 

Woodroffe 

J. 



262 


INDIAN LAW EEPOETS. [VOL. XXXIX. 



given not after beai’ing the evidence, but on a copy 
Jarat of fLe deposition. It has been objected that this in 
itself makes the evidence inadmissible. I do not agree, 
». though I think the better course to follow where 
expert testimony is given is that the expert should hear 
the evidence as to which he is asked his opinion. 

WOODROFFE Tiiere remain the two witnesses, Mohini Mohan 
Chatterjee and Gora Ohand Muliick. As regards the 
first, it was contended that he was not expei't. It is 
however quite clear in my opinion that he is expert on 
questions relating to the Bengali language which is 
his own (including Bengali legal terms) and Sanskrit 
which he has studied. It is essential, however, to 
distinguish the, rule of qualification founded on 
experience of the witness, and that which permits him 
to advise the Court with an opinion. Every witness 
must be fitted or expert in the matter upon which he 


gives his supposed knowledge. In some cases, viz., 
where the wntness is “ expert” in the narrower sense, 
his competency must be specially shown. The ques- 
tion however whether besides deposing to facts he is 
to be permitted to express his opinion, is another 
matter. In each case therefore it must be asked : Is 
the matter one upon which the w'itness is sufficiently 
qualified by experience ; and if he is, is it a matter 
upon which the witness is permitted to assist the 
Court with his opinion? This must be (section 45, 
Evidence Act) a matter of foreign law, science and 
art, handwriting and finger-impressions. It would be 
relevant in this case to prove by the evidence of 
persons who knew him that the testator was of limited 
education and without literary and legal attainment, 
and then that the alleged will was written in literary 
Bengali and contained terms of a peculiar literary or 
technical legal character, and on these facts to invite 
the Court to say that the will was not written by the 
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deceased . His evidence, however, in parts goes beyond 
this, and where it does is inadmissible as where he 
was asked to express an opinion as to the Jiterary skill 
and culture and legal knowledge of the deceased. 


1911 


The learned Judge states that his evidence raises a 


grave doubt whether the will was the exclusive com- 
position of the alleged testator as the petitioner’s 
witnesses assert. As regards Gora Chand Mullick, the 
learned Judge, after stating that he is a partisan of 
Bissesswar and that portions of his evidence are hard 
to believe, says that he is inclined to think that his 
story as to the deceased’s physical condition is sub- 
stantially correct. These two are practically the only 
conclusions (though it may be doubted whether they 
amounted even to that) which are held to be estab- 
lished by the defendant’s evidence. 

The questions then became simply this : Had the 
plaintitf under these circumstances made out his case. 
The learned Judge has held that he has not, because 
he thinks that there are elements of doubt and sus- 
picion which have not been removed. 


Jarat 

Kumari 
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WOODROFFE 

J. 


Before dealing with this there are two points of 


evidence which arise upon the defendant’s case as to 
which I desire to express my opinion. As regards 
Bissessur, the learned Judge points out that he 
abstained from going into the witness-box until all his 
witnesses other than the experts and formal witnesses 
had given evidence. The Court might and, I venture 
to say under the circumstances of this case, should 
have directed that the caveator be examined earlier, 
if not (as would have been proper) in the first place. 
The Court has always power to do this under sec- 
tion 135 of the Evidence Act. 

Next, in re-examination of the witness Gora Chand, 
an unproved copy of a statement briefed to counsel 
of his evidence was imt into his hands and he was 
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^ asked whether it correctly represented the substance 
Jaeat of what he had told the caveator’s attorney. The 
JDassi^ question, though objected to, was allowed and answered 
V. affirmatively. It is not necessary to consider whether 
Dutt. admissible, as the document itself was subse- 

Wo»FB rejected. I would observe, however, that the 

J, ^ Couit could not assume that the document was proved 
from the refusal of opposing counsel to cross-examine 
to it. The latter was entitled to wait until the Court 
ruled whether the document had been proved or 
not. A question has arisen in connection with this 
as to the right of counsel to inspect a document which 
opposing counsel has i)ut in the hands of a witiress. 
The rule on this point -appears to be correctly stated 
in Taylor on Evidence, 1452, as follows: “On the 
whole the practice seems to be that if the cross-examin- 
ing counsel, after putting a paper into the hands of 
a witness, merely asks him some question as to its 
general nature or identity, his adversary will have no 
right to see the document, but that if the paper be 
used for the purpose of refreshing the memory of the 
witness or if any questions be put i’es 2 )ecting its con- 
tents or as to the handwriting in which it is written 
[as in Peck v. Peck (1) cited to us in argument], a 
sight of it may then be demanded by tlie opposite 
counsel.” 

[His Lordship then dealt with the evidence, and 
concurred in decreeing the appeal.] 

Appeal allowed. 

Attorneys for the appellant : Rutter Co. 

Attorneys for the respondent G. C. Ohunder c)’- Go. 

. . J. c. 

(1) (1870) 21 L. T. R. 670. 
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CIVIL RULE. 


Before Mr. Justice Mooherjee and Mr. Justice Oarndujf. 

LANOAT SINGH 


JANKI KOER.* 

Decree, amendment of — Clerical or arithmetical mistake — Whether siiCiessire 

ap2Hicatio?is for amendment of decree maintainable — Cicil Procedure 

Code (XIV of 1882)^ ss. IS.^206 — Inherent power cf Court. 

A Court is cornpetent to entertain successive applications for amendment 
o£ clerical or arithnietical mistake in a decree, or of error arising’ therein 
from any accidental slip or omission. Such applications for amendment of 
a decree are not barred by tlie rule of res judicata. But if an application 
for amendment has been heard ami disposed of on the merits, a subsequent 
application may not be maintained in the same matter, and it may be 
barred upon general principles of hnv. 

The power to amend a decree so as to correct a clerical or arithmetical 
inistake therein, or an error arising from an accidental slip or omission, is 
inherent in every Court and may be exercised at any time the error is 
discovered, although tlie Court cannot exercise such power unless the error 
is of the description mentioned in section 206 of tlie Code of 1882. 

Rule obtained by Langat Singli, assignee of tlie 
decree-holder. 

One Sliyain Sivendra Shahi brought a suit in 1899 
against the opposite party, Maharani Janki Koer, for 
recovery of jewelleries and other valnahle articles, on 
the allegation that the property belonged to his 
deceased wife, in the Court of the Subordinate Judge 
of Motihari. The matter was referred to arbitration of 
two gentlemen, and the arbitrators not being unani- 
mous gave two separate awards on the 13th and 14th 
of July, 1901. According ta the terms of submission it 

® Civil Rule, No. 2617 of 1911, against the order of KlietraLal Sinha, 
Subordinate Judge of Muzalfarpur, dated March 16, 1911. 


Aug. 28. 
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was then referred to Mr. Grouse, Collector of Saran, 
Lasgat who made his award on the 7 th September, 1901. 
oiNGH fppg learned Subordinate Judge passed a decree in 
•Janki accordance with the award of the umpire on the 22nd 
Iaoek. of November, 1901. The decree stated that the claim 
of the plaintiff was decreed as per award of the umpire 
and the arbitrators in the manner specified. It 
appeared that the arbitrators and the umpire attached 
lists of properties in their award. In 1902, the 
decree-iiolder applied for delivery of articles as 
given in the different lists as if they were dis- 
tinct articles. The Judgment-debtor opposite party 
stated that when the decree was drawn nj^ a con- 
fusion was made between the different lists, and 
properties were mentioned twice as if they were 
distinct and separate ; and on the 26th of November, 
1902, the judgment-debtor applied for amendment 
of the decree under section 206 of the Code of 
Civil Procedure. Tim learned Subordinate Judge 
refused the application on the 7th February, 
190.3, on the ground that it had not been explained 
to him how the decree was contrary to the judgment. 
On the very same date an applicatin for the review 
of the order of dismissal was made by the judgment- 
debtor, and it was also rejected by his successor in 
office on the 16th of May, 1903. Thereupon, on the 
21st of May, 1903, the judgment-debtor filed another 
application for amendment of the decree, and the 
learned Subordinate Judge rejected it on the 12th 
December, 1903, on the ground that an amendment was 
ujinecessary. Thereafter the decree-holder applied for 
execution of the decree on the 10th of September, 1904. 
The learned Subordinate Judge holding that the decree- 
holder was entitled to articles mentioned in the lists 
referred , to in the decree, allowed the execution to 
proceed on the 21st of August, 1905. On the day 
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following, the judmeiit-debtor presented a fresh appli- 
cation for amendment of the decree ; he also ijreferred 
an appeal to the High Court against the decision of the 
Subordinate Judge in the execution case. By an order 
of the High Court, the hearing of the application for 
amendment of the decree was postponed till the 
disposal of the appeal by this Court. On the 23rd 
of January, 1907, the appeal to the High Court was 
dismissed. The application for amendment of the 
decree was then taken up by the learned Suboi’dinate 
Judge ; and on the 16 th of March, 1911, he gi’anted the 
application for amendment, and directed the woixls 
“arbitrators and” and “ list Ai to A 12 ” be expunged. 
It appeared that the petitioner Langat Singh purchased 
the decree on the 16th of October, 1908, from the 
decree-holder Shy am Shivendra Shahi aforesaid, and 
he was brought upon the record. 

Against that order of the Subordinate Judge grant- 
ing the application for amendment, the petitioner 
moved the High Court and obtained this Rule. 

Mr. S. P. Sinha, Babti Mohendra Nath Roy and 
Babu Luchmi Nmxmi Sinha, for the petitioner. 

Dr. Rash Behary Ghose, Babu Ram CharanMitter 
and BabuDwarka Nath Mitter, for the opposite party. 

Cur. aclv. vult. 

Mookeejee and Caendufp JJ. We are invited 
in this Rule to set aside an order by which the Court 
below has amended a decree made on the I4th Decem- 
ber, 1901. The order of the Subordinate Judge is 
assailed on the ground that it was made without 
jurisdiction, inasmuch as two previous applications, 
similar in scope and character to the present, had been 
refused. The circumstances under which the order 
in question has been made may be briefly recited. 
In 1899, Babu Shyam Sivendra Shahi, husband of the 
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sister of Maharajah Harendra Eishore Singh of Bettia, 
commenced an action against Maharani Janki Eoer 
for recovery of jewelleries and other valuable articles, 
alleged to be the property of his deceased wife. The 
matters in controversy in the suit were referred to 
two arbitrators, Mr. Hall and Baba Jagneshwar 
Prasad Singh. The arbitrators were not unanimous, 
and gave divergent awards on the 13th and 14th July, 
1901. The matter was thereuj)oa. referred, in terms 
of the submission, to Mr. Grouse, Collector of Saran, 
who made his award on the 7th September, 1901. 
The Subordinate Judge accex^ted the award of the 
umpire and directed on the 22nd November, 1901, that 
a decree be drawn up in accordance therewith. 
When the decree was drawn up, however, it stated 
that the claim of the ijlaintiff wms decreed as per 
award of the arbitrators and the umpire in the manner’ 
specified. It is nece.ssary to explain at this stage that 
one of the arbitrators, Mr. Hall, in his award, made 
mention of a Hindi list (Exhibits B to B,) of the 
articles which Maharani Janki Eoer admitted to 
have received from Benares, where the wife of the 
plaintiff had died. A translation of this list was 
attached to the written statement and was called 
list A. The other arbitrator, Babu Jagneshwnr Singh, 
mentioned three lists, A, B and C. Tw’elve other lists 
appear to have been prepared (Exhibits Ai to Aij) 
which, it is said, merely enumerated articles 
mentioned in the Hindi list (Exhibits B to By ) or in 
the English version thereof (Exhibit A). The umpire 
allowed the plaintiff properties included in the Hindi 
list (Exhibits B to By). When the decree in the suit 
came to be drawn up, it is asserted by the defendant, 
a confusion was made between the different lists, and 
properties were mentioned twice as if they 'were 
distinct and separate. This error, it is suggested, was 
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due to the fact tliat although the Subordinate Judge 
had passed judgment in accordance with the award of 
the umpire, the decree, as drawn up, was on the basis 
of the award of the umpire as also those of the ai-bitra- 
tors who had recorded divergent awards. This decree 
was drawn up on the 14t.h December, 1901. In 1902, 
the decree-holder applied for delivery of the articles 
both of list A and of lists Ai to A 12 as if they were 
distinct articles. The result was that on the 26lh 
November, 1902, the judgment-debtor applied for 
amendment of the decree. On the 7th February, 1903, 
the Subordinate Judge refused the ai^plication on the 
ground that it had not been explained to him how 
the decree was contrary to the judgment. It has 
been stated in the affidavit filed on behalf of the 
judgment-debtor in this Court, that this arose from 
the circumstance that the proceedings had been 
transferred from Motihari to Chapra, and tlie new 
pleader at the latter Court had no opportunity allowed 
to him to receive instructions from the judgment, - 
debtor. On that very date, the judgment-debtor 
applied for a review of the order of dismissal, but 
on the 16th May the application for review wms 
refused on the ground that the successor of the 
Subordinate Judge who had made the order was not 
comj)etent to review it. Thereuj)on, on the 21st May, 

1903, the judgment-debtor presented a fresh applica- 
tion for amendment. That airplication was dismissed 
on the 12th December, 1903, because in the opinion 
of the Subordinate Judge an amendment wms unneces- 
sary. He held in substance that the enumeration of 
the two sets of duplicate lists in the decree was a 
mere surplusage, not calculated to mislead anybody. 
The decree-holder thereafter on the 10th September, 

1904, applied for execution of the decree. The 
Subordinate Judge held on the 21st August, 1905, that 
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tlie decree-holder was entitled to the articles in both 
sets of lists or their value, though he was of 
opinion that one set of lists was merely a duplicate 
of the other and only one set of articles was in 
existence. The Subordinate Judge came to this 
remarkable conclusion, because he felt himself bound 
by the decision in the previous execution case 
as to the meaning of the decree, on the principle 
explained by the Judicial Committee in Mungul 
Pet\skad Dichit v. Griia Kant Lahiri (1) and Sam 
Kirpal Shukul v. Sup Kuari (2). The Subordinate 
Judge further held that although the interpretation 
of the lists accepted by his predecessor was correct on 
the facts, yet as the decree had not been amended, 
he was powerless to do justice between the i^arties. 
On the day following the delivery of 'this judgment, 
the judgment-debtor presented a fresh application for 
amendment of the decree. On the 22nd November, 
1905, the judgment-debtor also lodged an appeal in 
this Court against the order of the Subordinate Judge 
in the execution case. The result was that the hear- 
ing of the application for amendment was adjourned 
pending the hearing of the appeal by this Court. On 
the 23rd January, 1907, a Divisional Bench of this 
Court (Mitra and Caspersz, JJ.) dismissed the appeal. 
The learned Judges held that it was not competent to 
the execution Court to ignore the order of the 26th 
November, 1902, and that the only remedy of the judg- 
ment-debtor was either to have the decree amended or 
a proper decree drawn up. The application of the 
judgment-debtor made on the 22nd August, 1905, which 
had so long awaited the decision of the High Court in 
the execution appeal, was now taken up, but on 
account of circumstances over which the parties had 

(1) (1881) I. L. R. 8 Calc. 51. (2) (1883) I. L. 11. 6 All. 2G9 ; 

L. R. 11 I. A. 37. 



VOL. XXXIX.] CALCUTTA SEEIES. 



no control, the matter could not be considered till the 
16th March, 1911. On that date, the Subordinate Judge 
granted the application for amendment and directed 
that the words “ arbitrators and ” and “ lists Ai to A 12 ” 
be expunged. We are now invited by an assignee 
of the decree, who was made a party to the ju'oceedings 
in the Court below and who is now the decree-holder 
for all practical purposes, to discharge this order on 
the ground that, as two successive applications for 
amendment of the decree had been refused, it was not 
competent to the Subordinate Judge to eiitertain a 
third application in the same matter. This position 
has been strenuously controverted on behalf of the 
judgment-debtor, and it has further been argued that 
as the decision of the Subordinate Judge is right on 
the merits and has done justice long deferred, this 
Court ought not to interfere in the .exercise of its 
revisional powers. It has Anally been suggested that 
even if the decision was open to attack on the merits, 
it could at best be treated as erroneous in law, and 
consequently not liable to be reviewed by us in the 
exercise of our revisional powers. 

The question raised as to the competency of a 
Court to entertain successive applications for amend- 
ment of a clerical or arithmetical mistake in a decree 
or of error arising therein from any accidental slip or 
omission is apparently of first impression in so far as 
this Court is concerned. It has been argued by the 
learned vakil for the judgment-debtor that section 13 
of the Civil Procedure Code of 1882 has no application 
to a case of this character, inasmuch as an apj)lication 
for amendment of a decree can in no sense be treated 
as a “suit” within the meaning of section 13. He 
has placed reliance, in support of this view, upon the 
decision in Eliza Smith v. Secretary of State (V) 
(1) (1878) 1. L. R. 3 Calc. 340. 
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wliere au application under section 63 of the Adininis- 
trator-Generai’s Act (II of 187-lJ was deemed to be 
barred b}’’ the disx)osal of a former ai^plication in the 
same matter, because sucli application was of tlie 
nature of a ‘suit’ wdtbin the meaning of the Civil 
Procedure Code. It may be conceded that sncces.sive 
applications for amendment of a decree are not barred 
by section 13 of the Code of 1882, because an applica- 
tion for amendment is. not a ‘suit’ wdthin the mean- 
ing of that section. It does not follow, however, that 
if an application for amendment has been heard 
and disposed of on the merits, a sxrbsequent applica- 
tion may be maintained in the same matter. The 
subsequent application may be barred, not upon 
section 13, but upon general principles of law. 
The decision of their Lordships of the Judicial 
Committee in Bam Kripal Shukul v. Bup Kuari (1) 
and Beni Bam v. Nanhu Mai (2) indicate that 
an interlocutory judgment may be as bijidiug upon 
the parties as a final judgment, on the principle 
that if it were not binding there would be no end to 
litigation. When, therefore, upon an application for 
amendment of a decree there has been an adjudication 
on the merits, the view may well be maintained that 
the decision is conclusive between the parties, not- 
withstanding the inapplicability of section 13 of the 
Code of 1882. Different considerations, how’evei’, 
obviously arise when an application for amendment 
of a decree has been dismissed without adjudication on 
the merits, either because of default of the petitioner 
or because the Court thought that an amendment was 
needless.- The question arises, whether there is any 
statutory provision or recognised principle of law 
upon which a second application ought not to be 

(1) (1883) I. L. B. 6 All. 269 ; (2) (1884) 1. L. B. 7 All. 102 ■ 

L. B. 11 I. k. 37. L. B. 11 1. A. 181. 
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entertained under cironmstances like these. It is 
obvious that section 102 of the Code of 1882 does not 
by its terms present a bar in cases of this descrij)tion. 
On the other hand, instances are by no means rare in 
which successive applications have been allowed in 
matters in which there is no statutory bar, provided 
there has been no adjudication on the merits upon a 
previous application. In Thcikur Pwshad v. 
Sheikh Fakirullah (1) it has been ruled by the Judicial 
Committee that the mere fact that an application 
for execution of a decree had been dismissed for 
default did not bar a subsequent application : see also 
Asim Manclal v. Baj Mohan Das (2). In Bamani 
Dehi V. Kuimid Bandhu Mukerjee (3) it was ruled by 
this Court that the dismissal for default of an applica- 
tion for probate does not debar a second application 
for probate. The cases of Nusseerooddeen Khan v. 
Indur Narain Chawdhry (4) and Gobinda Bam Mon- 
dal V. Biiola Nath Bhatta (5) furnish instances of 
cashes in which a second application for review was 
entertained after a previous application for review had 
been made and rejected. A similar doctrine is recog- 
nised in the deci.siou of this Court in M^xissutyxYnut 
Giilab Koer v. Badshah Bahadur (6), where it was 
ruled that a suit might lie to set aside a consent decree 
on the ground of fraud, although an application for 
review on the same ground had been unsuccessful. 
The principle which underlies these decisions militates 
against the view that an application for amendment of 
a decree cannot be entertained because a j)reviou.s 
application has been dismissed for default or as super- 
fluous. Indeed, the learned Judges of the Madras High 

(1) (1894) I. L. E. 17 All. 106 ; (4) (1866) B. L. E. Sup. VoL 367 ; 

L. B. 22 .1. A. 44. 5 93 

(2) (1910) 13 C. L. J. 532. (.5) (1888) 1. L. b! 16 Gale 432. 

(3) (1910) 12 C. L. .J. 185. (6) (1909) 10 C. L. -J. 420, 447. 
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Court hr Jivraiiv. Pmgji(l), a.ssiimecl tkat If an appli- 
cation for amendment has been dismissed for default, 
there is 'nothing to prevent the Court from hearing 
another application in the same matter. In onr 
opinion, this view is sound on principle. The position 
is substantially strengthened if we remember that, 
apart from statutory provisions, the Court has inherent 
liower to vary or amend its own decree or order, so as 
to carry out its own meaning. As was observed in 
Mellor V. Sivire (2), when a Court does so, it merely 
exercises a power to correct a mistake of its minis- 
terial oflicer by whom the decree or order was drawn 
up, for it is incLimbent on the Court to insist that the 
decree drawn up in its office should correctly express 
the judgment of the Court : In re Saint Nazaire Co. 
(S), Preston Banking Co. Allsup (4). To the same 
efliect are the emi^hatic observations of Lord Penzance 
in Lawrie v. Lees (5) and of Lord Watson in Hatton 
V. Harris (6) that every Court has the power to 
vary the order drawn up mechanically in its office, 
so as to carry out its own meaning and to bring 
the record into harmony with the order which the 
Judge obviously meant to pronounce. The same 
principle has been recognised in judicial decisions in 
this country : Paramesh Raya v. Se.sha Giriappa (7), 
Toona v. Kurreemiin (8). It has further been held 
that such power of amendment may be exercised at 
any time, and it was ruled in Shivapa v. Shivpanch 
LingapaCi) that an application under section 206 of the 
Code of 1882 wns not governed by any limitation and 
could be made at any time the errors in the decree were 


(1) (1886) I. L. R. 10 Mml. 51. (6) (1881) 7 App. Gas. 19. 

(2) (1885) 80 Oil. D. 239. (6) [1892] A. C. 547. 

(3) (1879) 12 Cn. D. 88. (7) (1899) I. L. R. 22 Mad. 364. 

(4) [1894] 1 Gh. 141. (8) (1886) 6 W. R. (Mis.) 31. 

(9) (1886) I. L. R. 11 Bora. 284. 
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discovered. In England, amendments have been 
allowed even after the lapse of many years from the 
date when the decree was drawn nj), on the principle 
stated by Lord Macnaghten in Hatton h arris (1) 
^ that lapse of time has nothing to do with the 

f question of amendment : see also Shipiuright v. 

Glements (2), and Loiighrey v. Swan (3). It is 
I obvious, therefore, that the j)ower to amend a decree 

' so as to correct a clerical or arithmetical mistake 

therein or an error arising from an accidental slip 
or omission is inherent in every Court and may be 
exercised at any time the error is discovered, although 
the Court cannot exercise such power unless the error 
is of the description mentioned in section 206 of the 
Code of 1882 [Haiah Katacjiri Venkata Suhhamnia 
lioy V. Rajah Vellanki Venkatrama J?ao(4)], and 
^ although the Court may deem it inexpedient or 

inequitable to exercise its powers where third parties 
have acquired rights under the erroneous decree 
''without a knowledge of the circumstances which 
would tend to show that the decree was erroneous : 
Hatton V. Harris (1). This principle is manifestly 
inconsistent with the j)osition that because an aijj)!!- 
cation for amendment has been dismissed for default 
or as superfluous, the Court is powerless to set matters 
right and to rectify its own records upon a subse- 
quent application by the party interested. We are 
not much impressed by the argument that an 
unscrupulous litigant may, time after time, present 
' applications which he has no serious intention to 

prosecute. As pointed out in i?amamZ)e6i v. 

' Banclhu Mookerjee{h\ the danger apprehended may 

(1) [1892] A. C. 647, 564. (4) (1899) 1. L. R. 24 Mad 1 • 

(2) (1890) 38 W. R. (Eng.) 746. L. R. 27 I. A 197 ’ 

(3) (1889) 23 L. T. R. Ir. 54. (5) (1910) 12 C. L. J. 185, 191. 
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easily be avoided, if upon dismissal, of a frivolous 
application for amendment for default, a suitable order 
for costs of a deterrent cliaracter is made in favour of 
the party sought to be harassed : or, again, as explained 
in Orepe v. Loam (1), the Court may in its discretion 
refuse to entertain an application for amendment 
presented after repeated frivolous apj)lications of a simi- 
lar character by the same party. In the case before us, 
however, no such consideration obviously arises. Ever 
since the decree was drawn up on the 14th December, 

1901, the Judgment-debtor has persistently endeavoured 
to get the decree amended. The decree-holder has with 
equal obstinacy resisted the apijlications on grounds 
of the most ujisubstantial character, and the Courts 
successively called upon to deal with, the matter have 
disidayed a singular adherence to technicalities, 
regardless of the true merits of the case, which have 
not been by any means difficult to discover. The 
result has been that a decree erroneously drawn xip 
on the 14th December, 1901, was not amended till the 
16th March, 1911. It is a matter of regret, no less than * 

surprise, that such delay sliould have been possible in 
a case of this description. 



The learned counsel for the petitioner has contended 
upon the authoj-ity of the decision in Hatioyi v. Harris 
(2) and Stewart v. Bhodes (3) that it is inequitable 
that an amendment should be allowed at this distance 
of time to the i)rejudice of the assignee of the decree. 
We are not satisfied by any means that the princiiale 
invoked, namely, that a Court will not amend a decree 
to the prejudice of third jtersons who have acquired 
interests for value, has any application to cases of 
assignments of decrees, and if the question arose for 


(1) (1887) 37 Oh. D. 168. (2) [1892] A. C. 547. 

(3) [1900] 1 Ch. 386. 
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consideration, we should have to examine the validity 
of the contention of the ojpposite party that the 
doctrine does not a |3ply, because an assignee of a decree 
takes subject to the equities between the assignor and 
the judgment-debtor: see Monniohan Karmolcrir v. 
Dwarka Nath Karrnokar (1). The question suggest- 
ed, however, was not propounded in the Court below, 
and we have no finding by the Subordinate Judge that 
the assignee took without notice of the claim for 
amendment. On the other hajid, there is good reason 
for the suggestion tliat the assignee had notice. The 
first application for amendment was made as early 
as the 26th Xo vember, 1902; since then, the matter has 
been continuously before tlie Couit in one form or 
another, and the apxjJication for amendment, 'whicli 
has nov? been granted, has been iiending ever since 
the 22nd August, 1905. The assignment of the decree, 
we are informed, was made so late as the 16tli October, 
1908, althougli it is said that as early as 20th Decem- 
ber, 1901, the assignee had acquired some interest 
(not explained) in the decree. But he was a party 
to the appeal in the High Court and must have been 
aware of the proceedings for amendment. It is 
perfectly sound doctrine that all persons who are not 
parties to the action, and who have acquired interests, 
based on the existing state of the I'ecord, acting in 
good faith and being jjnrchasers for valuable consi- 
deration, without notice, actual or implied, of the 
existence of the matters, evidence of which has been 
supplied by the amendment, are not prejudiced there- 
by, unless they have been accorded a hearing and the 
Court has determined that they have no such equities 
as entitle them to be exonerated from the effect of the 
amendment. Tire case before us is, however, obviously 


(1) (1910) 12 0. L. J. 312, 321. 
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19 U not of the description to which this salutary principle 
Lan<^t have any ai)idication. 

Singh The result, therefore, is that this Rule must be 
Janki discharged with costs. 

Kokr. ^ , 

s. c. a. ffule discharged. 


FULL BENCH« 


Sept. 5. 




Before Sir Lawrence 11. JenMns, K.CJ..E.^ Chief Justice, Mr. Justice 
Woodroffe., H/r. Justice Mookerjee., 31 r. Justice Carnduff and Mr. Justice 
D. C hatter jee. 

RAJ KUMARI DBBI 


BARKATULLA MANDAL.^ 

Under-rcilyat — Patta for a period of indefinite duration — Ejectment — Notice 
— Bengal Temmcy Act (Vlll of 1885).^ s. 49., cl. (h). 

Tiie case of an iinder-raiyat bolding under a patta executed before the 
passing of tbe Bengal Tenancy Act and not expressly providing for the 
perio<l of its duration, comes within cl. (/;) of s. 4,9 of tlie Bengal Tenancy 
2 \.ct, and the notice nuist be as provided tliereuiider. 

3:fada?t Chandra KapaU v. Juki Karil'ar (1) overruled. 

Reference to Fail Bencli. 

The reference to Fail BeRch, by Chitty and N. R. 
Ohatterjea J.T., so far as it is material for the puri)oses 
of this report, was in the following terms : — 

“ This second appeal arises out of a suit brought by the plaintilfs to 
eject the defendants from certain land. The facts are that the plaintiff is 
an occupancy raiyat of the said land. On IStli Srahan 1288 (1st August 
1881), uie predecessor of the defendants executed in favour of tiie plaintiff 
a JcahuUai as Jcorfa or under-raiyat. Tiie habuliat was for no fixed period 

Reference to Full Bench in Appeal from Appellate Decree No. 149S 
of 19()9. 

(1) (1902) 5 (1 W. N. 377. 
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or term. Ibe defeiidaiits were holding tlie land under that kahuUat and 
were served by the plaintiff with a notice to quit, in accordance with ttie 
terms of section 49 {h) of the Bengal Tenancy Act. Tlje Courts below 
following the case of Madcm Clia7iclm Kapali v. Jali Karikar (1), liave 
dismissed the plaintiffs’ suit. Tlie plaintiffs have appealed. 

The Courts below have referred to the cases of Komaritddi v. Sreenath 
aho7cdhury {2)^ Mohendm Nath Sejoai v. ParbuUy Charafi Dass imd 
Mugmi Doctor v. Chandra Kali Sundranl (4). Tliey distinguisli them by 
saying that in those cases tlie kalmtiats were after the passing of the Bengal 
Tenancy Act. As a matter of fact, in the first of the three cases, the date 
of tlie kahuliat or does not appear. In the second, the kahuUat was 
no doubt after the passing of the Act, i,e., in 1893. But, in the third, the 
jmtta was dated 13th JbW/r 1290 (26th April 1883). The actual date of 
the lease does not, in my opinion, make much difference. The question 
turns upon tlie construction to be put upon section 49 of the Bengal Tenancy 
Act. If the words “ written lease ” are to be given their ordinary meaning 
tlien it is clear tliat in enacting section 49, the Legislature omitted to provide 
for a case where an under-raiyat holds under a written lease for an indefinite 
period. This was tiie view taken in the case of Madan Chandra Kapali v. 
Jaki Karikar (1), where the learned Judges said : -‘But if he holds under a 
written lease for an indefinite time, his raiyat lessor cannot eject him 
arbitrarily. He can only do so for non-payment of tlie rent.” In tlie case 
of Komaruddi v. Sreenath Choicdhury (2), decided by the late Cliief Justice 
and Mitra J., it was iield tliat “written lease in sub-section (/j) means such a 
written lease as is mentioned in sub-section (a), tiiat is, a written lease 
defining the term of the tenancy.” The case of Madan Chandra Kapali v. 
Jaki Karikar (1) was not referred to on that occasion. In the other two 
cases, in 8 Calcutta Weekly Notes, decided by Mitra J., very shortly after 
the first, tliat case was referred to, but the learned Judge adhered to the view 
which was taken by the late Chief Justice and himself. With all respect to 
those learned Judges, we would point out that it, is only by implication from 
the preceding words tlnat the words “ written lease ” in sub-section (a) can 
be taken to denote only a written lease for a definite term. To fix them witli 
that meaning some other words must be read into the section, whether in 
sub-section (a) or (/;), However, as the cases in 6 and 8 Calcutta Weekly 
Notes stand, that in the former volume is in direct conflict with those in the 
later volume. The question is one of considerable importance to raiyats 
and under-raiyats, and we would, therefore, refer it to the Full Bench. The 
question will be : — Whether in the case of a under-raiyat holding land from 

(1) (1902) 6 C. W. N 377. (3) (1903) 8 C. W. N. 136. 

(2) (1903) 8 C. W. N. 136. (4) (1 903) 8 C. W. N. 139. 
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1911 ■ a raiyat under a written lease executed before the passing of tlie Bengal 

Tenancy Act, the lease not being expressed to be for any definite term, the 

under-raiyat is liable to ejectment, aiid, if so, after wiiat notice. Certain 

other cases were cited which turn on the construction to be put upon section 

Barkatulla of the Act. Tiiese Inave, in our opinion, no direct bearing iiron the 
MANDAU . „ I . 1 

present question. ' 


Baj Kumari 
Debi 


Babu yiiirendra Chandra Sen, for tbe appellant. I 
contend that the lease was terminable by notice. A 
“ lease ” is not defined in the Bengal Tenancy Act, but 
a “tenant” is. Strictly siieaking, there cannot be a 
lease for an indefinite period. 

I submit that the case is covered by cl. Qi), if the 
words “ for a term ” are introduced after the words 
“ written lease” in the clause. Tliose words are there 
by iniirlication. 

The tenants were really tenants-at-will. My first 
contention is that having regard to s. 85(5) of the 
Bengal Tenancy Act, if it is a lease, cl. (b) a|)plies ; and 
if it is not a lease, cl. (a) applies. Sections 49 and 85 
should be read together. 

Sections 10, 18, 25, 44 and 49 are sections under which 
tenants are liable to be ejected. There is also the 
s. 178 (1), cl. (c). All tenants except mokaTrari ones 
are liable to be ejected. Therefore, if under-raiyats 
cannot be ejected by notice, he wmtld enjoy higher 
I'iglits tlian even occupancy raiyats or tenants at fixed 
rates. Before the passing of the Bengal TeJiancy 
Act, the position of tenants was less secure. Now 
raiyats have the right to let out land for a certain 
period. Madan Chandra Ka/pali v. JaM Kari- 
kar (1) is against me. But the case has not been 
followed. 

The question of notice does not even appear in the 
judgments of the Courts below. Perhaps the only 
([uestion in issue was, if the case came under cl. (6) 

(1) (1902) 6 0. w. N. 377, 
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of s. 49, taking tlie duration of lease only into 
consideration. 

I am prepared to concede tliat lie was a tenant from 
year to year, and I was bound to give bini reasonable 
notice before tlie end of tbe year. In this case, I was 
more than careful, lest tlie tenant raised tbe objection 
tbat, after tbe passing of tbe Bengal Tenancy Act, be 
could be ejected under tbe provisions of tbat Act onty. 
I gave notice nnder cl. (h) of s. 49. “ Under-raiyat ” in 
clause (7d must mean all sorts of nnder-raiyats. 

Tlie cases of Komaruddi v. Sreenath Choivdhryil) 
and Id/ayasi v. Chmidra Kali Smidrani(2) are in my 
favour. So is Mohmdra JSath SeiMi v. PartmUy 
Charan Pass (3). Tbe bead-note of tins case is 


191t 

EA.r Kuhari 
Debi 

V. 

Baricatulla 

IMandal. 


wrong. 


Babu Hari Charan Ganguli, for tlie respondent. 
•f* Tbe lower Courts and tbe referring .ludges have taken 

it to be a written lease. Tlie lease must be admitted. 

Sucb leases are quite common. “Lease” lias been 
, defined in tbe old Rent Act and covered all sorts 

of tenancy. Tbe meaning of tbe word is now too ivell 
known to require a definition. Tbat is tbe reason 
tbat tbe word lias not been defined in tbe new' Act. 
A lease need not be for a definite period. If tbe 
^ Legislature meant it to be otberw'ise, it could bave 

framed tbe sections in definite terms .- see s. 3 of tbe 

Registration Act. 

I contend tbat a lease for an indefinite period 
y enures to the benefit of tlfc tenant. A sub-lease is 

binding on tbe raiyat, but not on tbe landlord. Tbe 
Legislature did not intend to interfere wdtb tbe 
contractual relationsbip betw'een a raiyat and bis 
undei’-raiyat. 

(1) (190.‘5) 0. W. N. (2) (19G.H) 8 C W. N. i:w. 

(3) (1903) 8 C. W. N. 13G. 
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I do not quite mean to say that the lease was a 
I)ermanent lease. I say that the raiyat is debarred 
from contending that the nnder-raiyat is liable to 
ejectment. 

By dichotomy, unwritten leases would be excluded 
from the consideration of the Legislature. 

Cu 7 \ aclv. vult. 


The judgment of the Court (JENKlisrs C. J., WOOD- 
ROFFE, Mookerjee, Carnduff and D. Ohattkr- 
,TEE JJ.") was as follows : — 



.1 


The decision of the question referred in this case 
depends upon the proper construction of section 49 of 
the Bengal Tenancy Act. Chapter VII of the Act, 
which deals with the under- raiyats, consists of two 
sections. Section 48, speaking of the limit of rent 
recoverable from under- raiyats, divides rent into two 
classes : rent imyable under a registered lease or agree- 
ment, and rent payable in any other case, thus com- 
prising all classes of under- raiyats. Sectioir 49, dealing 
with the ejectment of under-raiyats, divides them 
into two classes : clause (a) speaks of those who hold 
under a wiitten lease, and clause (?>) speaks of tliose 
who hold otherwise than under a written lease. The 
term “ written lease ” in clause (a) is necessarily 
restricted by the word “ term ” used before to wnitten 
leases which are for a term or period of duratioir men- 
tioned in the lease. The word “ term ” is not repeated 
in clause (h), and it is therefore contended on the 
authority of the case of Madan Chandra Kapali v. 
Jaki Karih r (1) that the case of an nnder-raiyat who 


holds irnder a patta which does not provide for any 
period of duration, is omitted from the purview of the 
section, and that he cannot therefore be ejected except 


(1) (1902)0 0. W. N..^77. ■ 
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under section 66 for non-payment of rent. The Court I9ii 
is of opinion that there is no sufficient reason for kfmari 
holding that the Legislature made any such omissi(m Debi 
either by intention or by mistake. As regards inten- BAEK^ruLLA 
tion, there is no reason why a tenant of this class Mandal. 
should attract any particular favour from the T egisla- 
ture. As regards mistake, it must be remembered that 
this class of pattas called melci pattas or he-miacli 
pattas are very common in Bengal and could not have 
escaped notice. Looking at the whole scheme of the 
Act and the manner in which the different classes of 
tenants are dealt with in its different provisions, the 
Court holds that the proper construction to be placed 
on the word “ written lease” in clause (6) is to read 
them as indicating a written lease of the same kind 
as that mentioned in clause (a). 

The answ’er to the Reference, therefore, is that the 
case of an under-raiyat liolding under a patta e.vecuted 
before the passing of the Bengal Tenancy Act and not 
expressly providing for the period of its duration 
comes within clause (6) of section 49, and the notice 
must be provided thereunder. 

In this view of the ease, the appeal must be decreed 
with costs. 


A ppea I a Iknuecl . 





INDIAN LAW EEPOKTS 


FULL BENCH 


Bep,ve S;r Lawrence H. JenHm, K.C.I.E.. Chief Jmtice, Mr. Justice 
Woo hop. Mr. Justice Mookerjee, Mr. Justice Carnduf and 
Mr. Jinitice D. ChaUerjee. 


LALIT MOHAN GHOSH 


GOPALI CHUCK COAL COMPANY, LD 


DftcjHnewi—l ariafeVm of Terms— lie, jhhation 
190S),s. 17(d). 

A tDCiiiiieiit which varies the aiiioiint of rent to lie 
existing' lease registered as req; 

Act, as also the incidents of si 
nd eonseq lienees of default of 
Dnrga Prasad Singh v. Ih 
as it determines that a dociimei 
rent under a previously exist 
of tiie Registration Act, require 


paid under an 
an Registration 
the date of payment 
requires registration. 
arain Bngclii (1) approved, so far 
ing an agreement for reduction of 
registered, as required bv s. 


Reference to Full Bench. 

The felerence to Pull Bench by 
C ;i8])ersz, JJ. was in tlie following' tern; 

"This suit is hroiis'ht by tlie plaintiffs, Lalit Mol, 
as heii-s of the late Nanda Lai Gliosli, to recover 
Coal Mining lease held by the defendants. The 
25th .Jul,y, 1896, was by Nanda Lai Ghosh in favc 
forming the Kurkend Coal Syndicate. Tliis Syndieat 
under the lease to the New Kurkend Coal Syndical 
Stock Company, on the 13th November 1899 
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nibble, three annas per ton for B. B. nibble and dust free instead of the 
sliding scale provided for in ttie original lease. This document C(jidinned 
tiie original lease in other respects including the terms under which royalty 
was payable quarterly, and, if not paid, interest was chargeable on all suins 
unpaid at tlie rate of 1 per cent, per month. The New Kurkend Coal 
Syndicate worked under this arrangement, but does not appear to liave q 
done well, the royalty for 1905 became overdue and the liquidation of 
the conipany became necessary. Tlien at the close of 1905 and the 
comrnencemeut of 1906 negotiations (which were subsequently embodied 
in letters) took place witli a view to the payment of tlie overdue royalty 
and tlie reduction of the rates of future royalties on coal. On the IBtii 
January, 1906, Messrs. McLeod & Go., Managing Agents of tlje Colliery, 
wrote to the proprietors as follows : — 


New Kurkext) Coal Syndicate, Limited, 


The ISth January 1906. 


Babu Nanda Lal Ghosh. 


Steam coal 


4| annas 
do. 

2 do. 


We are. 

Dear Sirs, 


Yours faithfully, 
McLeod & Co,, 
Managing Agents. 


Laut 
Mohan 
G H OSH 


Dear Sir, 

We confirm our conversation of date to tlie following elfect. Tliat 
yon reduce tlie royalty to be cliarged on coal raised at this property to tlie 
nndermentioued rates : — 


Go? A LI 
HUCK Coal 
Company, 
Ld. 


as a permanent arrange rneut to liold good from the 1st January, 1906. As 
regards the royalty due for the year 1905, we luive to thank you for 
agreeing to allow this to remain over until it is convenient to make 
payment which we will make as soon as possible. As explained to you, 
it may be necessary to put tlie existing company into liquidation and to 
nuike over the property to another company, but in terms of our lease 
from you, you will duly be advised of any arrangement that may be 
contemplated. We beg to thank you for patiently listening to the 
declaration of the company’s position and our views as (torn) for your 
considerate treatment as evidenced by the reduction in royalt}^ you 
have made and the accommodation as regards back realty due. 
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This was followed by a letter from the proprietor, dated the 20th 
January, 1906, on which is based the main argument in this appeal. 


To 


9, College Square, 

Calcutta^ the 20th January 1906. 

Messrs. McLeod & Co., 

Managing Agents^ Aeiv Kurhend Coal Syndicate^ Ld. 


Dear Sirs, 

I am in receipt of your letter, dated the IStli instant. Since rny 
interview with your Mr. N. A. McLeod, I have consulted my lawyers 
about rny position regarding the royalty due for the year 1905, in case 
it rna}^ be necessary for you to put the existing company into licjui- 
dation and inake over the property to another company, and 1 have 
been advised that it would not be at all safe for me to allow this sum 
to remain over until it is convenient for you to make payments. 

So I beg to inform you that I shall be glad to lielp you in your 
jaesent difficult situation by I'educing and altering the royalty to be 
chai-ged on coal raised at this property to the undermentioned rates 
Steam coal ... ... annas. 

Rubble ... ... ... 4 J do. 

- ... ... 2' do. 

Hard and soft coke, as in the deed, as a permanent arrangement, 
not to hold good from tl.e 1st January, 1 906, as you say, but from the 

date on which )'oii will pay me tlie royalty due for the year 1905. and 
on condition of your paying me tlie royalty liereafter montidy. 

It you, however, fail to make payment of the royalty consecutively 
tor tiiree months, this letter will be cancelled, and I shall be entitled to 
the rates of royalty as stipulated in our deed. 


Yours faithfully, 

Nanda Lal Ghosh. 


The effect of this letter is as follows ; — 

The royalty for steam coal is reduced from 6 annas to 4A annas. 
The rates for soft coke and liard- coke remain the same. Tlie rate for 
steam rnhble is reduced from 6 to 4^ annas. The rate for B. B. rubble is 
enhanced from 3 to 4^ annas per ton, and on dust which was originally 
free is imposed a new charge of 2 annas per ton. Tlie above changes 
affect the rate only, and the result of such changes in fact has been 
according to past working to reduce the total royalty payable. The second 
alteratiw vvhiob this agreement effects is as to date of payment of royalty 
which is to be paid monthly and not quarterly as heretofore. 
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As a necessary effect of such alteration a third is effected. Ths 
original term as to the payment of interest on royalty in carrear after the 
quarterly date disappears as tlie royalty is to be paid monthly. In lieu 
however of this a new and fourth term is embodied, ris., that if there is a 
failure to pay royalty for three consecutive montlis the agreement is can- 
celled and royalty becomes payable accord! n|^ to the terms of the existing 
lease. It has been contended for the respondent that the condition that 
the agreement has to come into effect not from the Ist January, 1906, but 
from tlie date on which the royalty for tlie year 1905 was paid, was waived. 
In our opinion this is not so. That royalty was fixed by a letter of tlm 
27th January, 1906, at Es. 10,000. Of this, Rs. 8,000 was paid on the 31st 
January. Tlie fact that Nanda Lai Ghosh gave on the 3id February 
time to pay up tlie balance does not affect tlie matter. Tins waived Ids 
demand for immediate payment only. But tlie agreement for reduced 
royalty, if enforceable, would not come into operation until tlie payment 
was made, wldcb was on tlie 28tli June, 1906. On this point we agree 
with tlie lower Court. On tlie 20th February, 1906, Nanda Lai Gliosli 
died. In Marcli and April his heirs (it is said in ignorance of the facts) 
received royalty at tlie reduced rates mentioned in the letter of tbeir fattier 
of tlie 20tli January, 1906, to wbicli we refer as the agreement. They were 
tlieii informed tliat negotiations were taking place for the transfei- of tlie 
lease to the defendant company. On the 20th June, 1906, the New Kurkend 
Coal Syndicate, which was then in voluntary licinidation, and its liquidator 
assigned tlie co'liery lease to tlie defendant company. That deed wliicli was 
registered recites tliat the original lease of the 25th July, 1896, had been 
ultimately modified by the document of the 22nd December, 1903, and tlie 
covenant by tlie defendant company in favour of the assignor was to pay 
tlie rent or royalty mentioned in sncli last mentioned document. By in- 
advertence, however, tlie company’s solicitors overlooked tlie fact that tlie 
document of the 22nd December, 1903, had itself been modified by the 
agTeement of the 20th January, 1906. In June the company oflvred pay- 
ment of royalty for the months of Marcli, April and May at the reduced 
rate provided for in tiie agreement, and this offer was repeated as regards 
subsequently accruing royalties. The plaintiff refused, liowever, to accept 
them, and claimed payment according to tlie terms of the document Of the 
22nd December, 1903. On the 24tli August, 1906, the New Kurkend Coal 
Syndicate and its liquidator attempted to repair the omission to wliieii we 
have referred, and by a registered document, dated 24th August, 1906, 
reciting the agreement of the 20th January, 1906, and the fact that it had 
been inadvertently oniittecl tVom tlie assigimient of the 20th June, 1906, 
assigned to the defendants the full heiielit of such agreement (whicli Was 
set out ill the schedule) to tlie intent and purpose that the aasignmeht 
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effected by the principal indenture might, with effect fi-om the date when 
the agreement came into operation, be read and construed as if: and in and 
by tlie same indenture the properties, riglits and premises comprised in 
the lease of the 2.5th .July, 1896, had been expressly assigned witli tlie full 
lienefit of and subject to as well the said agreement as the agreement of 

the 22nd December, 190.6, with full power and authority for the company 
to specifically enforce the said agreeiDent. 

It has been suggested that this transfer was ineffectual, because at its 
date the company liad been wound up and the liquidator discharged. No 
such issue was raised in the lower Court. No order of discharge has been 
produced. Under section 187 of the Companies Act the Syndicate would 
not liave been dissolved until tiiroe montns after tlie sending in of the 
accounts. Mr. McLeod seems in his evidence to have wrongly assumed 

that he was discharged when he sent in liis account. We hold tiiat this 
contention fails. 

As we have said, tlie plaintiffs refused the defendants’ irioney. We 
are satisfied tliat under the circuinstaiices tliere was a sufficient tender 
hy the defendants. 

The plaintiffs worked for some time apparently under the idea that 
the defendant company would sue for specific performance. But as the 
company were .apparently advised that this was not necessary and did 
not sue, the plaintiff's instituted this suit claiming the recovery of 
Ks. 7,863-4-15 as royalty on the basis of tlie rates contained in'' the 
document of the 22nd December, 1903. The defendant company set up 
tlie subsequent agi-eement of the 20th January 1906, and claiming that 
reduced rates are chargeable under that agreement, have paid into Court 
be sum of Ks. 6,6.57-6-6. The Lower Court has accepted this view of 
the case suiijeot to the modification that it has considered and as we 
tliink rigntly, that if reduced rates are payable tliey are so payable onlv 
from tlie date when the back royalty for 1905 was paid. 

The appellant has raised a immhor of objections which we deal with 
before treating of the substantial question which we desire to refer to 
Die Full Bench. In our opinion, if other consideration than that involved 
in the substitution of agTeements is necessary, tlie letter of the 20th 
.Janu.wy, 1906, on its face shows consideration, as for instance, in the 
substitution of montbly for tbe previous quarterly payments. The agree 
inent v^ms not as contended a mere personal agi-eement with the new 
Kurkend hyndioate, of which it was not intended that the defendant com 
pany should have the advantage. The correspondence shows that the 
royalty was reduced with the object of inducing some other substantial 
company to work the colliery. Nor incur opinion does any question 

ad idem over the matter. I’liere was no 


m 
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question as to tlie meaning of the terms of tlie letter of the 20th Janu- 
ary, 1906. The difference which has arisen between tlie parties, and wliicli 
as stated has been decided against the defendants, was due to the latter’s 
contention that tlie term as to the date when the reduced royalties were 
to come into operation had been subsequently moditied by later correspon- 





deiice. We hold with the lower Court that that is a mistaken view of tlie 
effect of such correspondence. It is then said that the assignment of 
the 22nd June, 1 906, was inoperative, because it was an assignment of 
a mere right to sue. But such a rigid must be distinguished from a 
right (which as here) arises out of an interest. What was here as%ned 
was the benefit of an agreement in connection with and arising out of 
the lease held by the defendant company. It has been nextly said that the 
agreement is inoperative, because there has been default in payment ol 
royalty for three consecutive months. If the plaintiff's have rightly refus- 
ed to take tlie money offered by the defendants tlie question does not 
arise, hut if tliey iiave wrongfully refused (and they have been offered the 
money) they cannot set up such wrongful refusal to bring the clause of 
forfeiture into operation. 

Ihe substantial question in this case is whether the agreement of 
tlie 20tli January, 1906, required registration or not. If it did, the 
defendant company took notliing by the subsequent assignment of its 
benefit to them. 

If that agreement constitutes a lease as the appellants contend, tlien 
under section 17, clause (d) of the Registration Act, it should have 
been registered. And on this ground documents containing tlie essential 
elements of a lease such as the area of the land, tlie nature of the interest 
conveyed, the duration of tlie tenancy and tlie rental have been held 
to be leases, and as such requiring registration : see Binij Mohinee Dasee v. 
Kedar Nath Karmakar (1) and Durga Prasad Singh v. Rajendra Narain 
Bagchi (2). In our opinion, however, the document is not a lease but an 
agreement which modifies the conditions of a lease in tliree particulars, 
viK., the amount of rent or royalty, the period at which rent or royalty 


is payable and the result of default of payment of rent or 

^ royalty. The variations thus touch the question of rent or royalty only. 

But then it is furtlier contended for tiie appellants that assuming that it 
i' is not a lease and that it can be treated merely as an agreement 

for^^ reduction and payment of rent, it is in effect an agreement 
purporting to limit and create an interest in immovable property under 
clause (h) of section 17 and requires registration. For the respondent 
company it is contended firstly that clause (/>) of section 17 does 
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^ not affect lease or (apparently) matters touching leases wliicli are governed by 
clause (<i), and secondly that i£ that beliot so the letter does not affect an 
interest in immoveable propertly and fall witliin clause (h). Rent or royalty 
thougli derived from land are, it is argued, not interest in immovable 
property within the meaning of clause (h). Reliance is placed on SaUjesli 
. Chimder Sircar v. Dhunpul Singh (1) where it was Jield that an agreement 
winch did not operate as lease but was merely a variation by way of 
abatement of rent did not require registration. In Obai Goundan v. 
Ramalinga Ayyar (2), it was held following the last case tliat a document 
given by the owners of land to his tenant varying the terms of tenancy 
with reference to the amount of rent to he paid, is not an instrummd 
relating to an interest in immoveable property and does not require regis- 
tration. The principle of these cases was approved and applied in ffum 
Pmmd Das v. Ram Narain Chowdhury (,8). The Bombay case cited 
(Shrinivasbliat versus Waman in Narsingh, P. J. 1893) seems to have been 
to a similar ctfect, thougli the decision was otherwise justifiable on the 

ground that the agreement related to a matter of a value less than 

Ks. 100. 

Learned counsel for the appellants has contended that tlie decisions of 
this CVmrt referred to were oWto-rflcto. It may he a question wl, ether if 
that be so the same observation does not apply to tl.e case on which he 1ms 
relied ; Durga Prasad Singh v. Rajmdra Narain Bagchi (4). I„ that case 
It was held that the document in fact constituted a lease wliich we hold not 
to he the case here, and it was further held that there was no consideratmn. 

I he learned Judges, however, went on to say that even if tlie document in 
question could be treated merely as an agreement for reduction of the rent 
It wa.s m effect an agreement purporting to limit an interest in immoveable’ 
property and tiius required registration. The learned Judges base tlmir 
decision on certain English oases dealing with the Statute of Frauds and on 
mterences derived from the Privy Council decision in Suhramanimi Chettiar 
Y Arana, -halam Chettiar (,h). They distinguished the cases of Satyesh 
Chunder Sircar y . Dhunpul Singh (1), and Beni Madhub Gnrani v Lai 
MotiDassi (6), holding as regards the first mentioned case that were it not 

hat he agTeeme.it had been admitted in the plaint, the Court would have 
held that the document required registration. But this does not annear to 
us to be so, for what the Court stated was that had there been no adniission 
the question ofregistration would “arise” and be “important” It’ 


(1) (1896) I. L. R. 24 Calc. 20. 

(2) (1898) 1. L. R. 22 Mad 217. 

(3) (1909) 11 C. L. J. 22, 2.5. 


(6) (1898) 6 0. W. N. 242 


(4) (1908)1. L. R. .37 Calc. 293. 
O') (1902) I. L. R, 26Mad. 603; 
L. R, 29 I, A. 138. 
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liowever, tlien held that it was not necessary that the agreeinent in 
question sliould be registered. 

In this conflict of authority we refer to the Full Bench the determina- 
tion of the following questions : — 

(i) Has the case of Diirga Prasad Singh v. Paje7idra Karain Bagchii}) 
been correctly decided, in so far as it determines that a document, thougli 
not amounting to a lease, requires registration, if it be an agreement for 
reduction of rent under a previously existing registered lease ? 

(ii) Does a docunient which is not a lease but which varies the amount 
of rent to be paid under an existing regisatered lease as also tlie incidents of 
such payments, riz., the date of payment and consequences of default of 
payment, require registration ? ” 

Lb'. Bashhehary Ghose him Balm Joffesh 

Ch vndr j. De, Babti MahendrcmafJi Boy, Balm Naren- 
dranath Set and Balm Srish Chandra Bey'), for the 
appellants. Under s. 107 of the Transfer of Property 
Act, defendant cannot rely on an unregistered docu- 
ment. The ‘ lessee ’ cannot moreover be heard to say 
that all the terms of the lease were not in the regis- 
tered document. I am not going to contend that the 
document is a lease. He is precluded from saying that 
there was a fresh, demise. If that could be done, the 
whole policy of the Transfer of Property Act would 
be defeated : Sanderson v. Graves (2) and Suhraman- 
ian Chettiar v. Arunachalam Chettiar (o) : see the 
arguments of Cohen in the latter case reported in 12 
Mad. L. J. 4(9. It is only the Transfer of Property 
Act wdiich deals with transactions, as the Registratioar 
Act with deeds. The Transfer of Property Act makes 
all this compulsory, but the Registration Act does 
not make it comimlsorily so. There are decisions in 
support of the respondent’s contention, but there itr 
no such a current of decisions as to make it binding 
on your Lordships. So very early as 1873, in ByGiath 

(t) (1909) I. L. R. 37 Calc. 293. (3) (1902) I. L. 11. 25 Mad. 003 ; 

(2) (1875) L. R. 10 B.X. 234. L. R. 29 I. A. 138. 
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Dutt Jha V. Mussamat Putsohee Dobain (1), it was 
lield that a lea.se, altering the terms of the previous 
lea,se, requires to be stamped. I am entitled further 
to contend that the lessee is precluded from ascer- 
taining the terms of a lease partly from a registered 
deed and i«irtly from an unregistered one: Vetikaji 
BabciH Naik v. Shidramapa Balapa Desai (2); 
Mancfalmwarni v. Subbia Pillai (3) ; Dart on Vendors 
and Purchasers (6th Ed., 1888), pp. 219-220, 236; 
Donellany. Bead 

I am assuming that royalty is rent. Rent is a 
liist charge, lire effect of the second deed is to 
release the first charge. As such, it should have been 
registered. 

The next point is that this ‘lease’ (a mining lease) 
is a sale of an interest in land. The document should, 
therefore, have been registered .- Gotvan v. Christie (5) 
and Mvnro v. Didcott (6) : see also Registration Act, 
ss. 3 and 17(6). Sir H. Maine rightly contended that 
some decisions have defeated the beneficient objects 
of tlie Registration Act. 

Now, I propose to discuss the cases apparently 
relied on by tlie other side : 

Satpesh Churider Sircar v. Dhimpul Singh (7). 
Tire existence of an agreement to reduce the rent 
was admitted by the lessors in the pleadings. Now, 
wliere there is the pleading, it serves the place of a 
wu'itten agreement : see also Evidence Act, s. 65. The 
cases relied on by Ghose J. were not cases undej- 
the Transfer of Property Act and distinguish- 
able : Maharaja Luchmissur Singh v. Mussamat 

(1) (1873) I. L. R. 20 rt . R. 36. (4) (1832) 3 B. & Ad. 899, 904. 

(2) (1894) I. L. R. 19 Bom. 663. (5) (1873) L. R. 2So. App 273 983 

(.3) (1910) I. L. R. 34 Mad. 64. (6) [1911] A. C. 140, 148. ’ " ' 

(7) (1896) I. L. R. 24 Calc. 20. 
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Dakho (1), Biinorji Cursetji Pa7%thaki y. Muncherji 
Kuvern ( 2 ). 

In. Chedamharam Chefty v. Karimahjavcilaiiya- 
puly Taver (3), there was an admission and has 
nothing to do with registration. 

In Obai Go%mdan v. Rcmialmga Ayyar (4), the 
document in question was held only to “ evidence an 
agreement to vary the terms.'’ Tlie case of Hara 
Prasad Das v. Payii Noram Ghotvdhury (5) is 
similax' to tlie one just before cited, and is also 
distinguisliable. 

I he last case I'eiied on by the other side is B&ni 
Madhtib Qorarii v. Lahnati Dassi (6). That case has 
been repeatedly distinguislied : see Durya Prasad 
Sinc/h V. Raiendra Narain Baychi (7) and Lakhat- 
tilla V. Bislnvambhar Roy (8), 7Ade the judgment of 
Richardson .1. Tlie judgment of Richardson J. was 
affiimed by Jenkins C..T. and Doss .1. and followed 
by Mookerjee . 1 . in Sarat Chandra Sinha v. Nritya 
Gopal Biswas (9). 

The answer to both these questions referred to the 
Full Bench should be in the affirmative. 

Mr. Rat/rnrn (with him Babu Mamnatha Nath 
Mukherji), for respondents. The whole controversy 
depends on what the word ‘ rent’ means. ‘Rent’ is 
really the outcome of a relationship of landlord 
and tenant. A ‘lease’ includes many things. You 
cannot have a separate lease for right to light, a right 
to receive rent, etc., etc. ‘Rent’ is a sum of money or 
service that may be rendered. Freedom of contract is 
not controlled by any Act. In this case there was 

(1) (ISM) I. L. ](. 7 (Jiilc. 70K. (5) (1909) 11 C. L. J. 22. 

(2) (ISSO) I, L. R. ,5 Bom. 143. (6) (1898) 6 C. W. N. 242. 

(3) (iHliT) 3 Mad. H. C. 342. ■ (7) (1909) 1. L. R. 37 Ca!«. 293 303 

(4) (1898) I, L. R. 22 Mad. 217. (8) (1910) 12 C. L. J. 646. 

(9) (1910) 13 0. L. .J. 284. . 
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Tii6 liausfBr of Proporty Act does not regard ‘ rent’ 
as property : Burjorji Gursetji Pantlmki v. Muncherji 

Ktwm^i ( 1 ). 

Take the case of coiiiniutaH^^ of rent. Is it also 
compulsorily registrable? 

riie current of autliorities is in my favour and not 
distinguishable. Cases cited against me are inappli- 
cable or not against me. 
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Scityesh Chunder Sircar v. Dhunpul Singh (2) 
cannot be got over .simply by saying that there was 
an admission. 


Freedom of contract slionld. always exist. 

Hara Prasad Das v. Pam Narain Chotudimru (3) 
is not distingnisbable and is a very sound judgment. 

The judgment of Doss .1. is based on a misapplica- 
tion of authorities cited to the Judges and on tbe 
wrong analogy of Statute of Frauds with the Transfer 
of Property Act. 

The position taken up by Dr. Chose that it is sale, 
is inconsistent with his own case. Foa, Woodfal] 
and all other text-book writers ai'e agreed that ‘mining 
leases are leases and not .sales. All the incidents of a 
mining lease, viz., forfeiture, re-entry, etc., are against 
the notion of a sale. The mode of (nijoyment may be 
like a sale, but the relationship of lessor and lessee 
continues, and in the eye of law it must be lield to be 
a, ‘lease. ’ 

Rent is not a cliarge under the Transfer of Property 
Act. It may be so under the Bengal Tenancy Act, 
bxit we have nothing to do with the latter Act. You 
may have rent-free land. Moreover, the parties have 
througliout treated the deed as lease. 


(1) (tSSO) I. L. It. .5 Bom. 143. (2) (1896) I. L. B. 24 Oulo. 20. 

(3) (1909) 11 C. L.-J. 22; 
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The 8th paragraph of the lease refers to erections 
made by ns. Of course we would be entitled to do 
what we like witli these. 

Dr. Rash Behary Ghose, in reply. The Company 
was rightly advised to take action for specific perform- 
ance. Section 105 of the Transfer of Property Act 
is a complete answer to the contention of Mr. Bagram 
that rent is not an essential term of lease. That is 
what Sir Ford North also said to Cohen in the Privy 
Council case (1). My learned friend said if the term of 
years or parcels are not changed, no registration for 
change of rent is necessary. The whole policy of the 
Legislature is the other way. He says that the assignee 
can easily ask the assignor for ciuiHges. That is not 
the policy of law. There is a current of cases iu India 
which lays down that rent is an interest in land. I do 
not, however, see why Irish or English cases woirld 
not apply. A document embodying change of rent 
affects the ‘burden on the estate. 

A registered document, embodying the alteration 
of terms, was, moreover, in the conteinp)lation of 
the parties. 

Cur. aclv. vult. 

The judgment of the Full Bench (.Tenkins C..T., 
WooDEOFFE, Mookek,jee, Caenduff and D. Chattee- 
JBE, JJ.) was as follows : — 

The questions referred for decision to the Full 
Bench have been framed as follows 

(i) Has the case of Durga Prasad Singh v. 
Raiendra Narain BagcU (2) been correctly decided in 
so far as it determines tluit a document, 'tliougli not 
amounting to a lease, requires registration if it be an 
agreement for reduction of rent under a previou.sly 
existing registered lease ? 

(1) (1902) I. L. R. 25 Mad. 603, (2) (lOOOi L r,. E w ..r,.. 
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(it) Does :i (lociiniejit which , is not a lease, but 
which vtirtes the amoniit of rent to be itaicl under an 
existing registered lease as also the incidents of such 
payments, iiamely, the date of payment and con- 
sequences of default of payment, requije registration? 

It is necessary to premise at the outset that the 
original lease in the case before the Court, dated the 
25th July, 1896, and varied by a registered deed, dated 
the 22nd December, 1903, was comimlsoi’ily registrable 
under section 107 of the Transfer of Property Act 
and .section 17 {d) of the Indian Registration Act. 
The answers to the questions propounded conse- 
quentlv depend upon the constructions of these two 
sections. Section 107 of the Transfer of ProjDerty Act 
provides that a lease of immovable property from 
year to year or for any term, exceeding one year, or 
reserving a yeaily rent, can be made only by a regis- 
tered instrument. The plain intent of the section is 
that all the essential incidents of a lease of this 
description must be embodied in o)ie or more docu- 
ment duly registered. It is not necessary to attempt, 
on the present occasion, an exhaustive enumeration of 
all the essential incidents of such a lease : it is sufld- 
cient to hold that jH'Ovisions about the amount of 
rent, tlie time of payment thereof, and the conse- 
quences of default, relate to the essential elements 
of tlie lease. This view receives support from the 
terms of section 105 of the Transfer of Property Act, 
and is involved in the decision of the Judicial 
Committee in Stibramanicm CheUiar v. Aruna- 
chalmn Chettiar (1). The answers of the Pull Bench 
to the questions referred are, tlierefore, as followns : — 

(i) The case of Diirga Prasad Singh v. Bajendra 
Narain Bag chi (2) has been, for the reasons given 
(1) (1902) I. L. R. 25 xMad. (503 ; (2) (1909) I. L, R. .37 Calc. 293. 
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here, correctly decided, in so far as it determines that 
a document embodying an agreement for reduction of 
lent under a previously existing lease rngistered as 
lequired by section 17(t0 of the Indian Registration 
Act, refjuires registration. 

(h) A document, which varies the amount of rent 
to be paid under an existing lease registered as 
required by section 11 {d) of the Indian Registration 
Act, as also the incidents of such payments, namely, 
the (late of payment and consequences of default of 
payment, requires registration. 

ihe case will be returned to the Division Bench 
with this expression of opinion. The costs of the 

hearing bcdbre the Pull Bench will abide the result 
of the appeal. 

S. M. 


FULL BENCH. 


Before Sir Lawrence H. JcnHns, K.O.I.E., Chief Jmtice, Mr. Justice 
iVoodr<iffe, Mr. Justice Moulcerjee, Mr. .Lustiee Carndiiff and 
Mr. Justice D. Chatter jee. 

KARTICK CHANDRA GHOSB 

n. 

ASHUTOSH DHARA.* 

ExecMlinn of decree— Decree for mmiey against judgmenl-deUor personally— 
JudgmenUlehtor in possession as shehait— Civil Procedure Code fXIV 
of 1882)^ ss. 244^ 278. 

[f A, in execution of a decree for money against B personally, attaches 

and proceeds to sell properties of which B alleges that he is in possession 

not m hiH own right, but as of a deity to wl.om the properties 

have been de, heated, the question doe.s not fall within the scope of section 

>■. leuce o u ench iii Appeal from order No. 44 of 1908. 
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244 of the Civil Procedure Code, but within the scope of section 278 read 
witli section 280 of the Code. 

Kuriyali v. Mayan (1) not followed. 

Piincliamm BimdopadJu/a v. Rahia Bihi (2) distinguished. 

KEFEEElsrCE to Fall Bench on the appeal by the 
jadginent--del)toi*s, Kartick Chandra G-hose and others. 

The refence by Mookerjee and Vincent JJ., was 
in the following terms : — 

‘‘On tlic 20th May 19U7, one Ashutosh Dhara, respondent in this appeal, 
obtained, in tlie Court of tlie Subordinate Judge of Hooghly, a decree for 
nioney against. Kartick Ciiandra Chose and his two ’nroiiiers, now appellant 
before this Court. On tlie 4th June 1907, AshuLosh applied for execution 
of his decree. As certain properties had been attached before judgment, 
the Court directed tlie issue of sale proclamation and fixed tlie 13tli 
August for sale. On the 7tli August, the judgment-debtors presented a 
petition of objection under section 244 of the Civil Procedure Code of 
1882, in which they urged that the properties attached and intended 
to be sold were in tlieir possession, not on their own account or us 
tlieir own properties, but in trust for four idols in whose favour tlmyy 
had lieen dedicated l>y tlieir ancestors under a deed of endowment e.xecuted 
on the 31st January, 1883. Tlie Subordinate Judge held tliat tlie question 
raised fell witliin the scope of section 278 and not section 244, and, under 
tlie proviso to the former section, declined to make the investigation on 
tlie ground that the claim had been designedly and unnecessarily delayed. 
The sale then took place in due course on the 13th August, and the 
properties were purchased by the decree-iiolder. Tlie judgment- debtors 
then appealed to the District Judge on tlie gToiind that the objection 
preferred by them fell within the scope of sect’ on 244, and that it should 
not have been summarily rejected without investigation. The District 
Judge, however, lield that the judgment-debtors were the representatives, 
not of a party to the suit bii’ of a deity who was not a party to the 
litigation. In tins view, lie field tliat the claim must be taken to have 
been preferred uiider section 278, and so affirmed tlie order of tfie Court 
of First Instance. The present appeal is directed against the order of the 
District Judge. On behalf of the appellants, reliance hap been placed 
upon the cases of Beg Raj Marwari v. Dehyi Kundah (3) and Jogendm 
Nath Sirhai^ v. Gohinda Chandra Dutta (4), in support of the view that 
the objection iTiised falls within the scope of section 244, and reference 

(1) (1883) L L. R. 7 Mad. 255. (3) (1902) 8 G. W. N, 353. 

(2) (1890) 1. L. R. 17 Calc. 711. (4) (1908) 12 C. Wy N. 310. 
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bas also been made to some observations in the case of Pimchanun Bundo- 
padhya v. Rahia Bihi (1). On belialf of the respondent, reliance lias been 
placed upon the cases of Roojj Lall Dass v. BeJmm Meah ( 2 ), Bhajahari 
Pal V. Ea.m Lai Dass (3), Ratn Krishna Mahapatra v. MoJiimt Padma 
Chamn Del) Goswavii (4) and A mar Chand Kundn v Nani Gopal 
Muherjee (5), in support of the view tliat the (piestion raised is covered 
b^.' section 278, and our attention has also been drawn to the case of 
Ramanatlian v. Leovai Marakayar ( 6 ), where a similar view was fakeii 
by a Full Bench of the Madras High Court. There is a clear coiilliet of 
judicial opinion upon this subject, and under tiie Rules of Court we are 
bound to refer the matter for decision to a Fidl Bench. The (]uestion 
which we refer for decision may be formulated as follows : — 

If A in execution of a decree for money against B personally attaches 
and proceeds to sell property, of wliich B alleges that he is possession, not 
in Ids own right but as shehait of a deity to whom the properties have been 
dedicated, does the question raised fall witliin the scope of section 244 or 
278 of the Code of 1882 ? 

As the (juestion arises in an ajipeal from an Appellate Order, the wliole 
case must be referred for final decision b\’ the Full Bench.” 

Ham Kumar Mitter (witb him Babti Satymdra 
Nath Alukherji), for the aiipelhints. My contention 
is that this case comes niicler s. 244. As there is a 
conflict of rulings, the statute has to be construed. 
Section 244 is clear. Section 278 has to be construed. 
The Legislature contemplates the party to be a person 
and not persona. Section 278 should be read with 
the following sections up to s. 283. All that the 
Court has to do is to investigate wlio is in posse.4sion. 
The Judgment-debtor can maintain a separate suit. 
Ihe question as to the liability to attacjiment is a 
mixed question of law and fact. Possession is not the 
only element. The Legislature never meant to say 
that the executing Court should decide as to who is 
the party agreed. 

(1) (1890) I. h. K. 17 Calc. 711. (1) (1902) t! 0. W. N. GOO. 

(2) (1888) T. h. R. 15 Calc. 437. (.5) (1907) 12 C. W. X. .308. 

(3) (1901) 6 0. W. N. 63. ( 6 ) (1899) I. L. R. 23 Mml. I 95 . 








VOL. XXXIX.] CALCUTTA SERIES. 


301 


If a person lias two capacities, there is no reason 
why his objection slioald be to limited to one. The 
objection was raised as jndgment-debtor. The ques- 
tion is not whether the objection is by the shelait. 
It does not come under s. 278. If the Legislature 
intended that the rights of parties could be investi- 
gated under s. 278, a decision under that section 
should have been given tlie force of a decree. Here the 
jndgment-debtor says he is not the owmer, but is in 
possession only. Under section 280, adjudication as 
to the liability to attachment is not possible. 

Section 332 is for cases wliere tlie claimant lias 
already been dispossessed. 

It is against the policy of law to allow third 
persons to intervene : hga Tha Yah v. Bxmi (1). 

Kuriyali v. Mayan (2) is on the principle enun- 
ciated there exactly in point and approved of by the 
Privy Council, but doubted by the Madras Fall. 
Bench. Tlie Privy Council case of Prosimno 
Kumar Sanyal v. Kali Das Sanyal (3) referred to. 

[Mookerjee . 1 . The question raised in tiie Aladras 
case did not arise before the Privy Council in 
Prosimno Kumar SanyaVs case (3), and therefore 
that case is not binding on us.] 

The question in Punchanun Bimdojxidhya v. 
i?adia (4) is similar and in my favour. 

Any question beyond execution may be the basis 
of a suit, and a suit may lie. 

In an executing Court the only question to be 
decided, is whether the attaclied property belongs to 
the judgment-debtor or not. The judgment-debtor is 
debarred from questioning this is anotlier suit. 


(1) (1868) 11 W. K. h\ B. 8 ; . 

2 B. L. R. F. B. 91,96. 

(2) (1S3.6) I. L. R. 7 Mad. 255.- 


(3) (1892) I. L. R. 19 Calo. 683 

L. R. 19 I. A. 166. 

(4) (1890) 1. L. R. 17 Calc. 711. 



1911 

Kartick 

Ghaxura 

G-ho^e 

?.L;" 

AsiiiT'ro.sH 

I)hara. 




302 



INDIAN LAW REPORTS. [VOL. XXXIX. 

The fact is, the judgment-debtor objects as judg- 
ment-debtor, and says that the thing belongs to 
another. 

Bahii Baidya Nath Butt and Bahu Tarvni Das 
Banerjee^ for tlie respondent, were oot called upon. 


Kaetick 

Chandra 

Ghose 


Ashlitosh 

Dhara, 


The judgment of the Court 
ROPPE, Mookerjbe, Caendupp 
JJ.) was a.s follows : — 

The question 
Bench has been formulated in the follow 
If A, in execution of a decree for 
personally, 

of which B alleges that he 
own right, but 
properties have 
raised fall within the 


referred for decision to the Full 

ing terms : — 
money against B 
attaches and proceeds to sell properties 
is in possession, not in his 
as shehait of a deity to whom the 
been dedicated, does the question 
.scope of section 244 or 278 of 
the Civil Procedure Code of 1882 ? 

In order that a question may be determined under 
section 244, it must arise between the parties to the 
suit in which the decree was passed. The question 
sought to be raised is not of this description, because 
w'hile B is a party to the suit in his personal capacity, 
the claim is advanced by him in his capacity of 
shehait of a deity who is not a party to the suit. 

In the opinion of the Full Bench, therefore, the 
question raised does not fall within the scope of 
.section 244. ^ On the other hand, it falls within the 
scope of .section 278 read vdth section 280. 

It has been argued, liowever, that this view is 

T'T'J T decisions wl.ich are binding upon 
the Full Bench, namely, Kuriyali y. May an {X) and 
Punchamm Bundopadhya v. Rahia Rihi (2). The 

(1) (1883) I. L. R. 7 Mad. 255. (2) riHcirn T r, n in 
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first decision no doubt involves by implication tlie 
view that the question raised falls within the scope 
of section 244, but it is not binding upon this 
Court ; it was approved by the Judicial Committee in 
Prosunno Kumar Sanyal v. Kali Das Sanyal (1), 
upon an entirely different point, namely, that 
section 244 does not cease to be applicable to pro- 
ceedings in execution merely because the execution 
purchaser is a stranger to the suit. The decision in 
Punchanun BimdojMdhya v. Pabia Bihi (2) is by a 
Full Bench of this Court, and is binding till overruled 
by a Special Bench. It does not, however, decide 
the question now in controversy, but merely deals 
with the converse question. 

The result is that the appeal to the District Judge 
as also the appeal to this Court must be deemed in- 
competent. The appeal is, therefore, dismissed with 
costs of the hearing before the Division Bench and 
the Full Bench. 

s. M. Appeal dismissed. 


1911 

Kartick 

Chandra 

G-hose 

V. 

Ashutosh 

Dhara. 


n) (1892) L L. R. 19 Calc. 683 ; (2) (1890) L L. R. 17 Cal. 711. 
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APPELLATE CIVIL, 


Before Mr. Justice D. Chaiierjee and Mr. Justice Teunon. 

RACIHUNANDAN RAMANUJA DAS 


BIBHUTI BHUSHAN MUKE 


Heligious Endomment— Religious Emlomments Ant 
^ 10— Suit brought hg sicrriring memher oj 

Mainfainahle^ 

A suit bi-oiiglit by a surviving raembor or moi 
appointed under s. 7 of the Religions Endowments 
iiiai I itai liable. 

Santhalm. v, 3ia?ijanna Slietly (1) dissented fr 

Second appeal by the defendfint, 

Jiaiidaii Riimaiiuja Das. 

rite plaiiitilf, as the sole surviviii 
Committee appointed under section 7 
Endowments Act, brought a suit aga 
ant for recovery of arrears of ren 
due for the years 1311 to 1314 foi 
land in mouzah Banlabandha. I 
denied liability to pay rent, and furtl 
the plaintiff had no focw.s s^tanrU tn 


Mohunt RaghU' 
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an aijplication was made, after the case was closed, i 9 ii 
to the Deputy Collector of Knrdah, before whom the 
rent sixit was ixending, to add the names of these nandas 
members as plaintifls. This application was rejected, 
bnt permission was given to the applicants to with- ■*- 
draw the suit with liberty to bring a fresh suit. The btoshIs 
plaintiff having preferred to go on with the suit, the Mukerjee. 
learned Deputy Collector, having held that the suit 
was maintainable, passed a decree in favour of the 
plaintiff. Against this decision the defendant appealed 
to the District Judge of Cuttack. The question as to 
whether the suit was maintainable or not, was not 
pressed before the learned District .Tudge, who dismis- 
sed the appeal. The defendant thereupon jareferred 
this second appeal to the High Court. 

Dr. Rash Behary ahose (witli him Babu SushU 
Maclhub MulKck), for the apixellant. Que.stion is 
whether a suit brought by the sole surviving member 
of a Committee appointed under the Religious 
Endowments Act is maintainable,—! submit, it is 
not. The suit brought, altbough it purports to be a 
suit for rent, is in reality one for establishment 
of title; The Court of first instance relied upon an 
unreported decision of this Hon’ble Court in Civil 
Rules Nos. 940-914 of 1904. That case is quite 
distinguishable from the present one. There the idol 
wuis represented by the surviving trustees. Onlv 
when the appeal was allowed by the lower Appellate 
Court, it was for the first time suggested that the 
decree sliould be vacated on the ground that one of 
the fellow-trustees was dead when the judgment was 
pronounced. The Madras High Court in the case of 
Banthalva v. Manianna Shettij (1) held that such a 
suit was not maintainable. The language of sections 7 




(1) (1910) I; L. E. .M Mail. 1. 
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and 10 of the Religious Endowments Act is m-ind« 
Ragh 0 . tory. There cannot be a Committep if fi 
Ea™ja J’educed from three, as in this case, to one^ ^The 

“ :* 1 t “o" 

not tlo under Act VIII of 1885 : Secretarl o/ ^SfaU 
J^ndiUY. Nitye Singh (1). ' * 

T Ghander Majumdar (with him Tinh. 

Laht Mohan ChatterieP) fn,. +u 
other «iH« n for the respondent. The 

othei side IS not entitled to take the point a. t^ 

the maintainability of the suit •!« it ^ • * 

in the lower Appellate Court Ti ^ .^I'ven uji 

tioned. -At the" «r !„u 

member. A suit by such a memberof thro™’^-!!"'' 
is maintainable. I relv uno.i tl 7 Committee 

of the High Court. Cpoi the leatr°rf'‘°'‘ 
of the Committee, the Committee do e“ eTo"^ 
or the power of the Committee i.s not slpetLf The 
Committee would exist even if there w^a ’ ^ 

meuht Act. On the death of a tiaLe SToinA “m« 
Mirvives , Lewiu oii Tru.sto, p. 293. The law governing 
cor^mrate bodies is applicable to a case like t^s 
Under section 9 of Regulation Vfl of ISS9 

tuimee. 1 he entry haring been recorded under nZ 
provisions of the said Begnlation, is admissib e n 
evidence under seetion 35 of the Evidence Act ' 

whe7in;::rtioX^?LS"r 
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other side has iio application. The defendant denied I9il 
the relationship of landlord and tenant, and therefore 
the Revenue Officer had jurisdiction to decide the nandan' 
qxiestiou. 

Dr . Ghose, in reply. An admission by counsel, 
of a question of law, cannot bind his client : Beni BhdshS 
Pershad Koeri v. Dudhnath Roy (1). The decision M'^kbrjbe 
of the un reported case is only an ohiter dictum. 

Cur. adv. vult. 

D. Chatterjee and Teunon, ,IJ. This appeal 
arises out of a suit for rent brought by the sole sur- 
viving member of a Committee appointed under 
section 7 of the Religious Endowments Act (XX of 
1863). The Committee originally consisted of three 
persons as required by the section, but the two other 
members being dead and their successors not having 
been appointed at the time, the suit was brought as 
stated above by the sole survivor. Successors to the 
deceased members were appointed pending the suit, 
but the learned Deputy Collector refused to add them ' 

as parties and tlie pJ.aintiit chose to carry on the suit 
alone. The plea of the incompetency of the suit was 
overruled by the first Court, and was not argued in 
appeal before the District Judge. It has, however, 
been strenuously urged before us that as a point of 
law going to the root of the jurisdiction, we are bound 
to entertain the plea and we have allowed the point 
to be discussed. Section 7 provides that a Com- 
mittee of three or more persons shall be appointed 
once for all by the Local Government ; section 8 
provides for the manner in which the members are 
to be elected; section 9 says the members shall 
hold office during life subject to removal by the Civil 
Court; and section 10 provides for the filling up of 

(1) (1899)L L. R. 27Calc. 156. 
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^ vacancies by the electorate or, on their failure, by 
Raotiu- Court. The Committee is appointed “ once for 

Coveriiment Avhich isftmctus officio 
Das thereafter, all vacancies however caused being filled 
b™ tlie Civil Court. Evefi if all 

'“r ??“;.“*" f “■ ““ CoMmittee 

IMS to be appointed by the OMl Court, me Syed 
Mahomed Athor v. StiUa^i Khan (T). 

The Committee, therefore, is not dissolved bv the 

death of one or all the members, but contiuueg‘'as a 
eg-al entity, the personnel only being reconstituted, 
it has, tiierefore, been considered as analogous to a 
coiiiomtion-aggregate, and its proceedings, when not 
expressly provided for by the Act, have been held to 
be regulated by rules applicable to corporations: see 
Ananta Narayana Ayyar v. Kuttalam Pillai (2)^ 
The several members of a corporation and their 

succesisors constitute but one person in law. “There 

is no reason why a corporation should not continue 
rtO live, although the last of its members is dead-” 
Salmond’s Jurisprudence, p. 298. Similarly, a Com- 
mittee undei Act XX is a legal iierson endowed 
with powers which do not belong to tlie individual 
inembers who may go and come, but this offspring of 
the law^ remains the same. It has been created “ once 
tor all, and does not die on the death of any or even 
a ot Its memlx'.rs. It may remain dormant for a time 
but awakes and becomes active as soon as the vacancies 
begin to be filled up. The surviving member or 
members, therefore, of such a Committee mav continue 
the office of die Committee until the vacancy or vacan- 
cies are tilled, up in due course. Mr. Lewin in his 
treatise on Trusts, p. 293, 12th ediiion, says : “ It is a well- 
known maxim that a bare authority committed to sever- 
al persons is determiued by the death of any one ; but 

(1) (I-JOO) 4 0. W. r.27. (2) (1899) 1. L. E. 22 Mad. 481. 
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vvxuxi cm iv passes to the survivors. 

Tlie iiioiubors of the Coiuiuittee have not a bare 
authority; they can grant leases and create interests 
in the endowed property consistent with the purpose 
of the endowment, and have, therefore, an interest 
coupled with authority. Their position ma 3 ^ be 
likened to that of guardians of the deity or institu- 
tion placed in their charge. It was held in thp nf 


Eaghi;- 

XANDAN 

Eamanuja 

Das 


Bibhuti 

Bhushan 

MUKERJEg, 


guciiuiciiisnip IS devised to three persons wuthout 
saying “ and to the survivor or survivors of them,” 
yet the survivor shall have it. In the case of Doe v. 
Godwin (2), in construing an Act of Parliament, 46 
Geo. 3, 0. 97, which authorised five trustees named 
therein to dispose of certain houses and provided in 
very strong terms that in the case of the death of one 
or more of them, the survivors should and they were 
required to appoint new trustees, the Court held that 
the xu'oviso was analogous to the common one in 
Settlements ; and expressed an opinion that the clause 
was not imperative but merely of a directory 
character, so that a conveyance by four of the five 
trustees after the death of one of them and before the 
appointment of his successor was good. The pro- 
visions of Act XX of 1863 are very similar and seem 
to invite a similar construction. We are further 
supported in this view of the law by an unreported 
decision of Sir Francis Maclean, O.J. and Stevens, J. in 
a case of the same nature in Civil Rules Nos. 943 and 
944 of 1903, decided on the 10th of March, 1904, where 
the learned Judges said “ a Committee is not ipso 
facto dissolved when one of its members dies, if there 
be provision for filling un the vae,inr.v ” 
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LordsliiiJs held that the suit was uiaintaiuable by 
two of the surviving members of the Committee. 

We, therefore, respectfully dissent from the 
decision of the Madras Court in the case of SantJialva 
v. Mammina Shetty (1), and hold that the suit was 
competent. 

The next point that is raised is that of adverse 
possession. The defendant, however, did not anise 
this point in the Courts below, and as this is a mixed 
question of fact and hiw, we do not think that we 
should be justified in going into it in second appeal. 

It is further argued that the Court of Appeal has 
a-elied axpon inadmissible evidence, namely, the 
settlement records of 1881 and 1897. The Bengal 
renancy Act, Chapter X, was extended to Orissa in 
September 1891, so that the settlement of 1881 was 
not under the Bengal Tenancy Act. It was evi- 
dently under Regnlation VTI of 1822. Section 9 of 
the Regulation provides that all Jakhemi tenures 
shall be carefully recorded with specification of the 
nature of the tenure, ; the said records are, therefore, 
relevant under section 35 of the Evidence Act. The 
later records of 1897 were admittedly under Chapter X 
of Act VIII of 1885, and, as there was no dispute, 
tlie presumption under section 109 was clearly appli- 
cable. There is, therefore, no substance hi this 
ground also. 

The result, tlieretore, is that the appeal is 
dismissed with costs. 


s. c. G. 


Appeal dismissed. 


(1) (1910) 1. L. H. 34 Alad. 1. 
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CIVIL RULE. 


Before Mr. Justice Hooker jee and Mr. Justice Carnduff. 

EAST INDIAN RAILWAY COMPANY 

V. 

8.ISPAL LAL.* 

Carrier.^ — Railimy Company— Deli ceru of goods — “ Clear receipt'' by 
consignee — Loss of goods — Liahility of Company for the Loss. 

Certain bales of clotli tendered to the East Indian Railway Company for 
transit were in doe oourse delivered to the consignee, wl>o grantecP‘ clear 
receipt” for tliem. Subsequently, the consignee discovered that some 
pieces of cloth out of the bales were missing, the same having been lost 
while in the custody of the Railway Company. In a suit brought by the 
consignee for compensation : 

HeM. that the grant of “clear receipt” and acceptance of delivery do 
not affect the rlglit to compensation for loss or damage pi-oveil to have 
been caused to the goods while in the custody of the carriers. 

Per Mookerjee, J. A receipt acknowledging a delivery ,of tlie goods in 
good condition is only primd facie evidence of the. fact and raises a 
presumption in favoiii* of the carriers, which may be rebutted by t lie 
consignee. 

Per Carnduff, J. A bailor who, in the absence of any agreement on tlie 
subject, has given the bailee a receipt for the goods bailed, is not, ipso facto. 
precluded from proving that the goods were in reality damaged or deficient 
in quantity wlien delivered to him. 

Rule grajited L) tlie ])etitionei-.s, the Easfi Indian 
Railway Company. 

A suit was instituted in the Gouvt of Small Causes 
at Bnxar against the East Indian Railway Company 
for the recovery of Rs. 100 as damages for the loss of 
certain pieces of clotli delivered to the said Gompany 
for transit from Dellii to Bnxar. 

Civil Rule No. 3026 of 1011, against the decision of S. K. Kaimuoi, 
Small Cause Court Judge, Buxar, dated April 10. 191 
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Octobor 1910, tlie East Indian Railway 
East Indian Company received from the consignor four bales of 

CompTnw delivered to one Sispal at Bnxar, 

and on the 15th October, 1910, the day after their 
Sispal Lad. arrival at Buxar, the consignee took delivery of the 
said four bales, apparently in good condition, and 
granted “ clear receipt ” for the same. 

On the 5th December, 1910, the said Company again 
received another bale of cloth at Delhi to be delivered 
to Sispal at Bnxar, and on the 14th December, 1910, 
the day after its arrival at Buxar, the consignee took 
delivery of the said bale, apparently also in good con- 
dition, and, as before, granted “ clear receipt ” for it. 

Subsequently, the consignee complained of the loss 
of some pieces of cloth from the above tw^o consign- 
ments while they were in the custody of the Railway 
Company, and put in his claini against the Company 
for damages. On the Company refusing to pay any 
compensation, the comsignee instituted a sxiit, on the 
7th March, 1911, in the Court of Small Causes at Buxar, 

for recovery of Rs. 100 as damages for the said loss! 
The Railway Company defended the suit, maintain- 
ing that they were not liable for any damages once the 
goods had left their custody and had been delivered 
to the consignee in good condition and under a “clear 
leceipt, and no objection was made by the consignee 
at the time when delivery was taken. 

On the 10th April 1911, the Small Cause Court 
Judge held that, though the articles were taken out 
of the bales while they were in the custody of the 
Company, the Company’s liability ceased when 
delivery was taken and a “ clear receipt ” granted 
by the consignee, but in order to safeguard the 
public interest, the Company was bound to take 
some steps to stop this sort of action, which no doubt 
frequently happened, and he accordingly decreed the 
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smtiu the plaintiff’s favour, granting him Rs. 50 as 
damages. The Railway Company, thereupon, moved 
the High Court to set aside that judgment and decree 
and obtained the present Rule. 

Mr. G. B. McNair and Bahu Joy Gopal Ghosh, for 
the petitioners, in support of the Rule. 


1911 

East Indian 
Bailway 
Company 

V. 

SisPAL Lal. 


Babii Birai Molian Maziimdar^ for tlie opposite 
party, showed cause. 


Mookerjee J. This Rule raivses an iniportaiit ques- 
tion of law about the liability of a Railway Company 
to pay compensation for loss of goods or damage 
caused to tliem, while in their custody, though the 
claim is not put forward by the consignee till after 
he has taken deli very and granted a clear receipt.’^ 
I f he circumstances, under which the question requires 

consideration, may be briefly narrated as found by the 
Small Cause Court Judge. On the 7th October, 1910, 
the opposite party tendered to the East Indian Railway 
Company at Delhi four bales of cloth for despatch to 
Buxar. The goods arrived at Buxar on the 14th Octo- 
ber ; the consignee took delivery of the bales which 
were apparently in good condition, and granted a 
simple receipt. On the 5th December, 1910, another 
bale was delivered to the Company at Delhi for 
carriage to Buxar, and duly carried there in apparent 
good condition. The consignee took delivery on the 
14th December, and granted receipt as before. He sub- 
sequently rejiorted to the Company that some pieces 
of cloth were missing from the bales; the Company 
refused to entertain the claim, whereupon, on the 7th 
March, 1911, the consignee instituted this suit in the 
Court of Small Causes at Buxar for recovery of Rs, 100 
as damages for the loss of the pieces of cloth. The 
Company resisted the claim substantially on two 



Mookerje 

J. 
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grounds ; they denied, hi the first place, that the goods 
Bast Indian been lost, while the bales were in their custody ; 

GompIny contended, in the second place, that, as the’ 

V. consignee had accepted delivery and granted a 
clear receipt,’' his right to compensation had been 

Mookehjeh extinguished, even if it was proved that the loss had 
taken place while the goods were in the custody of the 
Company. The Small Cause Court Judge has found 
upon the evidence that the articles w’^ere taken out of 
the hales while theN^ were in the custody of the Com- 
pany ; he has negatived the suggestion of the defence 
that the articles had been abstracted by the plaintiff 
or himsell his men after delivery of the goods. It 
may be observed at this stage that tlie Small 
Cause Court Judge has recorded the evidence some- 
wliat carele.ssly, and tiie notes of the depositions of 
the witnesses are not always intelligible. The Court 
is bound, however, to accept his finding upon 
the (luestion of fact, namely, that a portion of the 
goods consigned was lost while the bales were in the 
custody of the Company. Upon this finding, the Small 
Cause Court J udge has stated that in his view of the 
law the plaintiff is not entitled to succeed, because 
he has taken delivery and granted a clear receipt; 
but the Small Cause Coui't Judge has held that, “ in 
order to safeguard the public interest, the Company 
is bound to take some steps to stop this sort of action,” 
and he has accordingly made a decree in favour of the 
plaintiff for Rs. 50. On behalf of the Company, we 
have been invited to set aside this decree oii the 
ground that it is obviously erroneous and that the 
judgment itself is not self-consistent. In answer to 
the Rule, it haS been argued on the other hand by 
the learned vakil for the plaintiff that the view of 
the law accepted by the Small Cause Court Judge is 
eiioneous, and that if his decree is open to attack, it 
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is liable to be assailed on the ground that the plaintiff 
has not been awarded damages in full. The question, 
therefore, arises, whether the plaintiff has lost his 
right of action because he has taken delivery and 
granted a clear receipt. 

In support of the Rule, it has been argued that the 
question ought to be answered in the affirmative, and 
reference has been made to Macnaniara on Carriers, 
1908, Section 214, where it is stated tliat, when 
goods are delivered by a Railway Company at the 
proper place and at the proper time, the consignee 
is bound to examine them and ascertain whether 
they are in good order, and, if he does not intimate 
objection, it will be presumed that they were 
delivered in good order. The learned author relies 
upon the case of Stewart v. North British Railway 
Company (1) as authority for this proposition. The 
principle in question is perfectly sound, but is of 
no assistance to the petitioners. The case of Stewart 
v. North British Railway Company (1) is not an 
authority for the proposition that, if a consignee 
takes delivery and grants a clear receipt, he loses 
Ills remedjq even if he is able to establish conclusively 
that the goods were damaged or partially lost while 
in transit. In fact, the contrary view was adopted 
in Johnston ^ Sons v. Dove (2), where it was imled 
that, if a consignee of goods (which, as a matter of fact, 
have been damaged in transit, though such damage is 
not visible at first sight) grants a clear receipt, accepts 
delivery, and breaks bulk without judicial inspection 
or notice to the carrier, he does not lose his right to 
compensation ; the fact that he has granted a receipt 
is an element in the proof of damages, but is no bar 
to the claim. A similar view was taken \xi Rearcy 

(1) (1878) 5 Rettie 42r,. (2) (1875) 3 Rettie 202. 
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1911 V. PZayer (1), wliere Lord Graigliill observed as 
SasTUdian follows : “ The coiinsel for the defender has also argued 
''eaii-way that the neglect of the pursuer to examine the luggage 
Company after delivery, and the delay of 24 liours in reporting 
SisPAL Lal. the loss to the defender, bars his right to recover. 
MooKBRJEE The former may affect the proof of the question, was 
the portmanteau delivered? But assuming non- 
delivery to be proved, it cannot operate as a bar, there 
not having been in the contract between the parties a 
provision or an implication that should the goods 
delivered be taken without challenge at the time, right 
to recover for any undelivered article should be for- 
feited.” This is obviously good sense, and based on 
sound legal principles. The right to compensation 
has accrued as the result of the loss : the acceptance of 
the goods without protest may raise a strong pre- 
sumption that the alleged loss has not taken place; 
but, if it is proved by reliable evidence that, as a 
matter of fact, there was loss or damage to the goods 
while they were in the custody of the Railway 
Company, it is difficult to appreciate how on prin- 
ciple the position can be maintained that the accepL 
ance of delivery operates to extinguish the right 
to compensation. The question has been repeatedly 
raised in the Courts of the United States, and the 
view has been uniformly maintained as well founded 
on principle that grant of clear receipt and accept- 
ance of delivery do not affect the right to com- 
pensation for loss or damage proved to have been 
caused to the goods while in the custody of the 
carriers. One of the earliest cases on the subject is 
OaJcey v. Russel (2), where it was ruled that, although 
acceptance of the goods by the consignee without 
objection and with knowledge of their defective 

(1) (1883) 10 Ilettie 564 ; (2) (1827) 6 Martin N. S. (La.) 58. 

20.S. L. R. 376. 


’^oL.- Xxxix.i caLcuI’ta fiisRim. ai? 

condition precludes recoveiy for damages thereto i9ll 
IMunro v. Ship Baltic’^ (1), Marcy v. Warner (2)], easTi^dian 
yet acceptance will not ope.rate as waiver of objecriou Kailwai-' 
for damage not apparent. Again, in Bowman v. 

Beall (o), it was held that the receipt of the goods 
alone, with no stipulation that they are accepted in 
full performance of the contract, does not constitute 
a waiver of claim for damages for which the carrier 
may be liable : Alden v. Pearson (4), and Lesinsky 
V Great Western Despatch (5). The question was 
elaborately discussed in the case of The Elmira 
Shepherd (6), where it was ruled that the claim 
for compensation was not lo.st, though the consignee 
had granted a clear receipt, accepted delivery, and 
sold the goods. WoodrolEe J. observed that in 
cases of this description, the conduct of the consignee 
would be scrutinised carefully, and the Court would 
receive his evidence with caution ; but if the evidence 
proved that the loss or damage occurred while the 
goods were in transit, compensation could be claimed 
notwithstanding delivery and acceptance. To put 
the matter briefly, a receipt acknowledging the 
dehvery of the goods in good condition is only 
primd /acie evidence of the fact: Porter y . Chicago 
Bailway Company (7), which must be taken to 
qualify the somewhat broad statement in Skinner v 
Chicago Baihvay Company (8). As recent illustra- 
tions of this principle, reference may be made to 
the cases otMears v. New York Baihvay Company (9), 
and Southern Bailway Company v. Ashford (10). In 

(1) (1810) 1 Martin 0. S. (La.) 194. (6) (1871) 8 Blatchford .841 ■ 

(2) (1866) 17 La. Ann. 34. 8 Fed. Gas. 579. 

(3) (1840) 23 Wendell' iV. Y. 306 ; (7) (1865) 20 Iowa 73. 

35 Am. Dec. 562. (8) (1861) 12 Iowa 191. 

(4) (1855) 69 Mase. 342. (9)(I902)52 Atl.610- 

(5) (1881) 10 Mo. App. 134. 56 L. R. A. 884 ' 


8 Fed. Gas. 579. 

(7) (1865) 20 Iowa 73. 

(8) (1861) 12 Iowa 191. 

(9) (1902) 52 Atl. 610 ; 

56 L. R. A. 884. 


(10) (1900) 126 Alabama 591 ; 28 Soutli. 732, 
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1911 tlie former of these cases, a piano was delivered by tlie 
EASiVlNDiAN carrier to tlie consignee, who signed a clear receipt. 

Railway 
Company 
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SlSPAL LaL. 


Mooker.tek 



When the package was taken home and opened, it was 
discovered that the piano had been spoiled by water. 
It was held that the consignee was entitled to damages, 
notwithstanding the grant of a ‘"clear receipt and 
acceptance of delivery. In the second case, the con- 
signee removed his dog from the railway van ; bat 
when he took it home, he discovered that it had been 
injured. It was held that he was entitled to claim 
damages, and that the fact that he had granted a 
receipt for delivery in good condition was not a con- 
clusive defence against recovery of compensation. 
The principle, therefore, that a receipt acknowledg- 
ing a delivery of the goods in good condition is only 
2 jrinid facie evidence of the fact, and raises a pre- 
sumption in favour of the carrier which may be 
rebutted by the consignee, is firmly established ; and 
it is manifestly consistent with rules of justice, equity 
and good conscience. The inference, therefore, 
follows that the decree made by the Small Cause Court 
Judge is correct, though his reasons are erroneous. 

The result is that the Rule is discharged with costs. 

Oabndufp J. 1 agree. The short point of law 
raised by this Rule seems to be as to whether a bailor 
who, in the absence of any agreement on the subject, 
has given the bailee a receipt for the goods bailed, is, 
ipso /acto, precluded from proving that the goods were 
in reality damaged or deficient in quantity when deli- 
vered to him. I have myself been unable to find any 
authority, either in England or here, for holding that 
he is ; and my learned brother has shown that it has 
been held elsewhere, for reasons which seem to me 
to be most cogent and convincing, that he is not. 
o. M. Rule clischarged. 
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APPELLATE CIVIL. 



Before Mr. JuHice Chitty and Mr. Justice N. B. Chatterjea. 

DWARKA NATH ROY 

V. 

SARAT CHANDRA SINGH ROY.* 

Uviilu Law—Succemnu—hitahsthara—Sirklhan — Maiden' a stridhan— 
Father's hrotheFs son — Sister — Siste 7 '\s son. 

Under the Mitaksliam scIkx)] of Hindu law, a sister (father’s daughter) 
and a sister’s son (fatlier’s daughter’s sou) are entitled to succeed to a 
maiden’s stridhan in preference to a father’s brother’s son. 

Per N. R. Chatterjea J. Under the Mitakshara law, in the absence of 
any rule determining' the nearness among relations of the father in tlie 
ease of succession to a maiden’s strklhaii, the question should be decided 
by analogy to tlie order of succession to the stridhan of a childless woman 
married in a disapproved form, so far as it is applicable, for in both cases tlie 
succession is confined to the father’s family. 

The stridhan of a childless woman married in a disapproved form, 
<levolves, after tlie father, in tlie same manner as if it had belonged to the 
father himself, and the succession follows the order laid down in the text 
of Yajnavalkya regulating obstructed succession. 

Quaere: Whether the son or grandson of the father in such a case 
takes before tlie fatlier or after him and before the other heirs mentioned 
in the said text. 

Appeal by Dwarka Nath Roy and others, the 
defendants. 

This appeal arose out of a suit to I’ecover certain 
properties by right of inheritance to a deceased 
maiden’s stridhan. 

The facts appear sufficiently from the judgments. 

’'■’Appeal from Original Decree, No. 524 of 1908, against the decree 
of AJi Ahmed, Subordinate Judge of Rungpur, dated Sept. 12, 1908. 
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Upon tlie issue as to whether the plaintiffs or the 
defendants were preferential lieirs of Panchi Barmani, 
the lower Court decided in favour of the plaintiffs. 

The defendants, theresrpon, appealed to the High 
Court. 

Mr. B. Chakrcwarti, Dr. Bash Behary Gthose, Bdbu 
Golap Chandra Sarkar, Bahii Mohini Mohan 
Chakravarti and Bahu Jadu Nath Mandal, for the 
apj)ellants. 

Bahu Jogesh Chandra Boy and Bahu Prakash. 
Chandra Majumdar, for the respondents. 

Cur. adv. vult. 

Chitty J. This appeal arises out of a suit brought 
by the plaintiffs to recover certain i^roperty by right of 
inheritance to one Paiichi Barmani who died unmar- 
ried on 6th June 1906. The Subordinate Judge has 
decided in the plaintiff’s favour and the defendants 
have appealed. Kinu Sinha Roy, father of the plaint- 
iffs, and Lachman Sinha Roy were two brothers . 
Kinu Sinha Roy died on 17th August 1894, leaving 
three sons, the plaintiffs, and Gopal Chandra, who sub- 
sequently died unmarried. Lachman Sinha, Roy died 
on 18th April 1903, leaving a will dated 20th July 
1902, of which his son-in-law, defendant No. 1, is 
executor. Lachman Sinha Roy left a widow Sasikala 
and three daughters, defendants Nos. 2 and 3, and Panchi 
Barmani. Lachman by his will made a disposition 
of his property in favour of his wife and daughters. 
The particulars are immaterial for our present pur- 
pose. Sasikala died on 18th April 1905, having made a 
will, dated 20th December 1904, by which she gave 
her property to her three daughters absolutely. The 
parties are by caste Khatrias and are governed by the 
Mitakshara School of Hindu Law. Kinu Sinha Roy 
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and, Lacliman Sinba Roy had separated in the life- I9ii 

time of the former. „ " 

Dwarka 

Tlae only question wliicli has so far been argued Natu Bov 
before ns is that raised by issue 13, whether the samt 
plaintiffs are preferential heirs of Panchi Barinani, Chandba 
and entitled to her estate before hei* sisters Kanalclata ^ 
(defendant No. 2) and Jogmaya (defendant No. 3) J- 

and Birendra Narain (defendant No. 4), son of defend- 
ant No. 2. If this be decided against the plaintiffs, 
their suit must fail. If in their favour, then other 
questions arising in the suit must be considered. 

The law on the point admittedly lies within a 
very narrow' compass, a text of Baudhayana cited in 
the Mitakshara, and the commentary on that text in 
the Vimmitroclaya. The whole question turns upon 
the meaning to be given to the w'ords “ their Nearest 
relations ” in the Viramitrodaya. The text of Bau- 
dhayana is to be found in the Mitakshara, Chapter II, 
section XI, sub-section 30. For Baudhayana says : 

“ The v/ealth of a deceased damsel, let the uterine 
brethren themselves take. On failure of them, it shall 
belong to the mother, or, if she be dead, to the 
father.” In the Viramitrodaya (at page 240 — 1 of 
Colap Chandra Sarkar Shastri’s Translation) we find 
‘ besides as it is expressly declared that the father 
inherits the property of a maiden on failure of the 
mother, so the same order is proper in this case also! 
thus Baudhayana declares : “ the w-ea 1th of a deceased 
maiden, let the uterine brothers themselves take ; on 
failure of them it shall belong to the mother ; in her 
default, to the father. On failure of the mother and 
the father, it goes to their nerarest relations.’’ 

Who are their nearest relations ? Had it not been for 
the elaborate arguments which were addressed to us» 

I should have been inclined to say that therewas not 
much room for argument. As it is, it appears to me 
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1911 not to admit of any doubt. In tliis case Lachman and 
d^abka Sasikala were admittedly married according to one of 
Nath Eoy the apj)roved forms. The wife therefore became 
Sarat absolutely a member of her husband’s family, and his 
Chandea relations were her relations. Now whether defend- 
' ants Nos. 2, 3 and 4 be regarded as relations or as 
Chitty J. iieirs of Lachman, it makes no difference. The word 
sapincla in the Mitakshara denotes affinity ; “ sapinda 
relationship arises between twu) people through their 
being connected by particles of the one body ” (see 
Mayne’s Hindu Law, 7th Ed., page 690). From this 
point of view defendants Nos. 2, 3 and 4 are mani- 
festly nearer in relationship to Lachman and Sasikala 
than the plaintiffs. They would undoubtedly as heirs 
of Lachman be preferi-ed to the plaintiffs. A 
daughter and a daughter's son botli come in before 
a brother’s son. The argument of tlie learned pleaders 
for the respondents resolves itself into this, that 
agnates must be preferred to cognates. But why? 
No authority was cited for the proposition which 
involves a constrained and unnatural interpretation 
of the words “ their nearest relations ” in the Vira- 
mitrodaya. As a matter of fact, it was the only 
possible line of argument by whicli the plaintiffs 
could hope to succeed. It was said that tliis wars 
a case of first impression and that the point has not 
l)een decided before. A verv^ similar case, however, 
arose in Bombay : see Janglubai Jitha Appaji(Y). 
There also the question was as to the succession to 
the stridhan of a maiden, and the contesting parties 
were the maternal grand-mother, plaintiff, and the 
fathers mother’s sistei’’s son, defendant. That case 
differed from the present in tliat the parents of the 
propositus had been married apparently according to 


(1) (1908) 1. L. K. .82 Bom, 409, 
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one of the blamed rites, and the contest was bet-ween 
the relations of the mother on the one side and of 
the father on the other. It was there argued (though 
unsuccessfully) for the plaiutifl tliat the maternal 
relations were to be preferred to the i>aternal. Many 
of the remarks of Mr. .lustice Chandavarkar are 
apx)li cable to the resent case, and I do not propose 
to go over the same ground again. I may, however, 
repeat one remark of the learned .f udge that “ the 
sapindas, i.e., the nearest relations of the parents,” 
means the sapindas of the fathers, who are also 
sapindas of the mother by viitue of her identity 
with her husband as half of Ids body. The varioiis 
commentators who have touclied on the question 
appear to be of the same opiiuon : see Dr. Gooroo Das 
Banerjee on Marriage and Stridhan, 2nd ed., p. 424 ; 
Mayne’s Hindu Law, 7th ed.. pp. 890-1 ; and Golap 
Chandra Sarkar Sliastrin Hindu Law, 4th ed., p. 460. 
I would tlierefore hold that any one of defendants 2, 
3 or 4 is entitled to succeed to the estate of Panchi 
Barmaid in ])reference to tlie piaintitfs. As between 
detendauts Xos. 2 and 3, tlie sistens, and defendant 
No. 4, the sister’s son. I would leave the question of 
preference undetermined, as they are all before us in 
the positinn of defendants. Whatever may be the 
rights of the defendants as between themselve.s, the 
plaintiffs must fail. The learned Subordinate Judge 
in coming to tlie oxiposite conclusion has, I think, 
fallen into erroi- by not adhering closely to the texts, 
and by coufounding the case of succession to a female 
with that of succession to a male. Here we have to 
look for tlie heirs of the unmarried female in the 
nearest relations of her imrents, and the only question 
is wddcli of the parties before us answers to that 
description. It is unnecessary to go into any other 
questions arising in the suit. 
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For tlie reasons given, I would allow tlie appeal 
and dismiss the plaintiffs’ suit with costs in both 
Courts. 

N. R. Chatterjea J. The plaintiffs-respoudents 
in this case sued to recover certain properties by right 
of inheritance to one Panchi Barinani. The facts are 
these : There were two brothers, Kinu Sinha Roy 
and Lachman Sinha Roy, who were sepai'ate in mess 
and estate. The plaintiffs are the sons of Kinu Sinha 
Roy who died in 1894. Lachman Sinha died in 1903, 
leaving a widow Sasikala, and three daughters, 
Kanaklata (defendant No. 2), Jogmaya (defendant 
No. 3) and Panchi. By his will he gave to his widow 
some of his properties absolutely, and a life interest 
in others, and provided that on her death the 
daughters would get the latter in absolute right and 
appointed defendant No. 1 executor. Sasikala by her 
will dated the 20th December 1904 gave all the 
properties to the three daughters absolutely, and died 
on the 18th April 1905. Each of the daughters there- 
fore obtained ird of the properties as her stndhan. 
Kanaklata and Jogmaya were married in the life-time 
of their father, and Kanaklata has a son Bire.ndra, the 
defendant No. 4. Panchi Barmani died unmarried in 
June 1906, and the plaintiffs as her father’s brother’s 
sons claim to be her nearest heirs. 

The parties are governed by the Mitakshara School 
of Hindu Law. The lower Court decided in favour of 
the plaintiffs, and the defendants have appealed. 

The 13th issue in the case raised the question 
whether the plaintiffs being the father’s brother’s sons 
are the heirs of Panclii Barmani in preference to 
Birendra, the defendant No. 4, and Kanaklata and 
Jogmaya, the defendants Nos. 2 axid 3. If the issue is 
decided against the plaintiffs, the suit will fail, and it 
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will be unnecessary to try the other questions 
involved in the case. 

Tlie rule of snccession to the stridhan property of 
a maiden is contained in a text of Bandhayana, which 
runs as follows : — 

I 

fRvnt vr%5rjFrig^(^¥rrt »itcr fug: n 

“The wealth of a deceased damsel let the uterine 
brothers themselves take ; on failure of them, it shall 
belong to the mother ; or if she be dead, to the 
father.” (See Mitakshara, Chapter II, section 11, para- 
grapli 30 ; Dayabhaga, Chapter IV, section 3, para- 
graph i ; and Da3’'aki’ama SangTaha, Chaj)ter II, .section 
1, parag'raj)h 1, where the same text is attributed to 
Narada). 

The further succession after the fatlier is not dealt 
with in the Mitakshara. The after 

quoting the above text of Baudhajmna, states : “ On 
failure of the mother and the father, it goes to their 
nearest relations ” (see Viramitrodaya, Chapter V 
Part II, .section 9 ; Golap Chandra Sarkar’s Translatioin 
pages 240-2-11). The words in the original are mata- 
pitt'orahhabe tat pratyasamiagami (*rrcrTftr^‘tT*n% 
ciH But in what way this nearness is 

to be determined is not stated either in the Mitak- 
shara or in the Viramitrodaya, and the question upon 
which the parties are at variance, is how is this near- 
ness to be determined. There is no doubt that the 
sister (father’s daughter) and .sister’s son (father’s 
daughter’s son) are nearer than the father’s brotlier’s 
son, bat the questions raised on behalf of the 
plain tifls-respondents are that the words tatpmtya- 
sa-miah have reference to sapinda relationship of the 
maiden herself, tluit the word sapinda means 
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“sagotra sajomda,” and that a sister is no heir at all, 
and the sister’s son is a very remote heir in the Benares 
school. In determining the neaimess of relationship 
therefore we have to consider whether the sapinda 
relationship is to he traced through the father, and if 
so, in what order of succession and the meaning of the 
word '■'sapinda’’' as used in the Mitaksbara in this 
connection. 

In the absence of any express rule for determining 
the nearness of kinsmen in the case of succession to a 
maiden’s property, we should see how this nearness 
lias been determined in the case of succession to a 
married woman dying without issue. 

The rule of succession to the stridhan of a 
inarried woman dying childless is thus laid down 
in the Mitakshara— “ Of a woman dying without 
issue as before stated, and who had become a wife 
by any of the four modes of marriage denominated 
(Brahma, Daiva, Arsha and Prajapatya),%'h.G (v,rh.o\€) 
property as before described belongs in the first 
place to her husband; on failure of him, it goes to 
his nearest kinsman {sapinda) allied by funeral 
oblations. But in the other forms of marriage called 
As'ura, Gandharva. Bakshasa and Paisacha the 
property of a childless woman goes to her parents, 
that is, to her father and mother. The succession 
devolves first (and the reason has been before ex- 
plained) on the mother who is virtually exhibited 
(first) in the elliptical phrase pitriqami, Implying 
‘goes {gachchati) to both parents (joitoraw) ,• that is 
to the mother and to the father. On failure of tliem, 
their next-of-kin take the succession ” : see Mitakshara! 
Chapter II, section XI, paragraph 11, Colebrooke’s 
Translation. 

It is hardly necessary to point out that Oole- 
brooke’s translation of sapindas as allied bv funeral 
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oblations is not correct : .see Umciicl JBcchadur v. Ucloi I9ii 
Chand(l). 

mi ' -5 1 , DwARKA 

i Jie words ii.sed in the above text with reference Roy 

to the heirs on failure of the husband are pratyd- Sikat 
mmianang sapindanang ^(ftigTiDT (nearest Chandra 

sapindas) ; and though the word used in connection 
with the rule of succession on failure of the father 
in the latter part of the text is only pratyasan- 
nanang (nearest) and the word sapinda- 

nang ^rfqigrnDf is not repeated, the author must 
lia ve meant pratyasannanang sapindanang 

(nearest sapindas) as in the first part. 

So that according to Vijnaneswara the neare.st 
sapindas of the husband in the one case and tlie 
nearest sapindas of the father in tlie other are the 
lieirs ; but who are successively the next-of-kin in 
either case, in otlier words, what is the order of 
nearness among the kindred, is not stated in the 
Mitakshara. 

Vyavaliara Mayukdia, Chapter IV. section X. 

Placita 28, dealing witli the question of succes-sion 
to a childless woman married in the two forms of 
marriage respectively states as follows: — 

xT fcrsfi% i 

[In the one case] if there be no husband, tlien • 
the nearest to her in his [tat] own family takes it ; 
and [in the otlier case] if her father do not exist, 
the nearest to her in (her) father’s family succeeds 
[for the law that]. “To tlie nearest sapinda the 
inheritance belongs” as declared by Mann denotes 
that tlie right of inheriting her wealth is derived 
even from nearness of kin to the deceased (female) 

(1) (1880) 1. L. 1!. 6 Cal. 119. 
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lender discussion ; and tliougli the Mitakshara holds 
that on failure of the husband it goes to his 
{tat) nearest kinsmen {sapind'i) allied by funeral 
oblations and on failure of the father, then to his {tat) 
nearest sapindas, yet from the context it may be 
demonstrated that her nearest relations are his near- 
est relations and (the pronoun “ tat ” being used in 
the common gendm*) it allows of our expounding the 
passage “ those nearest to him through her in his 
own family, ” for the expressions are of similar 
import.’ 

So that according to Nilakantha the nearest rela- 
tions of the woman in the husband’s or the father’s 
family, as the case may be, succeed, and relying upon 
the above text it was contended on behalf of the 
respondent that it was not the father’s heirs but the 
nearest sapindas of the maiden in the father’s family 
in the present case that are to succeed. 

But Vyavahara MayuTfha, though a very high 
authority in the Bombay school, cannot be accepted 
in the Benares school in preference to the Mitak- 
shara, where the former differs from the 
latter. Besides I do not think that the above text 
of Vyavahara Mayukha, by itself advances the case 
of the plaintiffs respondents. It merely shows that 
the nearest sapind is of the maiden in the father’s 
family will succeed, but the nearest sapind s of an 
unmarried daughter will be the same as those of 
her father. So that after all, upon the question as 
to how the nearness among the sapindas m to be deter- 
mined, the abo ve text of the Vyavahara Mayuk a does 
not throw any light. The plaintiffs respondents 
can succeed by showing not only that the heirship 
is not to be traced through the father but also that 
the nearest relations” mean nearest ‘agnate 
sapindas' 


I 
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According to tlie Mitaksliara tlie theory of sapin- lOii 
ftosAyj is based xrpon coinmmuty of corporal particles 
or in otlier words consanguinity. Vijnaneshwara in NathKov 
explaining the word used by Yajnavalkya in 
the verse declaring that a man shall marry a girl who Chandka 
is not a sapincla states as follows “ She is called his 
sapinda, who has (particles) of the body of same ances- CH^TTEnjEA 
tor, etc., in common witli him. relationship 

arises between two j)eoi)le through their being connect- 
ed by particles of one body .... therefore one 
ought to know that wherever the word sapinda is used 
there exists (between the persons to whom it is 
applied) a connection witli one body either immedi- 
ately or by descent.” 

^ sbt sEffiTJigri . . . trftpgctT ‘Sf Tjeu 

I . . . ^ 

^ ?n=^tcTu^fin:irr it i 

Mitaksliara Achara Adhyaya — see translation in 
West and Buhler’s Digest, Yol. I, pp. 120-121. 

The doctrine applies to s ipindaship not only in 
its ceremonial aspect but for purjioses of inheritance 
also. The point is now concluded by authority; see 
Vmaid Bahadur v. Udoi Chand (1) and Lallu Bhai v. 
Mankiwar Bai (2):Mayne’s Hindu Law, 7th Ed., 
p.690. 

It is, however, contended on behalf of the plain- 
tiffs respondents that though the wmrd sapinda 
means ‘ related by particles of body ’ it is used in the 
Mitakshara as meaning saryofra sapindas, and bhinna 
fjotra sapindas are called handhus and as the 
brother’s son is a sacjotra sapinda (agnate) he is 
entitled to preference to the sister’s son who is a 
bhinna ijotra sapinda (a cognate) and certainly to the 

(1) (1880) I. L. ItGOa]. 119. (2)(187()) 1. L. R. 2. Bom. .388. 
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sister, who is not in the line of lieirs at ali in Northern. 
India. 

Now, wliat is the meaning of tlie words 'near fist 
sapindas as nsed in the text of the Mitakshara quoted 
iibove ? Do they mean sapindas in the restricted 
sense, i.e., nearest s gotra sapindas or sapindas accord- 
ing to nearne.«s or propinquity whether sagotra ov 
not ? It is true, as contended on behalf of the plaintiffs- 
respondents, that in the Mitakshara females generally 
are excluded unless expressly named, and near cognates 
are postponed to remote agnates, but that principle 
lias no application to the case of succession to a male 
owner dying without male issue, and if the succession 
is to be traced through the male owner (the husband 
or the father as the case may be) according to the well 
known order laid down in the Mitakshara the prin- 
ciple contended for will not apply. It should also be 
remembered that there is a fundamental distinction 
between succession to a male and succession to 
sfridhan. In the latter case preference is given to 
females and cognates in many instances to agnates. 

Sir Gooroo Das Banerjee, in his Hindu Law of 
Marriage and Stridhan. 2nd Edition, page 360, after 
referring to the above text of the Mitakshara, observes 
as follows : — One thing, however, seems clear, namely, 
that the word sapinda in the foregoing passage is 
used in the same sense assigned to it in the A char a 
Kanda of the Mitakshara. It means sagotra sapinda 
. ■. . and also a bhinna gotra sapinda or bandhu. 

The nearness of sapindas in the text of the Mitak- 
shara quoted above has been determined by tracing 
the relationship from tlie husband or the father as the 
case may be according to the text of Yajnavalkya b 3 ’’ 
at least one commentator and in several judicial 
decisions. 
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Eamalakara, one of the commentatora, in dealing I9il 
with this question states in \A\q Viv ida-Tandava as 
follows:— ISTath Roy 

Chandra 

*r^: ■cn#t Aiq^^ffcTT I Ro'i- 

“ In default of the husband, the liu.sband’H cJhatterjea 
nearest relations, the widow and the daughters also 
and tire rest inherit, husband’s widow, (f.e.,) the co- 
widow, (Inisband’s) daughter, i.e., daughter by a co- 
widow. This is stated by Vijnaireswara” (see Viv ida- 
Tand'ivn, Bombay Edition, page 462). 

So tliat according to Kamalakara the nearness of 
kinsmen in the rule laid down in tlie Mitaksliara is to 
be determined according to the well known text of 
Yajnavalkya relating to the .succesion to a male owner 
dying witliout male descendants. The text runs as 
follows : — 

“ The wife and daughter also, botli parents, brothe rs 
li kewise and their sons, gentiles, cognates, a pupil and 
a fellow student. On failure of the first among these, 
the next in order is indeed heir to the estate of one 
who departed for heaven leaving no male issue. This 
rule extends to all classes. ’ 

West and Buhler referring to the above opinion 
of Kamalakara observe as follows: — “This opinion 
.semis to be based on the consideration that as the 
mphuids inherits only through the husband, they 
virtually succeed to property coming from him, and 
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sense, and assume tliat Vi]naneswara leaiiv incenut!? 
“ nearness by relationship ” to be the principle regu- 
lating the succession of the .sapmcZas. On this inter- 
pretatiou the heirs of a childless widoM^ in the first 
instance would be those kinsmen related in the first 
degree, be., rival wives of deceased, their offspring and 
the husband’s iiarents, all inheriting together. Next 
the kinsmen related to the husband in the second 
degree as the husband’s brothers, deceased step- 
children’s children, etc., and so on to the sixth degree 
inclusive: see West and Bnhler’s Digest, volume I, 
page 518. Sir Gooroo Das Banerjee, in his Tagore 
Lectures, 2nd edition, at page 363, observes that in this 
conflict of authority it is not easy to say which view 
is correct, but Kamalakara’s opinion is entitled to be 
followed as authority in the Benares school when it is 
not in conflict with that of any higher authority, and 
in the present instance the rule based on his opinion 
has the further recommendation of being simple, as it 
makes the order of succession to strklhan correspond 
after a certain point to that applicable to a man’s 
property. It may also be urged that if this were not 
Vijnaveswara’s meaning and if he had not referred 
to this known order of succession after the husband. 
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he would ill ail probability have expressed himself 
more explicitly : see also Jogendra Siromorii’s Hindu 
Law, page 386. The conflict of authority referred to 
above does not affect the iM'e.sent case, for even accord- 
ing to the view taken by West and Buliler, the sister, 
as father’s daughter, is entitled to preference to father’s 
brother’s son as a nearer relation. 

According to the rule laid down by Kamalakara, 
the successive heirs after the husband of a woman 
married in an approved form dying without issue 
would be her husband’s widow* (rival wife), his daugh- 
ter (step-daughter), his daughter’s son (step-daughter’s 
son), then the husband’s motlier, next his father and 
so on. 


Following the above mode of determining nearness 
in the case of a childless woman married in a dis- 
approved form, the successive heirs after the father 
wmuld be the step-mother, the father’s daughter 
(sister), father’s daughter’s son (sister’s son), the 
father’s mother, the father’s father, the paternal uncle, 
his son, and the father’s (jotraja sapindas and 
hcmdhus in the same order in wdiich they would 
succeed to his projierty. 

In the case of a maiden, the hei rs expressly enu- 
merated are : (i) brother, (ii) mother, (iii) father. The 
succession then goes to their (mother and father’s) 


nearest relations. There is no (question in the present 
case that Sasikala was married in an approved form. 
So her husband’s nearest relations wmuld be her 
nearest relations also. 

In the absence of any rule determining the near- 
ness among relations of the father in the case of .suc- 
cession to a maiden’s stridhan, the question, I think, 
.should be decided by analogy to the order of 
succession relating to the property of a childle.ss 
woman married in a disapproved form stated above, 
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so far as it is applicable, for in both cases the succes- 
sion is Gonflned to the father’s family. I say, so far as 
it is applicable, because in the case of a maiden, the 
brother comes before the mother and the father, being 
in fact the first heir expressly named. 

Acco rding to the views of some writers the son 
and the grandson of the husband, i.e., the step-son and 
the step-grandson of the woman, come next after the 
offspring of the woman herself and before her lius- 
band, and according to the views of others they come 
in after the husband but before his other wives and 
such other wives, daughters, etc. Sir Gooroo Dass 
Banerjee, in his Tagore Lectures at pp. 363-64, places 
the son and the grandson of the husband, i.e., the step- 
son and step-grandson of the woman, after the husband 
and before the co- widow and step-daughter, etc., as 
they are Undoubtedly the nearest si.pindas of the 
liusband and, therefore, consistently with the view 
taken above, ought to come in before the co-widow 
and step-daughter, etc., and next after the husband. 
Similarly, lie places the son and the grandson of the 
father, i.e., the brother and the brother’s son of a 
woman married in a disapproved form, after the father 
and before the step-mother and sister, etc. The same 
view was taken in the case of Goj bai v. Shrim rnt (1), 
where the step-grandson was held to be a nearer 
sapinda than the co-widow or the husband’s brother’s 
sons. 

It will be observed, however, that Kamalakara 
does not mention the son and the grandson of the 
rival wife in the order of succession after the husband. 
But the reason is, as pointed out by Telang J., in 
the case of Gojahai v. Shrirncmt (1) cited above, that 
Kamalakara dealt with the rights of the offspring 
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of the rival wife not imder the exposition of words i.9il 
“ husband’s sapindas'” but in the earlier i^ortion dwaeka 
dealing with the woman’s own offspring, and he there NATu Roy 
actually cites the text of Manu, Chapter IX, 183 (that 
the son of a man by one of his wives is as a son to all Chandra 
his wives) and naturally from that point of view treats 
of the rival wife’s children immediately after he had Ghattehjea 
dealt with the rights of the woman’s own offspring. 

In that view, the stepson and the step grand-son would 
take not as s pindas of the husband after him, but 
belore him. In the case of a disapproved form of 
marriage the son and grandson of the fatlier, i.e., the 
brother and brother’s son of the woman, may, I think, 
come in as the nearest relations and sapindns ol the 
mother and, therefore, before those of the father. It is 
true in the case oi Jangluhaiv.JethaAppajiiX), it was 
held that the mother’s relations are not to be preferred 
to those of the father, but the objections would not 
apply with the same force to the son and grandson 
who are the nearest relations and s tpindas of the 
mother as well as of the father. The question is not 
free from difficulty, but it is not necessary to deter- 
mine in the present case the precise position to be 
assigned to the son and grandson of the husband or 
the father, i.e., whether they should come in as 
scipindas of the husband or the father and, therefore, 
after them and before the co-widow or the step- 
mother as the case may be, or before the husband 
and the father. The latter view is apparently taken 
by Kamalakara and according to him, therefore, the 
succession after the husband or the father would 
be governed by the rule of succession laid down in 
the text of Yajnavalkya quoted above. 

It is contended on behalf of the plaintiffs-respon- 
dents that Kamalakara is a modern author, as it cites 
(1) (1908) 1. L. R. S2 Bom. 409. 
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(1) (1909) I. L. li 3.9 Bom. 462, 459. (2) (1900) I. L. R. 30 Bom. 431. 


1911 Raghmiaiidaiia a recent authority, and is not entitled 
d^kka *1* weight, but Kamalakara is of the same age as 
n.\tu Roy Nilkalitha (who is said to be the cousin of Kamala- 

V 

Sarat kara) the author of the Vycwaharci MayuMia and 
Chanma Mitra Misra, the author of the Viramitrodoya : see 

SivcH Roy e-/ 

' Sarvadhicari’s Tagore Lectures, pp. 404 — 408. Vivada- 

Chatterjea Tandava of Kamalakara is one of the text-books of 
Benares school (see 1 Morley’s Digest, Introduction 
ccxxi), and is a very high authority in that school 
(see Sarvadhicarf s Tagore Lectures, p. 406, and Siro- 
mani’s Hindu Law, pp. 29-30). Kamalakara is to be 
followed as authority in the Benares school, when 
it is not in conflict with any higher authority : see 
Sir Gooroo Das Banerjee’s Tagore Lectures, pp. 363-364. 
The text of Kamalakara referred to above was cited as 
an authority by Chandavarkar .1. in Bhimacharya 
V. Bamacharya (1). 

The above principle of determining the nearness 
of sapindas after the husband or the father in the case 
of a childless woman mai'ried in an approved form 
and in a disapproved form, respectively, has been 
acted upon in the following cases. 

In the case of Bed Kesserbai v. Hunsraj Morarji{^), 
where the question was whether a co-widow was 
entitled to succeed to the iiroiierty of a woman mar- 
ried in an approved form dying without issue in 
preference to her husband’s brother or husband’s 
brother’s son, it was held by the Privy Council that 
the former was entitled to succeed as the nearest 
sapinda of the husband. The case was decided with 
reference to the Bombay school, vh., the Mitakshara, 
subject to the doctrine to be found in the Vyavahara 
Mayukha where the latter differs from it. But it was 
observed by the Privy Council referring to Mitakshara, 
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Cliapter II, .section XI, placita 8, 9 and 11 — “ If 
the case rested on Mitakshara alone their Lordships 
are of opinion that the appellant would be entitled 
to .succeed and that there could be no reasonable doubt 
that according to the Mitakshara definition of sapinda, 
husband and wife are sapindas to each other. 

Iw Krishn ti y. Shrip%ti(l), which also was a case 
of succession to the propei’ty of a childle.ss woman, 
married in an approved foinn, the plaintifl: who was the 
CO- widow of the deceased claimed lier estate as against 
the nephews of her husband (father-in-law’s brother’s 
grand.sons) and it was contended on her behalf that in 
the absence of the husband the succession devolved 
upon his nearest saplnd'i ( talpratynsanna sapinda ) 
and that tlie widow was the next-of-kin, and reliance 
was placed on. the welhknown rule of succession laid 
down in the Mitakshara. .Tenkins, C. J., and Russell, 
held tliat the widow was the nearest surviving sapinda 
according to the order prescribed in the Mitakshara 
and entitled to succeed in preference to the nephews 
of the husband of the deceased. The case was decided 
with reference to the Mitak tiara alone, which was the 
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governing authority in tlie district from which it 


came up. 

So in the case of succession to a woman married 


in a disapproved form, in Eaju Gra,many v. 
Ammani Ammal (2), the question was whether the 
plaintiff, who was the sister of a childless woman 
married in a disapproved form, was entitled to pre- 
ference to the defendant, her son, and it was held by 
Subramaniya Iyer and Benson, .T..J., that according to 
the Mitakshara the plaintiff as the daughter of the 
deceased woman’s father takes precedence over the 
defendant his daughter’s son. 


(1) (1905) I. L. R. 30 Bom. 333. (2) (1903) I. L. R. 29 Mad. 358. 
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It thus appears that in cases governed by the 
Mitakshara the authorities are in favour of the view 
that succession to the striclhan of a childless woman 
after the husband or the father, according as the 
marriage was in the approved or disapproved form, 
is regulated in the same order in which succession 
takes place to the husband or the father as the case 
may be, i.e., it descends in the same way as if it had 
belonged to the husband or the father himself. 

It is true that in none of the cases cited above 
there was any competition between an agnate and a 
cognate, but the order of succession was determined 
according to the order laid down in the Mitakshaia 
regulating succession to a male owner, and the heir- 
slup was traced througli the husband or the father. 

The case of a maiden as already observed stands 
on the same footing as a childless woman married in a 
disapproved form, and the princiiiles governing the 
order of succession to the latter is applicable to the 
case of a maiden. 

In the case of Jcmglubai v. Jetha Appaji (1), the 
question related to the succession to the stridhan of 
a maiden and the competing claimants were her 
maternal grandmotaer and her father’s mother’s sister, 
and the actual point to be determined was whether the 
sapinda of the mother or the sapinda of the father was 
entitled to preference. It was held that as the sapindas 
of the father are also the sapmid s of the mother in 
virtue of her identity with her husband, the succes- 
sion to the stridhan of an unmarried female goes to 
the sapindas of the father and the father’s mother’s 
sister was entitled to preference to the maternal grand- 
mother. Chandavarkar, J., pointed out that the same 
rule of succession axjplies whether the deceased woman 


was a maiden or a woman married according to one of 


(1)(1908) I. L. R, 32 Bom. 409. 


Itiwlitti 
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the blamed ri tes and quoting the text qf Viramitrodaya I9i i 
that in default of the mother and the father the succes- tv^ " 

* X LlWARIvA 

Sion goes to their nearest relations,, observed that, Nath Rot 
according to that rule, in default of the heirs specified sarat 
by Bandhayana the sapindas of the parents of a Chandra 
maiden inherit her projierty in the due order given 
ill the text of Yajnavalkya regulating obstructed Chatteejea 
succession. J. 

The same view is taken in Golap Chandra Sarkar 
Shastri’s Hindu Law, 4th Editon, p. 460 ; and Sir 
Gooroo Das Banerjee, in bis Tagore Lectures, 2nd 
Edition, p. 424, in dealing with the question of heirship 
to the property of a maiden, refers to Baudhayana’s 
text and states his opinion as follows : — “ On failure of 
the heirs mentioned in the text the next heirs would 
I presume, be the paternal kinsman in order of 
proximity ”. 

I have not alluded to tlie order of succession laid 
down in the Viramitrodaya based upon the authority 
of a text of Vrihaspati (see Viramitrodaya, chapter V, 

Part II, section 14; Golap Chandra Sarkar’s Trans- 
lation, page 243) according to which the sister’s son is 
an heir, as it lias been field that the line of succession 
given by Viramitrodaya is altogether inconsistent 
with that given in tlie Mitakshara and that it appears 
to give promiscuously the mpindas of the husband 
and those of the father without noticing the distinc- 
tion in tlie devolution of the property depending upon 
the form of marriage of the deceased proprietress and 
cannot be accepted as authority in the Benares school 
which recognizes the authority of the Viramitrodaya 
only when it is not contradicted by the superior 
authority of the Mitakshara : neeJacj nnath 'v . Suniit 
(1), Bai Kesserhai v. Bunsraj (2); Sir Gooroo Das 
Banerjee’s Tagore Lectures, 2ud Ed., pp. 361-362. 

(1)(1897) I.L. R. -25 Calc. 354. ( 2 ) (1901!) I. L. R. 30 Bom. 431. 
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I hold that in41ie present case the plaintitfs, the 
father’s brother’s sons, are not entitled to preference 
to the defendants Nos. 2 and 3 who are the father’s 
daughters, or to defendant No. 4, the father’s daughter’s 
son. It is not necessary to decide in -the present case 
who among the defendants theinselyes, vip' tlie 
j claughter and daughter s son, is entitled to preference. 
The plaintiff’s suit will equally fail whether the 
daughter or daughter’s son is the heir, and in this 
view of the case it is not necessary to enter into tliA 
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APPELLATE CIVIL. 

Before Mr. Justice Mookerjee aid Mr. Justice Caniduff. 

RUKMINIMAYI DASI 

V. 

PARAN CHANDRA BHERA.* 

Decree-Order dismissing an appeal for default— A penial from such an 

ordm CiKil Procedure Code (Act V of 190S ). s. 3, siih-s. (2) ; 0 XLI 

r. 17. . ' j , 

An order dismissing, for defaidt, an appeal under Ordei- XLI, rule 17 of 
the Code of Civil Procedure, is not a “decree” witiiin the meaning of s. 2 
of the Code, and as such is not apj>ealahlo. 

Radha Math Singh v. Chandi Charan Singh (1), Ramchandra Pandu- 
ramj Naik v. Mculac Purushottam Naik (2). Pohkar Singh v. Qopal Singh (;!) 
returred to. 

Second Appeai. by Riikmiiiimayi Dasi, the judg- 
nient-debtop. 

This appeal arose out of tlie objection of tlie appei- 
lant to certain proceedings in execution of a decree made 
against Iiiin. Tiie Court of first instance overruled 
his objection on tlie merits. Thereupon, tlie appellant 
appealed to tlie District .Tudge. On the day fixed for 
tlie healing of the tippeal, his pleader informed the 
Court that he had no instruction. The appeal was 
accordingly dismissed for default. Upon an applica- 
tion under ride 19 of Order XLI of the Civil Procedure 

‘“^Aiipeal from Appellate Order, No. 355 of 1009, from an order of 
W. N. Delevingnc, DiKtrict Judge of Hnoglily. dated M.ay 3, lOOO, conlinu- 
•iug that of •Shyama Otiaran B.anerjee, Munsif of Uluberia, dnte<l Mareii 
2, 1909. 

(1) (190,3) I. L. 1!. 30 Calc. titiO. (2) (1891) I. L. R. 16 Bom. 23. 

(3) (1892) 1. L. B. 14 All. 361. 


June 28. 
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Code, the District Judge refused to re-admit the 
Rckmini- appeal. Against this order no appeal was preferred 
mayi^ Dasi ^ The present appeal, before the High Court, was 
Paran directed against the order of the District Judge, dis- 
Bhbra. iBissing the appeal for defanlt. At the hearing of the 
appeal, a preliminary objection was taken on the 
ground that the order of the District Judge dismissing 
the appeal was not a “ decree ” within the meaning 
of section 2, sub- section (2) of the Code; nor was it 
an order specified in the Code as an appealable order. 

Bahu Jnanendra Nath Sarkar, for the appellant. 
Bahu Gunada Charan Sen, for the respondent. 


Mookerjeb and Carndupf JJ. This is an appeal 
against an order made by the Court below, under 
Order XLI, rule 1/ of the Code of Civil Procedure of 

1908. read with section 2 of the Code. The appellant 
objected to proceedings in execution of a decree made 
against him. His objection was overruled on the 
merits iir the Court of first instance on the 2nd March 

1909. This order was clearly a decree, because it was 

an order made under section 47 of the Code. The 
appellant then appealed to the District Judge. When 
the appeal was called on for hearing, on the 3rd May 
1909, his pleader intimated to the Court that he had 
no instruction. The appeal was consequently dismiss- 
ed. He subsequently made an apx)lication to set 
aside this order, under rule 19 of Order XLI. The 
learned Judge, however, refused to re-admit the 
appeal. Up to the present time, no appeal has been 
preferred against the order of refusal. We are now 
concerned, therefore, with the appeal directed against 
the order of 3rd May 1909. A preliminary objection 
has been taken to the hearing of the appeal on the 
ground that the order is not a decree ” within the 
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meaning of section 2, sub- section (5) of tlie Code ; nor 
is it an order specifled in tbe Code as an appealable 
order. On bebalf of the appellant, reliance has been 
placed iipon tbe decision of tliis Court in the case of 
Badha Nath Singh v. Chandi Gharan Singh (1). 
In our opinion, the preliminary objection must pre vail. 
Section 2 of tbe Code provides that the term “ decree ” 
does not include any order of dismissal for default : 
consequenthy it does not include an order of dismissal 
for default of an appeal under Order XLI, rule 17. It 
may be observed that under the Code of 1882, there 
was a divergence of judicial opinioii upon this point. 
It liad been held in the cases of Bam Chandra Panda- 
rayig Naik v. Madhav Purustwttam Naik (2), and 
Badha Nath Singh v. Chandi Gharan Singh (1). 
that an order of dismissal for default under section .556 
of the Code of 1882 was a decree and appealable 
as such. On the other hand, in the case of Pohkar 
Singh v. Gopal Singh (3), it was assumed that an 
order of dismissal for defau It under section 556 of tbe 
Code was not a decree. The Code of 1908 settles this 
divergence of judicial opinion, and, under section 2 of 
the Code, we must hold that the order in question is 
not appealable. 

The result is, that the preliminary objection is 
allowed and the appeal dismissed wuth costs. 


KuKMIN'I- 
MAYI DaSI 

V. 

Pa RAN 
Chandra 
Bhera. 


Appeal dismissed. 


(1) (ItOS) 1. L. B. .SO Calc. 6fi0. (2) (1891) 1. L. li. 16 Bom. 2,8. 

(3) (1892)1. L. E. 14 AIL 361. 
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CRIMINAL REVISION 


Before ]\lr. Justice Caspers'^ and Mr. Justice Sha^fuddin. 


UTTAM CHAND 


EMPEROR 


Master and sercant — Ganja — Illegal possession of ganja by sercam 
on his oum behalf and beyond the scope of his e/njjloyment — L 
of the master for the act of the servant — Bengal Excise Act 
V of iPOP), ss. 46{a) aiid 56. 

To support a conviction under s. 56 of the Bengal Excis 
it is necessary to show not only that a servant was in the ein 
tlie master, but also that he was acting within the scope of his empl 
and for the beneiit of the latter. 

Where a servant, whose duty was to remain at liis master 
and to conduct the business there, was found travelling to 
place with ganja in Ida possession, in contravention of s. 46(rt) 
Act :~ 

that the master could not be convicted under s. 56, 
servant acted beyond the scope of his employment and for ii; 
private purpose. 

Suffer A li Khan v. Golam Ryder Khan (1) referred to. 
Emperor v. Haji Shaik Mahomed Shu stari (fE) distinguislied. 


The petitioner, Uttam Cliaiid, was the licensee 
of several excise shops in nine districts of Bast 
Bengal, including ugania shop at Koiiwar, in the 
district of Arrah. On the 23rd January 1911, one 
Lakhichand Ram, employed by the petitioner at 
the above gmija shop, was found on tlie road from 
Arrah to Bindhyachal, in the United Provinces, with 
2| seers of ganja wliich he was transporting to the 

Criminal Revision, No. 649 of 1911, against tlie order (»f A. Hayat, 
Deputy Magistrate of Arrah, dated April 27, 1911. 

(1) (1866) 6 W. R. Cr. 60. (2) (1907) I. L. R. 32 Bom. 10, 
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latter city. He wa:? tried under s. 46(a) of the Bengal uui 
i'jxcise Act (Beiig. V of 1909), and convicted thereunder, 
on. 6 th February, hy Mr. A. Hayat, Deputy Magistrate Ci axi) 
of Arrah. A prosecution was thereafter, on the repoi-t wJ' 
ot the hadar Excise Sub-Inspector of Arrah, started 
against the petitioner under s. 56 of the Act, and he was 
tried and convicted hy the same Magistrate of such 
offience on the 27th April, and fined Es. 200. It 
appeared that on the day of Lakhi’s arrest the 
petitioner was at Bogra. The tiying Court found 
tliat it was on account of the petitioner having an 
extensive business in the excise trade tliat he could 
not properly look after his numerous servants at his 
various shops, and that it was due to laxity of super- 
vision on his iiart that Lakhi was able to leave the 
■Koilwar shop and go to Bindhjuichal with the ganfa 
for sale there. The Magistrate was also of opinion 
that it was “extremely probable” that the qania was 
taken from the petitioner’s shop. 

A.Ca^nrsz\x\\i\ Bahii Bitremlra Bose, 

for the petitioner. 

The Offg-DepiUy Legal Bemernhrancer (lUr. SiiUan 

Ahmed), for the Crown. 

Caspersz and Shaepuddin J.T. Tlie petitioner, 

Uttam Chand, has an extensive business in excise 
shops, of which he holds a considerable numlier in 
nine districts of this province, including a gania shop 
at Koilwar, in the district of Arrah. His Koilwar 
servant, Lakhichand, was convicted, under section 46 
of the Bengal Excise Act (V of 1909), for being in 
pos.session of 2 i seers of ganja which he was attempt- 
ing to transport f rom Arrah. d istrict to Bindhyachal. ~ 
Lakhichand coMfe.ssed his guilt. 

I’he (luestion now is whether the conviction of 
the petitioner, the master of Lakhichand, can be 
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supported on the language of section 56 of the Act. 
Uttam The section is as follows : — “ When atiy offence punish- 
Chand under section 46 is committed by any ijerson in 

Empeeob. the employ and acting on behalf of the holder of a 
license granted under this Act, such holder shall also 
be punishable as if he himself had committed the 
offence, unles.s he establishes that all due and reason- 
able precautions were exercised by him to j)revent the 
commission of such offence.'’ 

In the opinion of the convicting Magistrate, the 
petitioner has so many servants and so much business 
to attend to, that it was due to laxity of supervision 
on his part that his servant Lakhichand was able to 
leave his Eoilwar shop and commence travelling to 
Bindhyachal with seers of gam'a. 

The substantial grounds argued on this Rule are 
two in number. With regard to the fourth ground 
specified in the petition, there is no finding in the 
judgment of the convicting Magistrate, that the 2i 
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ganja in tlie garden of Lis own private residence, 
would tlie master be liable for that act?” The only, 
possible answer to this question is in the negative. 

The language of section 56 is very clear, and does 
not in any way conflict with the general princij)le 
alhrded to in Suffer AU Khan v. Golam Ryder 
Khan (1), namely, that a master is not criminally res- 
po]isible for the wrongful act of a servant, unless he 
can be shown to luiA-e expressly authorised it. That 
case was one of mischief, but the principle is of exten- 
sive applicability. Under section 56 the prosecution 
must show that Lakhichand was not only in the 
employ of the petitioner, but also acted on his behalf 
In removing the gatija from his shop, Lakhichand 
was, presumably, committing a criminal offence. His 
business was to remain at the Koilwar shop, and there 
to conduct sales for the petitioner; but when he 
travelled beyond the scope of that business, it is 
not possible to implicate the petitioner in his acts 
which were not done for the benefit of the petitioner, 
but rather for Lakhichand’s private purposes. The 
expression “on behalf of” connotes some benefit to 
the person on whose behalf another person may 
act. 

Various authorities have been cited to us on 
constructions of the Arms Act, the Opium Act and the 
Bengal Motor Car and Cycle Act. We have examined 
them all, but we have not derived such assistance 
from them as would warrant a detailed discussion. 
There is one case, to which we may allude, namely. 
Emperor v. Haji Shaik Mahomed Shustari (2), which 
was cited to us by’’ the learned Deputy Legal Remem- 
brancer, but it does not carry his arguments any 
farther than the principle we have already mentioned. 

(1) (ISrtti) r. w. R. Or. CO. 
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No doubt wlieii a servant does any tiring within the 
scope of his eini>loynient for tliat purpose, his action 
will be binding on the master, and the master will be 
criminally liable for any wrongful act of the servant. 
In rlie i)articular case cited, which was under the 
Indian Emigration Act (XXT of 188o), the master was 
deemed to be so liable. 

In these circumstances, we think, the conviction 
cannot be supported. It is therefore set aside, and the 
Rule made absolute. Any fine paid or levied will be 
refunded. 

H. M. Rule absolute. 



CRIMINAL REVISION. 


Before Mr. Jmlice Stephen and Mr. JaHiee M. R. Ohatte.-jea. 

TUNOO MIA 

V. 

EMPEROR.* 

Thiimh-impress'on — Kvidence — Taking nf ihumh-impression out of Court 
without ohjediou made — .ddmisubilUi/ ofnieh impression in a subsequent 
trial for giving false evidence— Eindence Act (I of 1S73), s. 1S3, and 
Proviso— Penal Code (Act XT^V of ISSO), s. lOS. 

Wliere a Magistrate, believing tliat the complainant hud given false 
evidence in the course nf a trial, by denying tiie fact of a previous conviction, 
had his tinnnb-impression taken out of Court, for tlie purpose of identifi- 
cation in a future prosecution under section 1 93 of the Penal Code, and 
there was nothing to show that the latter had objected to tlie taking- of 'it 
Held, that the thumh-inipression was adinissihie in a subsequent trial 
for giving false evidence, and that the proviso to s. 132 of tlie Evidence 
Act was not applicable, inasmuch as (i) the taking of such an impression 
was not equivalent to asking a question and receiving an answer, (ii) no 




‘’Criminal Revision No. 898 against the order of J. A. Daw.son 
Additional Sessions Judge of Chittagong, dated July 16, 1911. 




K 


VOL. XXXIX.] CALCUTTA SERILW. 


M9 


objection was made to the taking- of it, and (hi) it was not taken in tlie Ihil 

covirye of a trial. 


Queen v. Gojnil Doss (1) and Maker Sheikh v. Queen- Empress (2) 


referred to. 


Tunoo Mix 


EMlTiEOlL 


On the 22nd .Jatinary 1910, the petitioner filed u 
complaint of defamation against one Mohini Chander 
Onha, which was tried by the Joint Magistrate of 
Chittagong. He was extiinined at the tritd, on the 
19th September, and stated in cross-examination that 
he had never been in prison nor convicted at Rangoon. 
On tlie 27th October, Moliirn api)lied to tlie Court for 
sanction to x)rosecute tlie iietitioner under section 193 
of the Penal Code in respect of such statement, and 
the latter was admitted to liail. The jietitioner was 
further cross-examined tlie next day, and denied tliat 
lie was convicted by a Rangoon Magistrate, on tlie 3rd 
April 19()o, on a cliarge of criminal breach of trust as 
a servant, instituted by Fayail Rahman Cliowdliry, or 
sentenced to rigorous imiirisonment for two years and 
a fine of Rs. 1,000, or tliat he ajuiealed against such 
conviction and sentence. In the meantime the records 
of the Rangoon case, which had been called for, laid 
arrived and were in the Joint Magistrate’s Court. On 
a subsequent date, wliile the petitioner was iiresent 
in the Court verandali, tlie Magistrate sent for him 
and took him to tlie otiice of the Court Sub-Inspector, 
where liis finger-prints were taken in the presence and 
under the directions of the Magistrate, with a view 
to future proceedings against Jiim for giving false 
evidence. Mohim was convicted under section 500 of 
the Penal Code and fined Rs. 250 on the 30th Novem- 
fier, and a proceeding under section 476 of the Criminal 
Procedure Code was immediately drawn up against 
tile petitioner. He was put on trial before a Deputy’ 
Magistrate on a charge of giving false evidence. The 
(1) (1881 ' I. L. K. :i Mad. -271. (2) (189,8) I. L. H. 21 Calc. ,892. 
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fiiiger-print-s of a man bearing the same name as the 
petitioner were given in evidence and proved to 
correspond with the impressions of the petitioner 
taken by the Joint Magistrate. There was also other 
evidence of his identity with the man convicted in 
Rangoon. The petitioner was convicted and sentenced, 
on the 28th June 1911, to rigorous imijrisonment 
for three months and a fine of Rs. 50. He appealed 
to the Sessions Judge of Chittagong, who upheld the 
conviction and sentence on the loth July. He there- 
upon moved the High Court and obtained the present 
Rule. 

Mr. K. N. ChaudJmri and Babu Khitish Ghunder 
Sen, for the ijetitioner. 

Babu Mnnindra Nath Banerfee, for the Crown. 

Cur. adv. vuU. 

Stephen and N. R. Chattepjea JJ. The petitioner- 
in this case is Tunoo Mia, -who has been convicted 
under section 193 of the Indian Penal Code of giving- 
false evidence. A Rule has been granted calling on 
the District Magistrate to show cause why the convic- 
tion of, and sentence on, the accused should not be set 
aside and a re-trial of his case ordered, on the grounds 
that the evidence of thumb-impressions wuis admitted 
contrary to the provisions of section 132 of the 
Evidence Act, and also that the lower Courts have not 
dealt with a great deal of the evidence placed before 
them. . 

On the first point the facts are that the petitioner 
brought a charge of defamation against one Mohiin 
Ghunder Guha, and during his cross-examination swore 
that he was not convicted at Rangoon on a char-ge 
under section 408 of the Indian Penal Code brought 
by Faziil Rahman Chowdhry, and was not sentenced 
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to imprisonment and fine, and did not appeal. 
During the hearing of that case, the trying Magistrate 
took, or caused to be taken, the petitioner’s thumb- 
impression, and that impression corresponds with the 
«. impression of a man who was convicted at Rangoon 

in the circumstances above stated. The argument 
indicated by the Rule as arising on these facts is that 
taking a thumb-impression is equivalent to asking a 
question and receiving an answer, and that, therefore, 
the thumb-impression is equivalent to an answer 
within the purview of the proviso to section 132 of 
the Evidence Act, and may not, therefore, be proved 
against the petitioner in the present proceedings. To 
this there are several answ^ers. 

In the first place, the taking of a thumb-impression 
I* is merely observing a characteristic feature of a man’s 

^ body. Whether the Magistrate had a right to take the 

impression is a quesion we are not concerned with, and 
at present we need not consider whether the prisoner 
consented or not to the imqoression being taken. The 
impression was in fact taken, that is, an observation 
, was made and recorded, and, in principle, the position 

is the same as if the Magistrate had photographed the 
appellant, or noticed a deformity or a scar, matters 
which might certainly be proved if they were relevant. 
The analogy between taking a thumb-impres.sion and 
asking a question, therefore, breaks down. 

In the second place, it was held by the majority of 
^ the Court in Queen v. Gopal Doss (1) that, where an 

accused person has made a statement voluntarily, and 
without compulsion on the part of the Court, it 
may be used against him on his trial, if relevant, 
that is, the i)roviso to section 132 does not ajjply, 
unless the witness objects to answer the question; 
and this decision has been followed by this Court 
(1) (1881) I. L. R. 3 Mad. 271. 
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Emperor. 
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Emperor. 
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ill Moher Sheikh v. Queen-Empress (1) : see too the 
note to section 132 in Woodroft'e's Evidence Act. In 
this case there is nothing to show that the appellant 
made any objection to the impression of his thumb 
being taken, and the proviso to section 132 does not, 
therefore, aiiply. 

In the third place, section 132 obviously onlj’’ 
applies to questions asked in tlie Court of the trial, 
and there is nothing to show that the thumb-im- 
pression in this case was taken during the trial. 
It seems in fact to have been taken with a view to the 
possibility of this trial. 

For these reasons, we are of opinion that the first 
reason for setting aside the conviction mentioned in 
the Rule must fail. 

As to the second ground, the only evidence placed 
before the Court, with which it is suggested that it has 
not dealt, is the record of the case tried in Rangoon 
which, it is said, shows that the Fazul Rahman who 
was the complainant there described gave a different 
description of his own parentage and age, and the 
parentage of the Tunoo Mia then accused, from that 
given of the same matters by the Fazul Rahman who 
gave evidence in the present case. Fazul Rahman in 
tlie present case, however, was not asked to explain 
the discrepancy, nor were tlie contents of the Rangoon 
record said to bear the record in this case, though 
it is not before us, brought to his notice. We can- 
not, therefore, hold that the matter was not suflicieiitly 
considered by the lower Courts. No reason for our 
interference is, therefore, made out on the second 
ground mentioned in the Rule ; and it must, therefore, 
be discharged. 


E. H. M. 


Rule discharged. 


11) (1893) l.L. R.21 Calo. 392. 
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APPELLATE CIVIL. 



Before Mr. Justice Brett, Mr. Justice Mookerjee atid Mr. Justice Vincent. 

MAHAMMAD MEHDI HASSAN KHAN I9ii I 

Sej't. 7. 

SHEOSHANKAR PERSHAD SINOH.* 

Sale for arrears 0/ rerenue — Berenue Sale Late {Bentj. Act XI of 1S6Q). 

ss. 10, 11 and 53 Estate held in common tenanci/, meaning of— 

Burchase at a revenue sale of an iimliculed httere.d. of specific mmixak.s 

I t.n an estate, in respect of which segiarate accounts were opened, effect of 

I Reference to a third Judge — Civil Procedure Code (.let XIV rf 

I 1SS2), 3. 575— (Act V of 1S90), s. 08(S). 

Per .MiJOKiiEJEi!. and \ inckn’t .JJ. (Biucit J. disseiitiiij^). tlmt a pro- 
prietor wlio is not a recorded sharer of a joint estate lidd in joint 
jj. tenancy, witiiin tiie meaning of s. 10 of the Revenne .Sale Law, nor a 

recorded sharer whose share consists of a spccilic portion of tiie lands of 
the estate within tlie meaning of s. 11. but is recorded as proprietor of an 
undivided interest lield in common tenancy of a specilic portion of the 
laiMs ot the e.state, lint not extending over the whole estate within the 
meaning of s. 70 of the I.and Registration Act, is not entitled to acquire 

, the estate purchased tiy him at a sale, held for arrears of revenue, free of 

ciiGiiinbrances, 

The expression “estate lieid in common-tenancy'’ in g. 1() of fclie 
Revenue .Side Law means an e.state wiiere all the sliarers liave a common 

: riRlit and interest in the whole of the estate. Where, therefore, various 

eo. sharers have certain interests, not in the wliolo estate, hut, oidy in 
particular villages ot that estate, it cannot be said that tlie estate is lield 
in coninioii-tenancy. 

, Nmihoo Shahee v. Ba77i Fenhad ^arain SmgJi (1) followed. 

I Appeal by the plaintiffs, Syed Maiminmad MeJidi 

ilasstiii Klian and titiotlter. 

'■ Aiqieal from Original Decree, No. .042 of 1008, from the decree 
: of liaiddm Ohanilra Hitter, First Subordinate .Judge of Ohapra, dated 

Sept. It), lotm. 

(1) (187a) 21 W. H. 38. 
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This aijpeal arose out of a suit brought by the 
plaintiffs for a declaration that defendant No. 1 had no 
right to sell the estate No. 3143 of the Saran Collec- 
torate in execution of his mortgage-decree, and that 
the imrchase of the said proiDerty at a revenue sale 
was free of all encumbrances. The plantiffs’ allegation 
was that there was a mehaJ Eaipatti bearing tauzi 
No. 3143, and 15 separate accounts were opened in 
respect of it, besides a residuary shai*e; that the 
defendant No. 2 who was proprietor of account 
No. 1 executed three deeds of mortgage in favour of 
defendant No. 1 ; that subsequently the share in 
respect of which account No. 1 was opened was sold for 
arrears of revenue and purchased by defendant No. 6 ; 
that in 1897 defendant No. 1 brought a suit on the 
aforesaid three mortgage deeds against defendants 
Nos. 2 to 6, and obtained a decree by consent ; that, on 
the 25th of March 1899, the shai'e, in respect of which 
account No. 4 was opened, was put up for sale for 
arrears of revenue, and as there were no purchasers, 
the Collector took action under section 14 of Act XI 
of 1859 ; that none of the co-sharers having paid the 
arrears, the entire mehal was put up to sale, and pur- 
chased by defendant No. 7 ; that defendant No. 1 took 
out execution of his mortgage-decree and put up to 
sale the property in respect of which account No. 1 had 
been opened; that defendant No. 7 thereupon brought 
a, suit for a declaration that Jus purchase was free 
of all encumbrances, and so the property in ques- 
tion could not be sold, and asked for a temporary 
injunction ; that the injunction was granted on defend- 
ant No. 7 depositing Es. 1,454-8; that in that suit 
defendant No. 1 pleaded that defendant No. 7 was a 
benamidar of the plaintiffs, that the plea was allowed 
and the suit was dismissed ; that defendant No. 1 drew 
out the said Es. 1.454-8 in deposit ; that on the 2nd 
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March 1907 defendant No. 7 sold to plaintifif the inehal 
in (jiiestion together with the right to sue for 
Rs. 1,454-8 ; and that defendant No. 1 again took out 
execution of his mortgage-decree and adYertised the 
property for sale on the 5th of August 1907. The 
plaintiffs thereupon brought the present suit for the 
aforesaid declaration, and also to recover the amount 
withdrawn by defendant No. 1. 

It appeared that the predecessors in interest of the 
plaintiffs owned sliares in 14 or 15 mouzahs only out 
of the various villages, 18 in number, comprising the 
estate, and were not interested in every village in tlie 
estate. It further appeared that there was a separate 
account opened in the name of the predecessors in 
interest of the plaintiff's in 1872 by the Collector for 
their share in tills mehal, purporting to be under 
section 10 of Act XI of 1859. 

The defendant No. 1, who alone appeared in this 
suit, contended, inter alia, that the suit was not main- 
tainable in the form it was brought, that the separate 
account No. 5 of which the plaintiffs were co-sharers 
wms not opened according to Act XI of 1859, and there- 
fore the plaintiff’s purchase was not free of encum- 
brances ; and that the plaintiffs were not entitled to 
recover the sum of Rs. 1,454-8, as defendant No. 7 did 
not appeal against the order allowing defendant No. 1 
to withdraw the money. 

The learned Subordinate .Judge dismissed the 
plaintiff’s suit. Against this decision the plaintiffs 
apjiealed to the High Court. 

The appeal came on for hearing before Brett and 
"Vincent ,1.1., and their Lordships, differing in opinion, 
delivered the following judgments : 

Uhett ,J. The entire Melial Raipiitti, heuring tauzi No. .3143 in the 
Saran Colleetorate, was sold for an-ears of revenae by the Collector 
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This apj)eal arose out of a suit brought by the 
, plaintiffs for a declaration that defendant No. 1 had no 
light to sell the estate No. 3143 of the Saran Collec- 
torate in execution of his mortgage-decree, and that 
the purchase of the said iiroperty at a revenue sale 
was free of all encumbrances. The plan tiff s’ allegation 
was that there was a mehal Eaipatti bearing tauzi 
No. 3143, and 15 separate accounts were opened in 
respect of it, besides a residuary share; that the 
defendant No. 2 who was proprietor of account 
No. 1 executed three deeds of mortgage in favour of 
defendant No. 1 ; that subsequently the share in 
respect of which account No. 1 was opened was sold for 
arrears of revenue and purchased by defendant No. 6 ; 
tliat in 1897 defendant No. 1 brought a suit on the 
aforesaid three mortgage deeds against defendants 
Nos. 2 to 6, and obtained a decree by consent ; that, on 
tlie 25th of March 1899, the share, in respect of which 
account No. 4 was opened, was put up for sale for 
arrears of revenue, and as there were no purchasers, 
the Collector took action under section 14 of Act XI 
of 1859 ; that none of the co-sharers having paid the 
arrears, the entire mehal was put up to sale, and pur- 
chased by defendant No. 7 ; that defendant No. 1 took 
out execution of his mortgage-decree and put up to 
sale the property in res])e.ct of whicli account No. 1 had 
been opened ; that defendant No. 7 thereupoH brought 
a, suit for a declaration that Jiis purcliase was free 
of all encunibiancevS, and so the property in ques- 
tion could not be sold, and asked foi’ a temporary 
injunction; that the injunction was granted on defend- 
ant No. 7 depositing Es. 1,454-8; that in that suit 
defendant No. 1 pleaded that defendant No. 7 was a 
benamidar of the plaintiffs, that the plea was allowed 
and the suit was dismissed ; that defendant No. 1 drew 
out the .said Es. 1,454-8 in deposit; that on the 2nd 
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March 1907 defendant No. 7 sold to plaintiff the inehal 
in question together with the right to site for 
Rs. 1,454-8; and that defendant No. 1 again took ont 
execution of his mortgage-decree and advertised the 
property for sale on the 5th of August 1907. The 
plaintiffs thereupon brought the present stilt for the 
aforesaid declaration, and also to recover the amount 
withdrawn by defendant No. 1. 

It appeared that the predecessors in interest of the 
plaintiffs owned shares in 14 or 15 mouzahs only out 
of the various villages, 18 in number, comprising the 
estate, and were not interested in every village in tlie 
estate. It further appeared that there was a separate 
account opened in the name of the jiredecessors in 
interest of the plaintiffs in 1872 by the Collector for 
their share in this mehal, purporting to be under 
section 10 of Act XI of 1859. 

The defendant No. 1, who alone appeared in this 
suit, contended, inter alio, that the suit was not main- 
tainable in the form it wns brought, that the separate 
account No. 5 of which the plaintiffs were co-sharers 
was not opened according to Act XI of 1859, and there- 
fore the plaintiff’s purchase was not free of encum- 
brances ; and that the plaintiffs were not entitled to 
recover the sum of Rs. 1,454-8, as defendant No. 7 did 
not appeal against the order allowing defendant No. 1 
to withdraw the money. 

The learned Subordinate .Judge dismissed the 
plaintiff’s suit. Against this decision the plaintiffs 
appealed to the High Court. 

The appeal came on for hearing before Brett and 
Vincent JJ., and their Lordships, differing in opinion, 
delivered the following judgments : 

Brett J. The entire Mehal Eaiputti, bearing tauzi No. 3143 in tlie 
Saran Collectorate, was sold for arrears of revenue by the Collector 
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proceeding under the provisions of section 14, Act XI, of 1859, and was 
purcliased in the name of defendant No. 7, Babu Clopal Dass. 

Fifteen separate acoonnts or hhatas, besides one for the residuary shares, 
had lieen opened many years ago by the Collector, and defendant No. 2 being 
tl>e malik of hliata No. 1 executed three deeds of mortgage in favour of 
Babu Slieoshankar Pershad Singh, defendant No. 1, on the 9th December, 
1886, 13th December, 1886 and 1st July, 1893, respectively. Afterwards the 
share in respect of which the khata No. 1 had been opened was sold for 
arrears of revenue due on tliat share, and purcliased by Pardip Narayan 
Singli, defendant No. 6, subject to encumbrances. Defendant No. 1 after- 
wards brought a suit on the three mortgage bonds, No. 67 of 1897, against 
defendants Nos. 2 to 6, and obtained a decree by consent for Ks. 17,281-10. 

On the 25t]i March 1899, the sliare in respect of which khata No. 4 
had ])een opened, and which belonged to Kalika Prosad Singh, was put 
up for sale for arrears of revenue due on that share. No bids being 
olfered, the (■ollector proceeded under section 14, Act XI of 1859, and put 
up the entire estate, No 3143, for sale, (uid it was purchased by defendant 
No. 7 for Rs. 1,600. 

Defendant No. 1 tlien took out execution of Ids mortgage-decree, 
oiitained against the proprietors of tlie sliare in respect of which khata 
No, 4 had licen opened, praving for a sale ot that share in execution of 
his decree. Thereupon defendant No. 7 brought a suit, No. 51 of 1904^ 
to have it declared that his purdiase of estate No. 3143 was free of all 
encmnhrauces. and asked for a temporary injunction restraining defendant 
No. 1 from selling the share. The injunction was granted on condition oly 
ilefeiidaut No. 7 depositing Rs. 1,454-8, being the amount of interest 
due on defendant No. Ts mortgage up to 1st August 1906. In that suit 
deferuiaut No. 1 pleade<l tliat it was incompetent, as defendant No. 7 
was merely a benamldar of the two plaintilfs. The plea was allowed and 
tlie suit was dismissed. Defendant No. 1 then drew out the Rs. 1,458-8 
from deposit. 

On tiie 2n<i March 1907, defeudaut No. 7 executed a deed of conveyance 
of the entire estate No. 3143 in favour of the plaintiffs for Rs. 12,000, 
tlie deed to lie treated either as a deed of sale or a deed of release. 

Defendant No. 1 again took out execution of his mortgage-decree and 
tlie share in respect of wliicli khata No. 4 had been opened was advertised 
for sale on 5tli August 1907. 

Plaintilfs instituted the present suit on the 30tli July 1907 for a 
diH’.laration thal defendant No. 1 is not entitled to sell the share in respect 
of which the khata 4 had been opened, on the ground that plaintiffs 
liad purchased tiie entire estate free of all eucurnbrauces. They also claimed 
as assignees of defeudaut -No, 9 to he entitled to recover from defeudaut 
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Ko. 1 the sum of Es. 1,451-8 deposited by defendant No. 7 to cover 
interest on the mortgage-debt of defendant No. 1. 

The plaintiffs case, as set out in their plaint, was that as the entire 
estate had been sold for arrears of Glove nnient revenue and' purcliased 
by defendant No. 7, a stranger, and subsequently purcliased from Iiiru: 
by the plaintiffs, the plaintiff acquired the estate free of all encumbrances. 
In the suit brought by defendant No. 7, No. 51 of 1904, to which reference 
had already been made, it was held tiiat defendant No. 7 was merely a 
henamidar for the plaintiffs, but at the same time the opinion was expressed 
in the judgment that, as tlie plaintiffs were sharers in respect of whom a 
separate account liad been opened by the CoUector under the pr<)vi.iions of 
sections 10 and 11 of Act XI of 1859, they came within the exception 
stated in section 53 of the same Act and they purchased the estate free 
of all encumbrances. 

This latter ground, thougli not expressly stated in the plaint, was 
the one on which tlie plaintiffs relied in support of their suit in the lower 
Court. 

Numerous issues were framed in the lower Court, but those wdiicli are 
of importance for the purposes of this appeal are Nos. 5, 10, 11 and 6. 

Issue No. 5 is as follows : — Are the plaintiffs purcliasers of the estate 
free from encumbrances ? 

Issue No. 10 runs as follows : — Were the plaintiffs such sharers in mehal 
Eaiputti, taozi No. 3143, before the revenue sale, dated the 6th June 1890, as 
to come within the exception mentioned in section 53 of Act XI of 1859 ? 

Issue 11 is as follows: — Was there any separate account validly and 
legally opened under sections 10 and 11 of Act XI of 1859 on behalf of 
the plaintiffs ? If not, wliether the defendant No. 1 is competent to 
question the validity and legality of the operation of the account effected 
before the revenue sale ? 

Issue No. 6 is as follows : — Are plaintiffs as assignees of defendant 
No. 7 entitled to get a refund of Es. 1,454-8 deposited by defendant No. 7 
in Court and withdrawn by defendant No. 1 ? 

The Subordinate Judge decided all these issues against the plaintiffs. 

The plaintiffs claim to be sharers in the share in the estate in respect 
of which hhata No. 5 bad been opened by the Collector. In fact that separ- 
ate account was opened on the 16th April 1872 by an order of the Collector 
of Saran. The original petition for the opening of a separate account was 
made by Earn Anugrah Singh, Eama Kanta Singh and Musammat Sarawan 
Koer (apparently the widow of a deceased brother of the two first mentioned 
persons). The mehal Eaiputti, estate No. 3143, consists of 17 mouzahs, and 
the petition stated that Earn Anugrah and Eama Kanta were proprietors of 
certain shares in 15 of these, and that Musammat Sarawan Koer was the 
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proprietor of the same share in the remaining two mouzahs. An objection 
seems to have been raised in the office of the Collector to the three persons 
joining in one petition, and accordingly an amended petition was filed, as 
ordered by the Collector, excluding Musamat Sarawan Koer, and on this 
amended petition the order was passed, on the 16th April 1872, directing 
that separate accounts be opened. 

Subsequently, a portion of the shares of the heirs of Ram Auugrah 
Singh and of Rama Kanta Singh were sold by auction in satisfaction of the 
decrees obtained against them by the plaintiffs, and were purchased by tlie 
plaintiff’s, and sale certificates were obtained by tiiem on the 13th of 
,Iune 1896. Tlie plaintiffs appear to have been registered afterwards 
in the Collectorate. So far as the materials on the record go, the 
plaintiffs appear to have purchased only a portion of tire shares 
which descended to the heirs of Ram Aniigrali and Rama Kaiita. lhat 
point is not clearly dealt with in foe lower Court. All^ that the Subor- 
.linate Judge says in his judgment is that “ tlie plaintiffs are fractional 
sharens in H or 9 mouzahs out of tlie 1.5 or 16 included in khala No. .5.” 
No argument appears, however, to have been raised on the point that the 
plaintiffs were not purchasers of the entire sliares of Ram Auugrah and 
Rama Kanta, the sharers in wliose favour the separate account No. 5 was 
ori^'i nally opened. 

Tlie learned Judge held that liecanse Ram Anugrali and Rama Kanta 
Singh were perHonw wlio owned yharen only in 15 or lb inouzahs out of the 
17 or 18 cnniprised in the nieha’, and as sucli were neither sharers in all the 
nmiizahs inaking np the mehal, nor the sole owners of tlie 15 or 16 rnouzalis, 
nor even tiie sole owners of tlie 15 or 16 moiizahs which go to make up witli 
tlie sliares of the other moiizahs, the entire mehal tauzi No. 3146, therefore 
they were not sharers who under sections 10 and 11 ol: Act XI of 1859 eoiild 
apply to the Collector to nave a separate account opened in their favoiit. In 
c>ase-.]iii 3 nc 3 the Collector had no jurisdiction to open a separate account under 
sections 10 and 11 of Act XI ot 1859 with them. In support of this 
tinding, he relied on the decision ot* this Court in the case oi Nuuhoo 
Shahee v. Ram Per,^had (I), and arriving at these conclusions, the 
Subordinate Judge held tliat the plaintift’s not being sharers in whose 
favour separate account liad lieeii legally opened by tlie Collector, tiiey 
were not entitled to claim the benelit of the exception in section 53 of 
Act XI of 1859, and that therefore tlieir purcliase of the entire estate 
was not free from encumbrances. 

Further, he held that even if tlie sepatate account opened by the 
Colletdior ill favaiur of Rani Anugrah Siiigli and Rama Kanta Singh could 

(l)(1873) 21 W. R. 38. 
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be held to be one opened under section 70 of Act VII (B.C.) of 1876, the 
Land Kegistration Act, they could not claim the benefit of section 53 of 
Act XI of 1859, as that section only included sharers in respect of wliom 
separate shares liad been entered under sections 10 and 11 of Act IX 
of 1859. 

iVccordingly he held that the plaintiffs were not entitled to tlje 
declaration s^Jiight for in the suit, nor to recover from defendant 
No. 1 the sum of Rs. 1,454-8 deposited by defendant No. 7. 

The suit was dismissed with costs, and plaintiffs have appealed. 

It appears tliat separate account or kliata No. 1 was originally 
opened on the 6th January 1872 in the name of Kishendeo Singii, who is 
i-epresented in the present case by defendants 2 to 5. Tliis is tlie share 
against whicli defendant No. 1 has obtained the mortgage-decree. 

iSeparate account or hhata No. 4 was opened on the 21st March 1872 
in the name of Kalikaprasad Singli. Tliis is the share which defaulted. 

Separate account on khata No. 5 was opened on 16th April 1872 
in the names of Ram Anugrah and Rama Kanta Singh on tlie 16th 

April 1872. This is the share in which tlie plaintiff’s claim right by 
purchase. ■ 

Now. rightly or wrongly tliese separate accounts had been opened 
for 35 years liefore the present suit was brought. Revenue had been all 
along paid in respect of these shares into the separate accounts, and it 
would appear that the siiares in respect of which these separate accounts 
bad been opened, liad been put up for sale, each separately, in respect 

of the arrears due on its separate account. The proprietors of these 

sliares in respect of whicli the separate accounts liad been opened iiad 
dealt witli tliem separately, and theie have been transfers and otlier 
alienations of the shares as shares in respect of which separate accounts 
iiave teen opened. 

It is first argued in support of this appeal tliat the Subordinate 

Judge was iu error in holding that the order of the Goileetor opening tlie 
separate account No. 5 in respect of the share on which tlje plaintiffs 
are part-purchasers could be questioned after the lapse of 35 years. No 
authority other tlian the Collector had power under the law to open a 
separate account and tlie law gave him full power to open an account. 
If in ordering that an account be opened he committed an error in law, 
that could not make his order bad for want of jurisdiction. In the case 
of hhata No. 5 the record shows that the provisions of the law were fully 
complied with before the order vas passed directing that tfie account be 
opened. The necessary notices were served, and no objection was taken 
by any one who would at the time have been interested in opposing the 
application. Nor was any appeal preferred against his decision to the liiglier 
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revenue authorities, as might have been done. His order, therefore, became 
hnal. 

Furthermore, if tlie order opening this separate account be now inter- 
fered with, the orders relating to all the other accounts would be equally 
open to question, with the result of disturbing riglits long recognised and of 
creating uncertainty, confusion and hardship. 

Undoubtedly the separate account has been opened, and has been in 
existence for 35 years. It is impossible now to treat it as though it had 
never laid any existence ; indeed the defendant No, I’s own decree is based 
on tlie existence of the separate account No. 1 against the share covered 
by wliich he is seeking to enforce his mortgage-decree. Tliat share was 
in fact sold for its own arrears after the decree had been obtained by 
defendant No. 1. 

Also it is argued that defendant No. 1 being the transferee by 
mortgage of the rights of some co-sharers in the estate, it is not open to 
him now to (piestion tlie legality of an order of tlie Collector which Ins 
transferors accepted and have acquiesced in for 35 years. Tliere was a 
remedy in the superior Revenue Courts when the Collector’s order was 
passed, and that remedy never having been sought, and on the contrary 
the order having been acipiiesced for 35 years, it cannot now be i|uestioned 
and declared invalid by a Civil Court. 

It is also contended that even accepting, though not admitting, that 
tlie separate account could not liave been opened under the provisions of 
sections 10 and 11 of Act XI of 1850, still any defect would be covered 
by section 70 of Act VII (B.C.) of 1870, and section 71 of tbat Act wliich 
makes the provisions relating to sale included in sections 13 and 14 of 
Act XI of 1859 applicable to accounts opened under section 70 of Act VII 
(B.C.) of 1859. would also operate to bring the sharers in respect of wliom 
the separate share lunl been opened witliin the exception provided by 
section 53 of Act XI of 1859. 

It has also been suggested that defendant No. 1 is bound by the 
linding of tlie Court in the suit No. 51 of 1904 to which he was u 
party. 

As to this last contention, we have only to observe that it has no weight. 
The suit was dismissed for other grounds, and the opinion expressed hy 
the Judge was not necessary for the decision of that suit and so cannot 
bind the defendant. 

The most important question is certainly whether after the lapse 
of 35 years a Civil Court can call into (piestion the order of a Revenue 
Court, which order was originally passed witli all the formalities reipiircd 
liy the law, which was not appealed against and so became final as regards 
the parties affected by it and which has been ac({uiesced in by the persons, 
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through wlioni the defeiidants, who now desire to dispute the order, 
claim title. In cousequeiice of that order of the Collector and of 
otlier similar orders for the opening of separate accounts in respect of 
otlior shares in the same estate rigdits have been lost, sold or transferred, 
and to disturb tl)e order after the lapse of so many years, would be to 
render uncertain titles long existing and to create confusion and Jiardslnp. 

In iny opinion the 0<.)llector certainly had jurisdiction to open the separate 
account. If at tlie time of opening the account he mis understood the provi- 
sions of tile law, that would not necessarily make his order void but voidable 
by the persons affected thereby. In the present instance none of the persons 
who were affected l\y the order have ever raised any objection to it, ami 
the question is whetiier the defendant No. 1 as mortgagee of defendant No. 2, 
wliose share in respect of which hhata No. I was originally opened, 
lias subsequently been sold, can Ik? allowed to raise tlie objection in this 
suit. 

Ill iny opinion the order of the Collector, acquiesced in and acted on 
for 35 years, is not now open to question in a Civil Court ; and if it were, 
tlie defendant No. 1 who derives his title tbrougn defendant No. 2 who 
acquiesed in the order all along, cannot be allowed in this suit to dispute 
the legality of tlie order . ^ 

The contention that tlie order is illegal depends entirely on the decision 
of this Court in the case of Nunhoo Shahee v. JRam Pershcul (1). That 
decision 'was delivered on the 15th December 1873. The judgment 
states that pJaintiff comes into Court upon a statutable cause of action, 
and that his suit must be dismissed unless he brings himself either within 
section 10 or section 11 of Act XI of 1859. Exactly what the cause of 
action was is not stated. Apparently he sued to have it declared that he 
had a right to have a separate account opened in respect of his share in 
tiie estate. As however he was only an 8-aima shareholder in four mouzahs 
out of the six wliich constituted the whole estate, it was held that he was 
not a recoi'ded sliarer of a joint estate in common tenancy within 
section 10.” It was further held that he could not come under section 11, 
because he was not a recorded sharer of a joint estate whose share consists 
of a specitic portion of the land of the estate because he liad only an 
undivided moiety of four mouzalis out of six. If he had been joined - with 
his co-sharers in the four mouzahs, he might possibly have come before the 
Court with them as a party entitled to sue under section 11. 

Ill tile present case the original petition for opening a separate account 
was made by Earn Aiiugrali Singh, llama Kanta Singli and Musammat 
Sarawan, who together, apparently as members of one family, held shares in 
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all the mouzahs included in tlie estate. The name of Musammat Sarawan 
was withdrawn by order of the Collector on a report from an officer of his 
Court, In the judgment relied on, it is not stated what would be tlie 
effect if in a case like the present the defendants had shares in 15 out of" 
17 mouzalis and jiiined in their application tliose co-sharers who had shares 
in the other two mouzahs. Apparently the application would then liave 
fuffilled the requirement of section 10 of Act XI of 1859. There is 
nothing to support the view that shares in a joint estate held in common 
tenancy must have equal shares in all mouzalis. Unequal shares in the 
different mouzahs might be consistent too with definite sliares lield in 
common in the whole estate. 

There is no provision of the law, tiiat I am aware of, which lays down 
that tlie shares of tenants in common must be equal, either in every one 
of several mouzahs making up tlie estate, or in the entire estate. 

In these circumstances, it seems open to doubt whether, on the basis of 
the decision relied on, tlie original application for the opening of tlie 
separate account did not fulfil the requirements of tlie law. 

I am unable to agree, tlierefore, in the view taken by the lower Court 
that the suit of the plaintiffs must fail, because tiiey could not be regarded 
as sharers with wliom the Collector under sections 10 and 11 of Act XI of 
1859 liad opened 'Cparate estates. 

The question arises whether they are entitled to claim to come witliin 
exception provided by section 53 by reason of the fact tliat they are only 
fractional shareiiolders of tlie sliare in respect of wiiicli the separate 
account was opened. There is nothing in the section to restrict the 
operation of the section to sharers holding the entire interest in the sliare, 
and in these circumstances I see no reason to hold that they do not come 
within the exception. 

Tlie result of these findings is, that I liold tliat tlie plaintiffs are entitled 
to tlie relief claimed in this suit, that is to say, to have it declared that 
they purchased the estate No. 3143 free of all encumbrances. In these 
circumstances, I hold that they as assignees of defendant No. 7 are also 
entitled to recover from defendant No. I the sum of Rs. 1,454-8 which 
had been deposited by defendant No. 7 in order to obtain tlie injunction in 
this suit with interest at 6 per cent, per annum on that account up to the 
date of realization. 1 would accordingly set aside the judgment and decree 
of the lower Court, and grant the plaintiff a decree to the above effect. 
Plaintiffs are entitled to costs from defendant No. 1 in both the Courts. 

As, however, my learned brother holds a different opinion, the appeal 
must be referred to the Hon’ble the Chief Justice under the provisions 
of section 98 of the Code of Civil Procedure, in order that it maybe 
referred to a third Judge for hearing. 
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V'lNCENT J. [After stating the facts his Lordship IfOntinned :] 
Tiie learned Subordinate Judge found that the plaintiffs were co-sharers 
in the inohal, and was tlierefore of opinion that their purchase was 
under section 53 of Act XI of 1859 subject to encumbrances, unless it is 
shown that they were sharers with whom tlie Collector had opened 
separate accounts under sections 10 and 11 of the Act. He further found 
tliat, althougli there was a separate account opened in tjie name of the 
predecessors in interest of plaintiffs in 1872 by tlie Collector for their 
share in this melial nominally under section 10 of Act XI of 1859, yet 
tliat account was opened without jurisdiction, and tliat it could not therefore 
be said that the plaintiffs were persons witli whom separate accounts had 
been opened under that section. 

In tins view of the facts tlie plaintiffs’ suit was dismissed, and hence 
this appeal lias been hied. 

Tlie only point argued in the appeal is whether the purchase by the 
plaintiffs tlirough defendant No. 7 was a purchase free of encumbrances 
under section 53 of Act XI of 1859. 

Now, the decision of the learned Subordinate Judge is based on tlie 
wording of section 10 of Act XI of 1859. That section enacts tliat a 
recorded sharer of a joint estate, held in common tenancy, if lie desires 
to p>ay in his sliare of the revenue of the estate separately, may submit 
an application to the Collector to that effect : and the Collector may after 
notifying the facts in a particular manner after a period of six weeks, if 
no objections are made, open a separate account as desired. If any objec- 
tion of any kind is raised by any other co-sliarer, the Collector must at once 
refuse to take further action and refer tlie matter to the Civil Court under 
section 12, 

Under section 53 of the same Act, if a co-sharer in an estate purchases 
the estate at a revenue sale, he acquires it subject to encumbrances, except 
in the case of sharers with whom the Collector has opened separate 
accounts under sections 10 and 11 of the Act. 

The Subordinate Judge finds that the predecessors in interest pf the 
plaintiffs were not in fact sharers in a joint estate held in common tenancy, 
because they owned shares in 14 or 15 inouzahs only out of the various 
villages, 18 in number, comprising the estate and were not interested in 
every village in the estate. The Subordinate Judge is of opinion in these 
circumstances that the Collector had no jurisdiction to open a separate 
account with the predecessor-in-interest of the plaintiff's under section 10 
of Act XI of 1859, and that the plaintiffs cannot be accepted as co-sharers 
with whom the Collector liad opened separate accounts under that section, 
there being no jurisdiction under that section, and that therefore their 
purchase was not free of, but subject to, encumbrances. 
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Oil appeal it is argued that the expression “estate rield in eoininon 
tenancy ” has been misunderstood by tlie learned Subordinate Judge, tliat in 
any case the Collector liad jurisdiction to open a separate account under 
section 10 and has done so, and that the order cannot be said to have been 
made witliout jurisdiction, and further, tliat as all the sharers in the estate, 
including the persons from whom tlie defendant derives title, made no objec- 
tion at the time, and as the separate account was opened and accepted for 
27 years before the sale, the validity of the order cannot now be questioned. 
It is furtiier urged that in any case the separate account could have been 
opened under section 70 of Act VII (B.C.) 1876, and that it sliould be held 
to have been opened under that section if necessary, and that the effect tlien 
would be same as if it had been opened under section 10 of Act XI of 1859. 

None of these arguments appear to me to be of very great weiglit. 
Section 53 of Act XI of 1859 lays down that if a sharer in an estate 
purchases the estate at a revenue sale, he does so subject to all encumbrances 
existing at the time of the sale, unless the purchasing co-sharer or sharers 
are persons with whom tlie Collector has opened separate accounts under 
st*ctions 10 and 11 of the Act. Section 10 of the Act empowers a Collector 
to open separate accounts in joint estates Iield in common tenancy, on tlie 
application of a recorded co-sharer. If tliere is no joint estate held in 
common tenancy, then in my view of tlie law section 10 has no applica- 
tion, and the Collector has no jurisdiction to open separate account without 
jurisdiction, then it cannot be said that the separate account is one opened 
under section 10 of the Act, Before that section can apply at all, it is 
necessary that the estate should be one held in common tenancy , and if tlie 
estate is not so held, the section has no application. Now Mehal Eaiputti 
is not an estate of that description. The expression “estate held in common 
tenancy” is defined in section 30 of Eegulation XTX of 1814 as meaning an 
estate where all tlie sharers have a common right and interest in the whole of 
the estate. Wliere, therefore, various co-sharers have certain interests not 
in the wliole estate but only in particular villages in that estate, it cannot lie 
said that the estate is field in common tenancy ; this view lias also been 
accepted in this Court in the case of Nunlioo Shahee v. Ram Pershad 
Namin Singh, (1) 

Mr. Justice Pliear in that case says that the plaintiffs confessedly 
cannot bring himself under section 10 of Act XI, because by bis own 
representation be is only an 8-anna shareholder in 4 rnouzabs out of 
the six wliich constitute the wliWe estate, and he is therefore not “ a 
recorded sharer of a joint estate held in common tenancy” within the 
meaning of section 10. The same view has been accepted by the revenue 
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VOL. XXXIX.] CALCUTTA SERIES. 


365 



m 


aiitiiorities in the Board’s Miscellaneous Proceeding No. 306, dated 21st 
September 1876, quoted at page 19 of the Revenue Sale Manual, where 
tlie Hon’ble Members of the Board of Revenue take the definition of 
an estate of this character as given in Regulation XTX as applicable 
to section 10 of Act XI of 1859, and states that a separate account 
cannot be opened under section 10 unless there is an estate held in 
common tenancy as set forth in section 30 of Regulation XIX of 181R 
Finally, in 1876, the Legislature recognised the difficulties that 
existed in regard to separate accounts in estates like tlie present one, and 
section 70 of that Act was enacted apparently to specifically provide for 
the opening of separate accounts in the case of proprietors who were 
recorded as owning an undivided interest held in common tenancy in 
any specific portion of the lands of an estate but not extending over 
the whole estate. If there previously had been any right to open 
separate accounts in sucli cases, there would have been no need for this 
cliange in the law. 

In these circumstances, I hold that the separate account in this estate 
was improperly opened under section 10 of Act XI of 1859 in 1872, and 
that the Collector liad no jurisdiction to open any such separate account 
in this estate, and it cannot be said, in my opinion, that any separate 
account opened by him was a separate account opened under the provi- 
sions of section 10 of Act XI of 1859, and the owner of any separate 
account open without jurisdiction is not in my opinion entitled to claim 
tlie benefit of section 53 of Act XI of 1859, which merely relates to the 
case of co-sharers with whom separate accounts liave been opened under 
sections 10 and 11. 

It is true that a separate account No. 5 was opened 27 years before 
the sale, and that the va’idity of the order of the Collector was not 
questioned, but this does not in my view of the law affect the case or 
give validity to an order which was made without jurisdiction. Nor can 
the defendants in tlie suit be prejudiced by any such act of the Collector. 

It is then urged tiiat as the account renjained open after Act VII of 
1876 was passed, it siiould be lield to be a separate account under tliat 
section. I do not think, however, that this contention has any force. The 
separate account No. 5 was not opened under section 70 of Act VII (B. C.)o£ 
1876 and does not purport to have been opened under that section, and further 
no notices were issued under tliat section to the sharers interested in the 
estate after the Act of 1876 was passed. Moreover, the privileges given under 
section 53, Act XI of 1859, to the owner of a separate account opened iinder 
sections 10 and 11 of that Act are not apparently extended to those wlio 
have opened separate accounts under section 70 of Act VII of 1876. 
Section 71 of the Act extends the provissions of sections 13 and 14 of 
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Act XI to separate accounts opened under Act VIT of 1876, but it is at 
least open to doubt how far this section makes section 63 of Act XI apply 
to those who have opened separate accounts under the Land Begistration 
Act. 

In tills view of the facts and the law, the plaintiff in this suit, who 
is a co-sharer in the estate of Raiputti and bought tlie estate at a revenue 
sale, not Oeiug a co-sharer, who has opened a separate account under 
section 10 or 11 of Act XI of 1859, purchased the estate, subject to any 
encumbrance tliat there was on it, and he, therefore, bought the share 
inortgTged to the defendant subject to the lien created by that mortgage, 
and is not entitled to any relief in this case. In my opinion, therefore, 
the appeal should be dismissed with costs. 

It is true that tlie defendant No. 7 liad no right to withdraw the 
deposit of Rs. 1,454 liefore tlie sale of the mortgaged property was com- 
plete, and it was found that the sale- proceeds were not sufficient to liquidate 
his claim, but this amount would be in any case payable out of the 
mortgaged property, and tiie amount will no doubt be deducted from the 
mortgage dues when the decree is executed. 

It seems, therefore, tluit it is unnecessary and would be improper for 
the Court to order a refund of tlie amount in the present suit. 

Owing to this difference of opinion, the case was 
referred, under section 98, sub-section (2) of the Code of 
Civil Procedure (Act V of 1908), to Mookerjee J. 




3 ;. 


Dr. Spiral Chandra Basak (with him Babu 
Shorashi Charan Mitra and Babu Harendra Krislma 
Mukherjee), for the respondents, took a preliminary 
objection, that, under section 98, sab-section (2) of the 
new Code of Civil Procedure, the Hoii’ble Judges 
should have formulated the question of law ; undei' 
section 575 of the old Code the whole appeal could be 
referred, but under the new Code reference could only 
be made on a point of law. 

Babu Umakali Mukherjee (with him Moulavi 
Mahomed Mustafa Khan), lov the appellants. Ques- 
tion is, whether a .separate account opened by the 
Collector in respect of an estate in the year 1872 was 
without jurisdiction, and therefore no separate account 
opened at all. Rightly or wrongly, separate account 


w.'.; 
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liad been opened for many years before the j)resent suit 
was brought ; revenue had a]l along been paid in 
respect of these shares into the separate accounts, and 
the shares in respect of which these separate accounts 
had been opened have been put up for sale each 
separately. I submit, the question of legality of open- 
ing separate accounts could not be raised now. The 
plaintiffs would be co-siiarers of the villages to the 
extent they paid Government revenue, although they 
may not be owiiei's of every inch of land covered by 
the estate ; therefore section 10 of Act XI of 1859 is 
applicable. If that section is not applicable, section 11 
is certainly applicable. Neither of these sections, if 
strictly construed, would apply ; but these sections 
should be liberally construed. The case of himhoo 
ShaheeY . Ram Per shad Narain Singh (1), relied on by 
the learned Subordinate Judge in his judgment, is dis- 
tinguishable. In that case what the cause of action w^as 
is not exactly stated. Apparently the plaintiff sued 
for a declaration that he had a right to have a separate 
account opened in respect of a share in the estate. The 
plaintiff being only an 8-anna shareholder in some of 
the mouzahs of the estate, it was held that he was not 
a recorded sharer of a joint estate in common tenancy 
within the meaning of section 10 of Act XI of 1859. 
In the present case the original petition for opening 
separate account w^as made by persons who together 
apparently as members of one family held shares in 
all the mouzahs iiicluded in the estate. In any case, 
the separate account could have been opened under 
section 70 of the Land Registration Act, and it should 
be held to have been opened under that section, 
if necessary, and the effect then would be the same 
hs if it had been opened under section 10 of Act XI 
of 1859. The opening of the sepamte account in 


(1) (1873) 21 W. R. 38. 
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1872 by the Collector under section 10 of the Act 
could not be said to have been done witliout jurisdie- 
tioii; the only suggestion which could be made was 
that he assumed jurisdiction in an irregular maimer : 
Otordeo Singh v. Ghaiult’ikah Svngh (1). In the case 
of JRai Mohan Saha v. Sashanka Mohan Bay (S) I'the 
Hon’ble Judges declined to re-open the matter on 
account of there being a long delay. Under section 5o 
of Act XI of 1859 the plaintiffs purchased the pro- 
])orty free of all encumbrances. 

Dr. Sarat Chandra Basak, for the respondents. 
Even if sections 10 and 11 of Act XI of 1859 be liberally 
construed, the present case does not fall under either of 
tin'se sections, fl^lio expres.sion estate held in common 
tenancy ” means an e.state wliere all the sharers have a 
common right and interest in the whole of the estate. 
It has been so defined in section 30 of Regulation XIX 
of 1814. The original applications made by the persons 
for opening of separate accounts could not come either 
under section 10 or section 11 of Act XI of 1859 : see 
Nanhoo Shaliee v. Bnm. Pershad Cd). The Collector 
had no jurisdiction to open the separate account. 
The expression “sharers with whom Collector has 
opened separate account under sections 10 and 11. 
means sliarers with whom the Collector has opened 
separate accounts acting in comformity with sections 10 
and 11 ; inasmuch as the Collector did not do so, his 
action was without jurisdiction; and if it is without 
jurisdiction it can be challenged after any length of 
time : see Crolab Sao v. Ghowdhury Madho Lai (4) and 
Abdulullah Sarkar v. Asraf Ali Mandal (5). 

Gur. adv. vult. 


(1) (lfl07) I.L. H.3tVCalc. 193, 205. (3) (1873) 21 W. B. 38. 

(2) (1899) 12 C. L. J. 407. (4) (1905) 2. C. L. J. 384. 

(5)(1907) 7 C, L. .]. 152, ICC. 
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Mookerjee J. This is a refe fence under section 98, 
sub-section (5) of the Civil Procedure Code of 1908. mahammad 
The reference is not strictly in form, because the learned Mkhw 
Judges have omitted to state specifically the point of Khan 
J aw upon which they differed. The difference betw^een 
j section o75 of the Code of 1882 and section 98 of the shan’kak 

I Code of 1908 appears to have been overlooked. Under 

I the former Code, it was the api)eal that was referred 

to a third -ludge when the Judges hearing the appeal 
differed in opinion on a i^oint of law, and on such 
reference the whole appeal was open for argument 
and not merely tlie point of law on which the Judges 
had differed in opinion. Under the Code of 1908, the 
proper procedure is to state the point of law upon 
wdiich the .fudges differ ; the appeal is then to be 
, heard upon that point only, and what is to be decided 

I is not the appeal but the point of law only. In the 

case before me, this procedure has not been followed ; 

\ but the parties are agreed that there is only one 

■ point of of Jaw involved in the appeal, upon winch 

the learned Judges who heard the appeal in the first 
instance have differed, as is manifest from tlieir 
, recorded opinions. That point may be formulated as 

follows : 



Is a proprietor who is not a recorded sharer of a 
joint estate held in joint tenancy within the meaning 
of section 10 of Act XI of 1859 nor a recorded sharer 
whose share consists of a specific portion of the lands 

of the estate within the meaning of section 11, but is 

recorded as proprietor of an undivided interest held 
in common tenancy of a specific portion of the lands 
of tJie estate, but not extending over the whole estate 
within the meaning of section 70 of the Bengal Land 
Registration Act, 1876, entitled to claim the benefit of 
the exception made in section 53 of Act XI of 1859 in 

favour of sharers with whom the Collector has under 
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section 10 or section 11 of tlie Act opened separate 
accounts ? 

My learned brother Brett is of ox3inion that this 
question ought to be answered in the alfirinative. My 
learned brother Vincent on the other hand is of opinion 
that the question ought to be answered in the nega- 
tive. To determine which of these two conflicting 
views should prevail, the irrovisions of the Revenue 
Sale Law (Act XI of 1859) and of the Land Registra- 
tion Act [Act A^II of (1876) B.C.] must be examined. 

It is necessary to premise at the outset that one of 
the lu'oprietors of a joint estate may be in enjoyment 
of his interest therein in one of three ways ; namely, 
first, he may be a recorded sharer of the whole joint- 
estate held in common tenancy ; secondly, he may be 
a recorded sharer of the joint estate and Ids share 
may consist of a sxjecific x)ortion of the land of the 
estate ; or, thirdly, lie may be recorded as proiirietor 
of an undivided interest held in common tenancy in 
a specific [lortion of the land of the estate, but not 
extending over the whole estate. If his interest is 
of the first description, he may apply to have Ids 
share separated a nd a separate account opened under 
section 10 of Act XI of 1859. If his interest is of the 
second description, he may have his share separated 
and a separate account oi^ened under section 11 
of Act XI of 1859. If his interest is of the third 
description, lie may have his share separated and a 
separate account opened under section 70 of the Land 
Registration Act. In this connection, it is important 
to bear in mind that under section 71 of the Land 
Registration Act, section 12 of Act XI of 1859 is 
made applicable to an application under section 
70, and it is further x)rovided that the effect and 
consequences of opening a separate account under 
section 70 shall be such and the same as are described 
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in sections 13 and 14 of Act XI of 1859. It is 
manifest, therefore, that the consequences of the 
opening of a separate account in cases covered by 
section 70 (that is, where the applicant is proprietor 
of an undivided interest held in common tenancy in 
a specific portion of the land of the estate, but not 
extending over the whole estate) are assimilated to 
the consequences of opening a separate account 
under section 10 or section 11 of Act XI of 1859, 
only in so far as sections 13 and 14 are concerned, 
that is, only in respect of the sale of the sepai’ated 
share and of the entire estate under certain specified 
conditions. Row, when we turn to section 53 of 
Act XI of 1859, we find that it defines the right 
of a purchaser at a revenue sale who is a recorded 
or unrecorded proprietor or co-partner. Such person, 
whether he purchases the projJerty at a revenue 
sale or acquires it by re-purchase from the purchaser, 
acquires the estate, to put tlie matter briefly, subject 
to all ite encumbrances existing at the time of the 
sale. An e.xception, however, is made in favour of 
sharers witli whom the Collector has opened separate 
accounts under sections 10 and 11 of the Statute ; 
they stand in a position of advantage which is 
denied to the purchaser co-partner who has not 
opened a separate account under either of tliese 
sections. I am not concerned with the policv of 
the Legislature in this respect, but it is remarkable 
that the privilege is not extended to persons who 
have opened separate accounts under section 70 of 
the Land Registration Act. Section 71, as I have 
just observed, makes sections 13 and 14, but not 
section 53, of Act XI of 1859 applicable to the 
proprietor who has obtained a separate account 
opened under section 70. The inference is irresistible 
that the co-partner, whose interest is of the description 
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1911 mentioned in section 70 and whose separate 

account has been opened under that section, can 

purchase the estate at a revenue sale, only as subject 
to encumbrances. The question then arises, does it 
V- ' make any real difference if a separate account, which 
sSut could not be opened under section 10 or section 11 
p'brshad of Act XI of 1859, because the interest of the pro- 
prietor wns not of either of the twm ilescriptions 
MooKtsEjEE raentioned in these sections, has been opened by the 
" Collector wuthout any jurisdiction. In my opinion, 
it makes no difference wdiatsoever. The position 
of the proprietor who has obtained a separate account 
so opened, in contravention of section 10 or section 
11, is not identical for purposes of section 53 wTth 

the position of the proprietor wTiose separate account 

has been properly opened. The expression “ sharers 
wTth wdiom the Collector has opened separate accounts 
under sections 10 and 11” plainly means shaieis wTth 
wdiom the Collector has opened separate accounts acting 
in conformity with sections 10 and 11. To accept 
any other interpretation wmiild be to acquiesce in a 
fraud on the Statute. The Collector wdien he opens a 
separate account under section 10 or 11 performs a 
statutory duty ; his act must be in strict conformity 
wuth the legislative provisions on the subject. If the 
Collector opens a separate account in clear contraven- 
tion of the provisions of section 10 and section 11, in 
fact, if the Collector airplies'the provisions to cases to 
which the Legislature never intended that they should 
be applied, his act is without jurisdiction and cannot 
confer upon the person wdio obtains a separate account 
opened under such circumstances the statutory privi- 
lege created by section 53. If an authority is needed 
in support of the proposition that where jurisdiction 
is usurped in contravention of statutory provisions, the 
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the decisions of the Judicial Committee in Ledgard v. 
Bull (1), M makshi v. Subramnnya (2), Fischer v. Secre- 
tary of State (3), and of this Court in Achhamian v. 
Diirga Churn Laiv (4), Golab Sao v. Chourdhury Madho 
Lai {5), Gurdeo Singh v. Chandrikah Singh (6), and 
Ananda Kishore v. DaGe (7). In my opinion, the view 
adopted by Mr. Justice Vincent is correct, and I 
i; entirely agree in his. conclusion that the question of 

\ kw formulated above must be answered in the 

negative. This view is in accordance with that taken 
in the case of Nimho Shahee v. Earn Pershad(S)i 
which, so far as I have been able to discover, has never 
.been doubted in this Court. I observe that with 
reference to this decision, my learned brother Brett 
remarks that the judgment does not state what the 
cause of action w^as. I have accordingly examined 

I the records of that case. It appears that an estate 

Chilowley consisted of six villages. The plaintiffs 
I w^ere interested in a one-half share of four only of 

i; the six villages. They applied to the Collector to 

open a separate account for the half share of the 
four villages. Upon objection of the defendants 
j,, co-proprietors, the application w^as refused by the 
I Collector on the 17th April 1871. On the 15th May 

following, the plaintiffs sued for declaration of title 
and for separation of the Government revenue of their 
share of the four villages. The first Court held that 
I the suit wms maintainable under section 12 of Act XI 

I of 1859 and made a decree in favour of the plaintiffs, 

f; though the revenue assigned was calculated on a basis 

li (1) (1886) 1. L. R. 9 All. 191 ; (4) (1897) 1. L. R. 25 Calc. 146. 

L. R. 13 I. A. 134. (5) (1905) 2 C. L. J. 384.- 

(2) (1887) I. L. R. 11 Mad. 26 ; (6) (1907) I. L. R. .36 Calo. 193 ; 

L. R. 14 I. A. 160. 5C. L. J. 611. 

(.3) (1898) I. L. R. 22 Mad. 270 ; (7) (1 909) I. L. R. 36 Calc. 726 ; 

L. R. 26 I. A. 16. 10 C. L. J. 189. 

(8) (187.3) 21 W, R. 38. 
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other than that suggested by the plaintiffs. Upon 
appeal by the plaintiffs, the decree of the Snboi’dinate 
Judge was affirmed by the District Judge. .Upon 
second appeal to this Court by the plaintiffs (which 
related to the amount of revenue assignable in respect 
of the half share of the four villages), it appears to 
have been argued by the defendants-respondents (by 
way of cross-objection, though a memorandum of 
cross-objection is not to be traced on the part of the 
record still in existence), that the suit was not main- 
tainable under section 12 of Act XI of 1859, as the 
plaintiffs were not entitled to have a separate account 
opened under either section 10 or section 11. Phear 
and Morris JJ. gave effect to this contention and 
dismissed the suit. The learned Judges held that, as 
the plaintiffs were shareholders in some only of the 
villages constituting the estate, they could not claim 
to have a separate account opened tinder either section 
10 or section 11. It is superfluous to add that upon a 
plain reading of the sections no other conclusion was 
possible. 

Let me now consider the effect of this view of the 
law upon the present question. The records of the 
Collector which have been called for, upon the joint 
application of both the parties, show conclusively 
that, not merely the fifth separate account, the pro- 
prietor of which imrchased this estate at the revenae 
sale held on the 6th June 1899, but all the fifteen 
separate accounts had been opened during the years 
1871 — 1874 in contravention of the provisions of 
sections 10 and 11 of Act XI of 1859 : the applicants 
were neither sharers in the whole estate nor proprietors 
of specific lands, but they were shareholders in some 
only of the many villages comprised in the entire 
estate, as is clearly shown by the details of the shares 
and villages in respect of which the separate accounts 
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were opened. This state of things has continued for 
niany years, and has not been questioned by the 
various j)roprietors. The reason is obvious. When 
the Land Registration Act of 1876 came into force, it 
became clear that what had been done before irregu- 
larly, because not falling within the scope of sections 
10 and 11 of Act XI of 1859, might be validly done 
under section 70 of the Land Registration Act. It 
would have been idle, therefore, for the parties to 
challenge the validity of the separate accounts at any 
time after 1875. If objection had been taken by any 
of the proprietors, the then existing arrangements 
might have been validated by the presentation of 
applications under section 70 of the Land Registration 
Act. It is not right to say that the parties now 
attempt to invalidate what had been done at their 
instance during the years 1872-74, and no such 
question arises as was considered by this Court in 
Bai Mohan Saha, v . SashanTca Mohan Boy (1), namely, 
the right of a proprietor to question the validity of a 
settlement of an estate irregularly made. If we look 
at the substance of the matter, the position of the 
parties is identical with what would have been their 
position if the separate accounts had been, as they 
could have been, opened under section 70 of the Land 
Registration Act. There is no controversy that if they 
be deemed to have been opened under section 70 of the 
Land Registration Act, the purchaser at the revenue 
sale is not entitled to claim the benefit of the excep- 
tion in section 53 of Act XI of 1859. The conclusion 
follows that the view adopted by Mr. Justice Vincent, 
in concmu'enee with the Court of First Instance that 
the purchaser has acquired the property subject to 
encumbrances, is correct, and must be upheld. 

(l) (1899) 12 G. L. J. 407. 
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It is satisfactory to find tliat this view of the law 
is manifestly in accord with tlie justice of the case. 
We have some indication of the value of the property, 
when we remember that the mortgagees advanced 
more than Rs. 13,000 on security of the share of the 
villages comprised in the first sei>arate account which 
maybe assumed to be worth at least that sum. The 
value, of that share, as shown by the proportion of the 

Mookeejee Government revenue assigned to it, is aboirt one- 

J. . 

sixtlt of the value of the entire estate. The whole 

estate, therefore, is wortli at a very iiioderate estimate 

at least Rs. 78,000. The purchaser has acquired it for 

Rs. 1(),200; the charge claimed by the mortgagees 

amounts approximately to Rs. 20,000; even if tlie pur- 

eliaser has to pay tins cliarge, as, in concurrence witli 

Mr. Justice Vincent. I hold that he is bound to do, he 

luis made an excellent bargain. In fact, the very small 

price paid by the purcliaser indicates plainly that he, 

at any rate, must have thought that lie was acquiring 

the property subject to encumbrances. 

The result, therefore, is tliat in concurrence with 
Mr. .Justice Vincent I hold that the decree of tlie 
Suliordiiiate Judge must be affirmed, and this aqipeal 
dismissed with costs. 

s. c. G. Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice N. B. Chatter jea. 

KHERODB CHANDRA ROY CHOWDHURY 

V. 

EMPEROR.* 

Obscene puhlicatio7i — Religious poem of spiritual and allegorical character 
based on an incident narrated in a sacred booh of great antiguky and 
dealing uilh the acts of dirine beings — Worh not calculated to deprave 
or corrupt morals — Penal Code (Act XLV of I860), s. 292 — Finding 
of fact. 

The test of obsceiiitv is whether the tendeiic}- of the matter ciiarged as 
obscene is to deprave and corrupt tliose whose minds are open to such 
immoral influences and into whose hands such a publication might fall. If 
in fact the work is one which would certainly suggest to the minds of tlje 
young of eitlier sex, or even to persons of more advanced j^ears, tliouglits 
of a most impure and libidinous character, its publication is an offence, 
thougii the accused has in view an ulterior object which is innocent or even 
laudable. 

Reg. v. HichliniX).^ Steele v. Brannan (2), Q ueen- Empress y. Farashrain 
Yeshvant (il), Fmperor v. Rari Singh (4), Empress v. hidarman (6) 
followed. 

A religious or classical work does not become obscene, witliin s. 292 of 
the Penal Code, simply on account of its containing some objectionable 
passages, because the tendency of such publications is not to deprave or 
corrupt morals. 

If objectionable passages in a religious book are extracted and printed 
separately, and they deal with matters which are to be judged by the 
standard of hnman conduct, as wliere they relate to immoral acts of human 
beings, and the tendency of such publication is to deprave and corrupt those 
whose minds are open to immoral influences, the publication may not be 
justified, tl)ougli the passages form part of a religious book. 


1911 
ATr. 17. 



Criminal Eevision No. 945 of 1911, against the order of Braja Burlabh 
Hazra, Deputy Magistrate of Cuttack, dated May 13, 1911. 

(1) (1868) L. K. 3 Q. B. 360, 371. (3) (1895) I. L. R. 20 Bom. 193. :) 

(2) (1872) L. R. 7 G. P. 261. (4) (1905) L L. R. 28 AIL 100. | 


(5) (1881) 1. L. R. 3 All. 837, 843. 





378 


1911 

Kh ERODE 

Chandra 

Boy 

Chowdhury 

V. 

Emperor. 


INDIAN LAW REPORTS. [VOL. XXXIX. 

Where, however, a story wliicii appears objectionable is taken from a 
religious book and printed separately, but it relates to beings wliose conduct 
is not to be judged by the standard of human beings, it is not an obscene 
publication, as it would not, on account of its religious cliaracter, raise 
immoral thoughts in the minds of persons who believe in the divinity of 
beings whose acts and conduct are described in the story. 

Where, a poem was published in the Uriya language containing a story, 
complete in itself so far as it goes, of the dalliances of Badha and KriBlma, 
who were described as divine personages and their acts as supernatural, 
the latter being represented to be a boy of live, taken from the Uriya 
Haribans^ a very sacred book of the Uriyas, tlie incident and sentiments 
being the same as, and the language not more objectionable than, that of the 
original, and it was in itself an old religious book of a spiritual and 
allegorical cliaracter, which had often been publisiied and registered without 
exception taken, and which was apparently intended for Hindus who form 
the vast majority of tlie Uriyas and lielieve in tlie divinity of Badha and 
Krislina, and do not cnnsider their doings as immoral : — 

that the publication was not obscene witliin the meaning of s. 292 
of the Penal Code. 

The petitioner, who was the proprietor of the Star 
Press at Cuttack, was tried before Babu Braja Durlabh 
Hazra, Deputy Magistrate of Cuttack, and convicted 
under s. 292 of the Penal Code, on the 13th May 
1911, for having published an alleged obscene work 
called the Natu Chori, or the “Theft of tops,” and 
fined Rs. 50. The work is a poem, in booklet form, 
printed in the Uriya language, and contains 28 stanzas 
ending with a Sanskrit sloka, purporting to be the 
composition of Dina Sundari, an Uriya j)oetess. It 
deals with an incident which, so far as it goes, is 
complete in itself, in the lives of Radha and Krishna, 
and is borrowed from the Uriya Harihans, a sacred 
book of the Uriyas, though it is not mentioned in the 
original Sanskrit Haribans. The poem is not an 
extract of certain jrassages from the Uriya SciTibcms, 
but the story and sentiments are the same, though the 
language is the author’s own and differs from that of the 
original. Radba and EUshna, the latter of whom is 


YOL. XXXIX.] CALCUTTA SERIES. 



represented as a boy of five, are both described as divine 1911 
personages whose acts are supernatural, and the story kh^rode 
was alleged to have a spiritxial and allegorical meaning, 

The poem was stated to have existed in palmdeaf Cnowpaugr 
manuscript for a 100 years. It passed through several 
editions in print and was registered 15 or 20 times 
without objection taken, and appeared in the Bengal 
Library Catalogue of Books in the Calcutta Gazette as 
a mythological publication. It appeared from Hunter’s 
Statistical Accounts of Bengal, Yolumes XYIIl and 
XIX, that 95 or 96 per cent, of the district population 
of Cuttack, Balasore and Puri are Hindus, and the 
vast majority of them worshippers of Vishnu. 

Against the order of the Magistrate an applica- 
tion in revision was filed before the Sessions Judge 
of Cuttack, who rejected the same on the 15th June. 

The petitioner then moved the High Court and 
obtained the present Rule. 


Mr. B. C. Muter {Officiating Advocate-General), sept. 12 . 
for the Crown. The High Court ought not to go into 
the merits and interfere with the finding of the lower 
Court, arrived at in a summary trial, that the booklet 
was obscene. The ijrinciple on w^hich the obscenity 
of a publication is to be determined has been 
laid down in several decisions and text books : Queen 
V. Hicklin (1), Quee^i-Empress v. Parashram Yesh- 
vant (2), Emperor y. Hari Singh (3), Mayne’s Criminal 
Law, 3rcl ed., p. 143 ; Russell on Crimes, Vol. II, pp. 

876, 878 (2nd Ed.). Though the Uriya Haribans may 
be a recognized religious work, the Natu Chori is 
not. Section 296 of the Penal Code does not protect a 
book like this containing obscene passages extracted and. 
dissociated from the original and printed separately. 

(1) (18fi8) L. R. 3 Q. B. ,860. (2) (1895) I. L. R. 20 Bom. 193. 

(.3) (1905) I. L. R. 28 All. 100. 
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The offence is aggravated by the cliea])ness of its 
price (2 pice per copy). 

Mr. S. Soy (with him Balni' Suresh Cliimder Chuck~ 
erhutty), for the petitioner. Tlie summary trial in 
tlie present case was imi)roper, and the Conrt sliould 
have gone into the facts. Tlie booklet in question gives 
a complete story of an incident in the lives of Krishna 
and Radha, and is not an extract of obscene passages 
only, published in a separate form. - The story is found 
in the Uriya Haribatis, a sacred book of the Uriyas. Its 
language is not more objectionable than tlnit of the 
original. The whole story has a deep allegorical and 
spiritual meaning. Krishna is described as a boy of 
hve, inc-apable of physical immorality, and is treated as 
a divijie being performing supernatural acts. By the 
Vaislinabs Krishna is regarded as the supreme soul, 
ami Radha the human .soial, and their dalliance is an 
allegorical rexu'esentation of the sux)reme with the 
human soul. (Explains further.) Sucli objectionable 
XKissages are found in many classical works such as 
me Srimat Bhagbat, the Gita Gobinda, and the 
Maha ' hnrata. The Natii Chori, being only a 
narrative of a lila or mysterious deed of the divine 
Krisiina and Radha, must be regarded as a work 
outside the scope of section 292 of the Penal Code. 
It cannot inspire evil thoughts in the minds of the 
vast majority of the Vaislinabs. It existed in palm- 
leaf maiimscript for a century, and i^assed through 
several editions, and was published 15 or 20 times 
before without any objection being taken. It is also 
noted in the Calcutta Gazette as a mythological 
publication. The majority of the witnesses have 
declared that it is a religious book, and that it would 
be a sacrilege to call it an obscene publication. 


Our. adv. vult. 
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N. R. Chatteejea J. The petitioner has been eon- 
a victed by the Deputy Magistrate of Cuttack under 

section 292 of the Indian Penal Code for ha^dng 
printed for sale an obscene book called tlie Natu 
^ Chori,ov the “ Theft of tops,” and sentenced to pay 

!** a fine of Rs. 50. 

j The book, or rather booklet, consists of seven small 

j pages, and purports to be tlie composition of one Dina 

Sxrndari, said to be an Uriya poetess. It purports to 
j deal with an incident in the lives of Radha and 

Krishna taken from the Uriya Haribans, a sacred 
book of the Uriyas. It passed through several editions 
in print, and is said to have been in palm-leaf manu- 
script for about a hundred years. It was registered 
I 15 or 20 times previously without objection, and 

t: appeared in the Bejigal Libi’ary Catalogue of Books in 

1 the Calcutta Gazette as a mythological publication. 

It was printed in the Star Press, of which the peti- 
tioner is the proprietor. 

The plea of the accused was that the book is not 
obscene within the meaning of section 292 of the 
J Indian Penal Code, and that he is not guilty. He was 

' tried summarily by the Deputy Magistrate of Cuttack, 

who, however, recorded the evidence in full. The 
learned Deputy Magistrate held that the book was 
obscene and convicted and sentenced him as stated 
\ above. A Rule was granted by this Court to show 

cause wdiy the conviction and sentence should not be 
set aside on the ground that the publication com- 
p plained of is a recognized religious work which has 

I been published in its present form for the last hundred 

l| years, and it, therefore, does not fall within the 

: meaning of section 292 of the Indian Penal Code. 

The Ofaciating Advocate-General, who appeared to 
show cause on behalf of the Crown, has contended in 
the first place that the finding of the learned Deputy 
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1911 Magistrate tliat the book is obscene is a finding of 
Kherodb and that tliis Court should not, therefore, inter- 

CiiASDRA fere. The learned counsel for the petitioner on the 
ChowmiIry other hand strongly urged that, as a question of con- 
'"• siderable importance was involved in the case, the 

Coui't should look into the facts. Having regard to 

Chaiteiuea importance of the case, counsel on both sides were 
allowed to argue the case on the merits. 

The principles upon which the obscenity of a 
])ul)lication are to be determined are well established. 
In the leading case of Reg. v. Hicklin (1), Oockburn 
C..T. stated : “ The test of obscenity is this, whether 
the tendency of the matter charged as obscenity is to 
deprave and corrupt those whose minds are open to 
sucli. immoral influences and into whose hands such 
a publication might fall.” If in fact the work was 
one of wliich it was certain that it would suggest to 
the minds of the young of either sex, or even to 
persons of more advanced years, thoughts of a most 
impure and libidinous character then its sale was a 
criminal offence, and it was immaterial that the 
defendant had in view an ulterior object which was in- 
nocent or even laudable : see also Steele v. Brannan{2) 
The principles laid down in the above cases have 
been followed in this country in several cases : see 
Queen-Empress v. Parashram Yeshvant (3) ; Empress 
V. Tndarman (4) ; Emperor v. Hari Singh (5). 

These principles are not disputed on behalf of the 
Petitioner and cannot be disputed, but what is 
contended on his behalf is that the publication is a 
religious work, that the incident is taken from 
the Haribins, a sacred work among the Uriyas, and 
deals with a love story of Radha and Krishna which 
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(1) (18(;s) L. K. 3 Q. R. .300, 371. (3) (1395) I. L. R. 20 Bom. 193. 

(2) (1372) L. H. 7 C. P. 201. (4) (1881) I. L. R. 3 AU. 837, 84.3. 

(5) (1905) I. L. R. 28 All. 100. 
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lias a deep allegorical meaning, and which it is a 
sacrilege to call obscene, that similar pa.ssages occur 
in various other religious works of the Vaishnabs 
such as the Srimat Bhaghat, the Q-ita Govinda, CHowDHtun 
.and in many classical works in Sanskrit, Bengali and BjippgoR 
Uriya. The learned counsel for the Crown contended — 
on the other hand that, though a religious or classical 
work is not obscene merely because it contains some 
obscene passages, and although the Harihans inaj" be 
a sacred book with the Uriyas, the publication of some 
obscene passages from such a book, divested from the 
book itself, cannot be justified, and would fall within 
the purview of section 292 of the Indian Penal Code. 

It was contended that the Natii Chori was not itself 
a recognised religious work, and though there might 
be objectionable passages in the Haribayis, i]ieve is no 
reason why the obscenity of it should be brought out 
in an aggravated form in a cheap w'ork (priced at 
2 pice only), where only a few passages had been 
extracted dissociated from their context for the delec- 
tation of those people whose state of mind was such as 
would easily fall prey to depraved and corrupt 
thoughts contained therein. 

The defence did not examine any witne.sses, but 
cross-examined the prosecution witnesses, and put in 
certain books in evidence, such as the Gita Govinda 
(in Uriya), the Sanskrit Gita Govinda in Bengali 
character, the Raghuvansa, the Bible, the Uriya 
Harihans and several other editions of the Natu 
Chori. Some of the books and certain passages in 
others were marked exhibits. The publication in 
question is a poem in the Uriya language consisting 
of 28 stanzas, and ends with a Sanskrit sloka. The 
incident described in the book is borrowed from the 
Uriya Harihans, but the book is not an extract of 
certain passages from the Harihans. The incident, so 
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1911 far as it goes, is complete ia itself. The language of 
Khekoiie tli^i hook is the author’s (.)wn and differs from that of 
the Uriya Haribans, but the stox*y and the sentiments 
Chowdhitky the same. The original Haribans in Sanskrit 
„ *’• was not produced in evidence, and I have not been 

able to find the story in the Sanskrit Haribans. 

Chatterjea witnesses for the presecution, Narain 

Prasad Mahanti, Deputy Inspector of Schools, says 
that the story of Natu Chori will be found in 
Vaishnab literature, and that he has read it elsewhere. 
Whatever tliat may be, it is certainly contained in the 
Uriya Raribans which is on the record, and whicli, 
the evidence for the prosecution shows, is a very 
sacred work of tiie Urij^a Hindus. English transla- 
tions of the Natu Chori and of the portion of the 
Uriya Haribans dealing with the incident (together 
with the Uriya poem in Bengali character) were 
furnislied to the Court and to tlie counsel for the 
Crown, on behalf of the petitioner. The translation 
was not objected to (except as to the meaning of the 
word rati with which I will deal later on) by the 
learned counsel for the Crown who admitted that 
the language in which the story is described in the 
Haribans is as objectionable as that of the Natu 
Chori. 

The objectionable passages are contained in stan- 
zas 6 to 11, where Krishna is described as touching 
the left bx’east of Rtidha and asking hex* (juestioxxs 
about it, and also asking Radha for caresses and for 
rati, axxd iix stanzas 23 to 26 where Radha is described 
as rexnoving the cloth from her breast when two tops 
axxd string miraculously dropped to the ground 
axid ICxishna looked at her bx*east. The woi*d rati was 
held by the lexirned Deputy Magistrate to xnean 
“carnal ixxtercour.se.” Exception was taken to the 
above by couxisel on behalf of the petitioner who 
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translated it as “ love,” and wlio contended that rati I9ii 

means “ spiritual union ’ in the love stories of Eadha kherode 

and Erishna. The word rati in the love stories of Chandra 

Koy 

Radha and Krishna is, no doubt, used in a spiritual Chowdhury 
sense, but in the ordinary acceptation of the word 
it means “ carnal intercourse,” and I think it may he — - 

so understood bj^ ordinary people. The story, how- 
ever, as related in the book shows that it could not 
relate to human beings. In the Uriya Haribans as also 
in the Natu Ohori, Krishna is describetl as a boy of 
five years of age. He is described in the objectionable 
passages themselves as Jagannai/r (Lord of the World), 

Achyuta (the unfallen), Pitahas (the ye How- robed), 

Deb Murari (God Murari), all being names of the 
divine Krishna. There can be no doubt (and the 
witnesses for the prosecution admit) that the drop- 
ping of the tops and string out of nothing when 
Radha’s cloth was shaken are supernatural acts, and 
a boy of live years can have no carnal knowledge. 

These go to show that it was not a description of 
Radha and Krishna as human beings and must have 
a spiritual meaning. 

The love stories and dalliances of Eadha and 
Krishna have a deep allegorical meaning. Madhu- 
sudan Rao, a retired Inspector of Schools, and a witness 
for the prosecution, says : “ Krishna is an incarnation of 
the supreme soul and Radha is the human soul, and 
their dalliance is an allegorical representation of the 
dealings of the supreme soul with the human soul, i. e., 

‘ God’s quest of man.’ Ayan Ghose, the hushand of 
Eadha, is a representation of the world trying to tie 
the human soul to it. Bansi (pipe) is inspiration.” 

But I do not think the deep allegory and the spiritual 
significance of the love stories of Radha and Krishna 
can. be fully understood by persons who have not a 
certain degree of spiritual culture. But the Hindus 
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19 U generally, and the Vaisluiabs in particular, do not 
Khbrode upon Radha and Krishna as human beings and do 

Chandra judge their doings by the standard of human 

CHowDiinRv conduct or as in any way improper.' They are 'wor- 
,, shipped as deities. Even a school boy or an ignorant 

Emperor. ^ 

— — Hindu, w^ho has neither the learning nor the spiritual 

Chatterjba p,^^iture for appreciating the esoteric meaning of the 
Ulas (mysterious deeds) of Radha and Krishna, wmuld 
look upon them as divine persons, and all the incidents 
in their lives, including the amorous incidents, as 
divine, and tlie latter would not, therefore, raise 
impure thouglits in tlie minds of Hindus who believe 
in the divinity of Radha and Krishna. Hindus from 
theii- infancy see Radha and Krishna worshipped in 
temples, and some have tlie images of Radha and 
Krishna in their own houses, and. they learn to look 
upon Radha and' Krishna as deities from their 


lnfane3^ 

Eight witnesses were e.vamined for the prosecution, 
of whom one is a formal witness. Of the .remaining 
seven witnesses, one is a Christian, another a Maho- 
iiiedan and tlie rest are Hindus. The evidence of the 
witnesses is generally to the effect that there are 
liassages in the book which are obscene or offensive 
to purity and decency, that a perusal of the book may 
produce impure thoughts in the minds of readers, and 
that school boys ought not to read the book ; but it also 
appears from their evidence (though I do not think 
any evidence is necessiiry on the point) tliat Krishna 
and Radha are believed by Hindus to be a god and 
goddess, that their doings are not considered as 
improper, and tliat those wlio believe in their divinity 
would not take immoral ideas from a story such as is 
described in the book. The HoiTble Mr. M. S. Dass, a 
Christian gentleman and Uriya by birth, and a vakil of 




30 years’ standing, in cross-examination, says that he 
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knows Krishna is believed by a lai’ge sect of Hindus i9ii 

to be the incarnation of God, that the author of Natio khesode 

Chori professes to desciibe one of %\\e halya lilas 

of Krishna. He also says : “ Those who believe Krishna chowdhury 

to be a God and consider incidents like those described „ 

Emperor. 

in the Natii Chori or Haribans for divine achieA^e- 

ments, would not take immoral ideas from them.” Chattorjea 
Girish Chandra Bhattacharjee, a Bengali domiciled in 
Orissa, and Head-clei’k of the Registration Office, says 
in cross-examination that he regards Krishna and 
Radha as a god and goddess and the story about them 
as mythological, and that Hindus never consider the 
doings of Krishira and Radha as improper. He says 
that he would have never refused to pass the book 
for registration on the ground of its being obscene, 
and that he calls the book obscene only because 
he cannot read it before his mother and other- 
elder superiors, and has no other reason to call it 
obscene. Madhu Sudan Rao, a retired Inspector of 
Schools, says that if the book is claimed to be a 
religiorrs book, he cannot derry that, that for religious 
people, of whose creed the love of Radha and Krishna 
is a part, he does rrot consider it objectionable. He 
says he has read similar thoughts, in other wor-ks ; 
that the obscerre passages in the Gita Govmcla, which 
is considered by the Vaishnabs to be a religious book, 
are rrot corrsidered by some classes of Hind rrs to be 
depraving to morals. He says Krishna is believed by 
Hindus as arr incarnation of Vishtrir, arrd Radha as 
that of Lakshrni, and that his owrr idea of purity is 
different from that of or-dirrary Hindus. Narain 
Prasad Maharrti, R.A., Deprrty Irrspector of Schools, 
says that the Natti Chori is a religions book 
treating of Radha arrd Krishna, that the Hariba,ns 
is a very sacred work, and that if Hxa Natu Chori 
was in the Haribans it would be a religious work, arrd 
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that there are many jjassages in Sanskrit or other 
classical works which are obscene. 

Govind Rath (who was, however, declared hostile 
by the i^rosecntion) says tliat snch books are never 
considered to be offensive to inoi’ality. Purusattam 
Tarkalankar considers the Natu Chori as obscene, 
but does not consider the Basiraharan in tlieBJiaghat 
as obscene. Bnt the BastvcihctTcin is not obscene, only 
if it is looked at from the spiritual point of view. 
The Moliamedan witness, Abdul Samad’s idea is that 
Radhika was “the illegal wife of Krishna,” and that 
she was “a married woman who eloped with Krishna.” 
Considering Krislina and Radha as man and woman, 
and ignoring the fact that Krislina is described as a 


l)oy of five years of 


age, as a divine person and as 


performing snpernatura] acts, the incident described 
in the Natu Chon may lie called obscene, but 
Hindus generally, and Vaishnabs in particular, do not 
considei' Radha and Krishna as human beings or any 
of their doings immoral. 

Tliere are many religious or classical works which 
contain objectionable passages. The Hon’ble Mr. 
M. >S. Dass says : “ I have read in books more obscene 
passages than tliose in the Natu Chori. In the Bible 
there are records of facts of incest having been com- 
mitted. This e.vliibit L (Bible, Genesis, Chapter XIX, 


paragra 


31-38) is an invitation to a sister 


to have 


se.Kual iiitercourse with a father. This is very obscene. 
This passage by itself would suggest immoral thoughts 

to people other than Christians who are immorally 
inclined.” ■ 

No one would, of course, think of condemning a 
religious book because it contains some objectionable 
pas.sages, and the reason why religious or classical 
works are not condemned on that ground are well 
unuerstood. The Exception to section 292 of the 
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Indian Penal Code appears not to apply to religious 
books. The Exception runs as follows : “ This sec- 
tion does not extend to any representation, sculptured, 
painted or otherwise represented, on or in any temple, 
or on any car used for the conveyance of idols, or 
kept or used for any religious purpose.” But I think 
the reason why religious books are not included in 
the Exception is that the tendency of a religious pub- 
lication is not to deprave or corrupt the morals of 
Iversons, and, therefore, a religions work is not obscene 
within the meaning of section 292. But if the objec- 
tionable passages contained in a religious book are 
extracted and printed separately, and such passages 
deal with matters which are to be jndged by the 
standard of human conduct, for instance, where they 
relate to immoral acts of human beings, and the 
tendency of sucli publication is to deprave and corrupt 
those whose minds are open to immoral influences, 
such publication may not be justified on the ground 
that the i)assages formed part of a religious book. 
Where, however, a story, which looks objectionable, 
is taken from a religious book and printed sej^arately, 
but it relates to beings whose conduct is not to be 
judged by the standard of human conduct, it cannot 
be condemned as obscene, because being looked upon 
as sacred, they would not raise immoral thoughts in 
people who believe in the divinity of the beings 
whose acts and conduct are described in such a story. 
The Bastraharan incident in the Srimat Bhag- 
bat, the most sacred book of the Vaishnabs, when not 
looked at from the spiritual point of view, may be 
considered objectionable by people who do not believe 
in the divinity of Krishna or do not understand the 
spiritual significance of it. The same observations 
would apply to passages in the Gita Govinda and 
other works of Vaishnab literature. But they cannot 
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be called obscene because they are descriptive of the 
doings of persons co-nsidered divine and would not 
raise immoral thoughts. 

As I have already pointed out, the Natu Chori is 
not an extract of certain isolated passages from the 
Haribans. It is a complete story in itself so far as 
it goes. It will be obvious to a Hindu that the book 
describes one of the halya lUas of the god Krishna 
(mysterious deeds of the infant Krishna). It would 
not raise immoral thoughts in them because they 
believe in their divinity and consider their doings 
sacred. 



The book is in the Uriya language. The vast 
majority of the Uiiyas are Hindus, who believe in the 
divinity of Krishna and Radlia. It appears from 
Hunter’s Statistical Account of Bengal, Vols. XVIII 
and XIX, that 95 or 96 per cent, of the district popu- 
lation of Cuttack, Balasore and Puri are Hindus, 
and vast majority of them are Yisluiu worshipjjers. 

But then it was contended that even if the Natu 
Chon may be considered as a religious book and may 
not be considei-ed as immoral or obscene by the Hindus, 
there are non-Hindus, Christians for example, among 
Uriyas who might read the book and take immoral 
ideas from it. But the book is a religious ojie as some 
of the witnesses for the prosecution say. It is appa- 
rently intended for Hindus, and describes incidents 
which are not considered improper by the Hindus, 
who form the vast majority of the Uiiya population! 
Under these circumstances, I do not think the book 
can be condemned as obscene merely because a small 
secUon of the Uriyas, who dp not believe in the 
divinity of Radha and Krishna, might take immoral 
ideas from it. Besides, it will be obvious even to a 
non-Hindu on a perusal of the book that it purports 
to deal with the amours of the Infant Krishna who is 
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described as ti divine person find as perfonning some 
supernatural acts as sliown by the miraculous drop- 
ping of tbe tops and string out of nothing. 

From the evidence it appears that ihe Natu Chori 
^ -was formerly in palm-leaf manuscript. Madhu Sudan 

Eao, a retired Inspector of Schools, says he under- 
stands that the book was about 100 years in palm-leaf. 
In cross-examination he stated he heard from Pandit 
Govind Rath that the book was in palm- leaf. 
Witness Govind Rath says that the book is an old 
work, like those of Upendra Bhanja (who is stated to 
have written three hundred years ago), and was 
formerly in palm-leaf, and the District Registrar, Abdul 
Samad, .says that it is an old. work published very often. 
This witness .says that he has to register every book 
published in Cuttack before it is notified in the 
^ Calcutta Gazette, that he does not register a book if it 

is obscene, and he has to see if it is obscene befoi'e 
registering a book. He admits that he might have 
registered this book 15 or 20 times, but .says that he 
does not read a. book before registering it, that his 
clerk does so, and that he read the book in question 
for the first time when it was sent to him by the 
District Magistrate. The witness, Narain Prosad 
Mahanti, Deputy Inspector of Schools, says that he 
read an edition of the book 10 or 12 years ago. The 
book is described in the Bengal Library Catalogue of 
Books as a mythological poem. It also appears from 
, the Calcutta Gazette that several editions of the 

Natu Chori printed in other presses are described 
as a mythological poem. 

Though the mere fact that no notice was taken of 
other editions of the book or that the book is described 
in the Calcutta Gazette as a mythological poem would 
not justify its publication if it is really obscene, the 
fact remains that it was recognised as a inythological 
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poem, and was never objected to before the present 
prosecution. 

The question raised in this case does not app»ear to 
have been raised in any case before. Having regard, 
however, to the facts appearing on the record, vis . — 

(i) that the Uriya Haribans is a very sacred work 
of the Uriyas, 

(ii) that the story as related in the Natu Chori is 
the same as that in the Uriya Haribans, and the 
language used in the former is not more objectionable 
than tliat used in the latter, 

(iii) that the Natu Chori is an old work pub- 
lished very often, 

(iv) that it is a religious work, 



(y) that the Hindus believe in the divinity of 
Radha and Krishna, and do not consider their 
doings as improper, and that the incident described 
in the book woiild not suggest immoral thoughts 
in those wiio believe in tlieir divinity, 

(r’i) that Vaishnabism is the prevailing religion 
of the Uriyas, and 

C’ii) that in the Natu Chori Krishna is described 
as a boy of five years of age, as a divine person and 
as performing supernatural acts, 

I do not think it can be said that the tendency of 
the book is to deprave and corrupt those whose minds 
are open to immoral influences, or that the book is 
one of which it wus certain that it would suggest 
thoughts of a most impure character, and I am unable 
to hold that it comes within the purview of section 
292 of the Indian Penal Code. The conviction of the 
petitioner and the sentence passed upon him are 
accordingly set aside. The fine, if paid, will be 
refunded. 

E. H. M. 


Rule absolute. 
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APPELLATE CIVIL. 

Before Sir Lawrence H, JenJdns, IC.C.I.E., Chief Justice^ and 
Mr. Justice N. R. Chatter jea. 

HASUN MOLLA 

■V. 

TASIRUDDIN.* 

Appeal — Land Acquisitior, — Atoard"'^ — Refusal to restore claim-case.^ if an 
award — Land Acquisition Act (J of IS 94)^ s. 54. 

An order of the Special Land Acquisition Judge, refusing to restore a 
claim-case by setting aside a decree passed ex parte for -default of the 
claimant, is not an award ” and does not come under s. 54 of tlie Land 
Acquisition Act. 

An appeal does not, therefore, lie against such an order. 

Appeal by the petitioners, Hasun Molla and 
others, for restoration of a claim-case disposed of ex 
parte. 

The petitioners’ case was that they were prevented 
from appearing on the date fixed for the hearing 
of the case owing to the laches of their pleader’s 
mohurrir, who had not informed them of the date 
fixed for the hearing of the case, and that this, in the 
circumstances of the case, should be regarded as 
“sufficient cause” for their non-appearance. The 
Special Land Acquisition Judge did not believe the 
petitioners’ case to be true, nor that the circumstances 
furnished sufficient grounds for the revival of the 
original case. The application was therefore rejected. 

The petitioners thereupon preferred this appeal to 
the High Court. 

"Appeal from order, No. 302 of 1910, against tlie order of Arthur 
Goodeve, Special Land Acquisition Judge of 24-Pargannalis, dated June 0, 
1910. 


1911 
Nov. 22, 
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^ Bahu Bhupendra Chandra Guha, for tlie respond- 
Hasun eiits, raised a preliminary objection that no appeal 

Molla lay. He said that an appeal could lie only under s. 54 

Tasieltddin. of the Land Acquisition Act, and that unless there 
was an “ award,” no appeal lay under the section. A 
refusal to restore a case is not an “ award.” 

Babu Dhiremlra Lai Khastgir,iov the appellants. 
The refusal was a final order and had the force of an 
'‘award.’ It wa.s, therefore, appealable. 


Jenkins O.J. and Ohattbejba J. The right of 
appeal in proceedings before the Court under the Land 
Acquisition Act of 1894 is defined by section 54. 
Therefore we have to see whether the order, of which 
complaint is now made, is an award or any part of an 
award. That has not been and could not be contended, 
and therefore no appeal lies. We must accordingly 
dismiss tlie appeal witlx costs. 


Appeal dismissed. 
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MATRIMONIAL JURISDICTION 


Before Mr. Justice Fletcher 


FLORENCE AMELIA THOMPSON 


GEORGE S. THOMPSON 


GEORGE S. THOMPSON 


FLORENCE AMELIA THOMPSON AND another 


Divorce — Condonation of Incestuous Adultery- — Criielt 
sary to recivc condoned adiiltery — Subsequent 
physical violence^ causing injury to health. 


Wliere a iiusbarid had committed incestuous adultery winch tiie wife had 
condoned, and subsequently the husband, without actually using physical 
violence, was guilty of such treatment and conduct as caused the wife’s health 
to s lifter : — 

Held, that such treatment amounted to cruelty, and the incestuous 
adultery had been revived. 

A lesser degree of cruelty is necessary to revive a condoned offence than 
to found an original charge, 

Durant v. Durant (1), Bramwell v. Bramwell (2), Coolce v. Cooke (3), 
Ridgway v. Ridgway (4) approved and followed. 


^' Original Civil Suit No. 4 of 1911 and No. 7 of 1911 (Matrimonial Juris, 
diction). 

(1) (1825) 1 Hag. Eccl. Hep. 733. (3) (1863) 3 Sw. &. Tr. 126. 

(2) (1831) 3 Hag. Ecch Rep. 618. (4) (1881) 29 W. R. (Eng.) 612. 
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1911 The wife, Florence Amelia Thompson, in her 

Thompson peOtion prayed for a dissolution of her marriage on 
'»• the following grounds: — (i) That her hiishand had, 
iHOMPsoN. about November 1908, committed incestuous 

adultery with her married sister, who was then 
residing with them, which offence she had condoned ; 
(ii> that her husband had subsequently been guilty 
of cruelty towards her, which cruelty, she submit- 
ted, revived the offence of incestuous adultery.* 

The husband, George Sprott Thompson, denied both 
the charges, and in his cross-petition prayed for a 
dissolution of his marriage on the ground that his 
wife lierself had committed adultery with one Hugh 
Doherty. 

It was proved that the husband had committed 
incestuous adultery with iiis wife’s married sister, 
but it was not proved that the wife had committed 
adultery with Hugh Doherty. With respect to the 
charge of cruelty, the evidence was, in substance, as 
follows : — 

Florence Amelia Thompson. After the incident with my mai*ried 
sister, from the time 1 forgave my husband, his disposition towards me 
was very in iilferent and silent. In August 1909 my husband went to 
Vasco de (xarna in Sjiitlnr i In lia. Up to that time marital relations 
continued between us. I subsequentiy joined him at Vasco de Gama. 
We liad relations once there, and tlieii they ceased. He gave me no reason 
for it. We occupied the same room. He spoke to me very little and 
was very little attentive. It preyed upon me so much that I liad very 
little appetite. I could not sleep thinking of what had happened in 
the day. If I asked him a question, I would have to follow him from 
room to room to coax an answer. In January 1910 we returned to Howrah, 
and my motlier stayed with us. I confided to her my husband’s neglect pf 
marital relations. My mother went to Darjeeling in March 1910, and I 
went about the 1st May and stayed till October with my parents. I wrote 
to my husband almost every day. He wrote about once a month. I returned 
to Howrah in October. Marital relations were never resumed. Eventually 
I noticed something about my husband’s liabits. He used to close himself 
in his bath-room for about 20 minutes. One day, early in February 
or March 1911, I saw him in the bath-room in an act of self-abuse. It 
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gave me such a shock that I have never done thinking about it. It aflected 
my Iiealth very much. It affected my mind, and my mind affected m}' 
body. I could never eat. I suffered nightly from cramps due to nothing 
else but emptiness. I could sleep very little. I consulted Colonel Pilgrim 
and Colonel Maynard. 

Cros^-excDTimed . — I have no affection for my liusband now. It ceased 
more than five years ago. It was gradual. I had a certain amount of 
affection, I suppose, up to the last. 

Mary Anne Keble. I am the petitioner’s mother. When my daugliter 
married, her disposition was very bright. Her husband’s disposition is 
very sulky. In the house lie never spoke to or took imtice of her. He was 
silent and indifferent. In 1908 my daughter became a wreck. In 1909 she 
became very ill and complained about her marital relations with her 
husband. 

Crofis-eMimined . — No matter what my daughter ate, her mind was upset, 
and she could not digest. In the liouse her husband only spoke to lier on 
matters connected with the liousehold. In 1910, when my daughter stayed 
with us in Darjeeling, I saw her write to her husband every day, and was 
astonished as she got no letters. I could see her disappointment when slie 
received no letters by the mall. In .February 1911, she told me that she 
had found her hiisbaud in an act that was . . . (stopped). She was 

ready to drop. 

John Alfred Keble. I am the petitioner’s father. Wlien my daughter 
married, she was a very fine girl. Her husband always treated her with 
indifference and silent contempt. In 1910, my daughter became a wreck. 
Slie weighed 7st. 71bs. Her normal weight was about 9st. She could 
not eat or sleep and was always complaining. 

Cross-examined . — I wrote in one of my letters that rny daughter’s 
disposition is sharp and hasty. It is exaggerated to give point to the letter. 
Her disposition now is crushed. 

Herbert Wilson Pilgrim. I examined Mrs. Thompson on the 5th 
March 1911. I found her suffering from anaemia and indigestion. Her 
blood was impoverished, and witli it were certain abnormal sounds in lier 
iieart. I found no organic disease. Apathy and habitual indifference on the 
part of her imsband, severance of marital relations against her will, and 
callousness would account for her condition. I could find nothing else. 

F. P. Maynard. I examined Mrs. Thompson on the 9th March 1911. 
I found her in a state of impaired health, suffering from dyspepsia of an 
atonic kind. 1 found no organic disease. Mental worry and trouble 
could produce such a state of body. Apathy and indifference on the part 
c>f her husband, and abandonment of marital relations, while occupying the 


1911 

Thompson 

V. 

Thompson. 
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1911 

Thompbo.'J 

V. 

Thompson. 


sjime bed, would produce it. I could not find any other cause, blie weighed 
7st. 71bs. It is very low. If tlie conditions I found and the cause 
continued, it would cause further deterioration and would ultimately cause 
some illness. 

C'i'oss-cxd/ninecl . — If she had no affection for her husband, and had 
misconducted herself with another man during that period, it would tend 
to neutralise the effect on her health. 

Mr. Amtoom (with Mm Mr. Charles Bagram), for 
George Thompson. The evidence in this case, even 
if true, does not amonnt to cruelty in law. The 
definition of legal crueitj’' is that which may endanger 
the life or health of the party : Waring v. TFarm^(l). 
In Oousens v. Cousens (2), where the facts were very 
similar to the present case, it was held that to con- 
stitute cruelty there must be threats or acts of 
personal violence. In Bussell v. Russell (3), which is 
now the leading authority, it was decided by the 
majority of tlie House of Lords that in order to 
establish cruelty there must be evidence of bodily 
hurt, or danger to life, limb or health, or a reasonable 
apprehension of one or other of these. In the present 
case there is no such evidence, and the cruelty has 
therefore not been established. 

Mr. P. L. Bucldand (with him Mr. J. W. Langford 
James), lov Mrs. Thompson. My first submission is 
that a lesser degree of cruelty is necessary to revive a 
condoned offence than to found an original charge : 
Durant \. Durant (4), Bramivell v. BramiveTl (5), and 
Cooke V. Cooke (6). This principle, which vms laid 
down by the old Ecclesiastical Courts, has been follow- 
ed in Dent v. Dent (7), which decided that the word 
“ condonation ” has the same meaning in the Divorce 

(5) (1831) 3 Hag. Bool. Rep. 618, 
635. 

(6) (1863) 3 Sw. & Tr. 126, 137. 


(7) (186.5) 34 L. J., P. & M., 118. 



(1) (181.3) 2 Phillim. 1.32. 

(2) (1866) 34 L. J., P. & M., 139. 

(3) [1897] A. C. .395. 

(4) (1825) 1 Hag. Bed. Rop. 733, 

766. 
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Acts as it liad in tlie Ecclesiastical Courts, and the 
doctrine of revival is equally applicable to it. 

Condonation is conditional forgiveness, and any 
subsequent misconduct on the jpart of the husband, 
even an attempt to take liberties with a female servant 
in the house and solicit her chastity, will revive 
condoned adultery: Bklgway v. Riclgtvay (1). 

Physical violence is not necessary to establish 
cruelty. It -is sufficient to show that the wife’s health 
suffered from the treatment of the husband or from 
his conduct ; Walmesley v. Walmesley (2), Thom23Son 
V. Thompson (3), Jeapes v. Jeapes (4), and Kehy v. 
Kelly (5), which was approved of in Bethtme v. 
Bethune (6) ; and the cumulative effect of a husband’s 
conduct without personal violence, where it prejudiced 
the wife’s health, has been held to constitute cruelty: 
Cochrane v. Cochrane (7). In Bussell v. Bussell (8), 
the remarks of the learned Judges show that it is not 
absolutely necessary that there should be physical or 
personal violence to constitute cruelty. In the 
present case it has been proved that the wife’s health 
suffered from the treatment of the husband, and she 
is therefore, on the authorities cited, entitled to a 
decree. 

Mr. E. P. Ghose (with him Mr. H. G. Pearson^^tox 
the co-respondent Hugh Doherty, submitted that 
there was no evidence that his client had committed 
the adultery charged. 

Mr. Avetoom, in reply, pointed out that the 
authority of Durant v. Durant (9) had been questioned 
by Lord Blackburn in Collins v. Collins (10). 


(1) (1881) 29 W. R. (Eng.) 612. 

(2) (1893) 69 L. T. 152. 

(3) (1901) 17 T. L. R. 572. 

(4) (1903) 89 L. T. 74. 

(.5) (1870) L. R. 2 P. & U. 69. 



(6) (1890) 63 L. T. 259. 

(7) (1910)27 T. L. R. 107. 

(8) [1897] A. C. 395. 

(9) (1825) 1 Hag. Eccl. Rep. 733. 
(10) (1884) L. E. 9A. C. 205, 241. 



400 



INDIAN LAW REPORTS. [VOL. XXXIX. 


1911 Fletcher J. These are two cross-petitions for 

T “on divorce, which hy the consent of the parties were 
*’■ heard together. 

I’HOMvso.. The first petition presented hy the wife, Florence 
Amelia Thompson, against her husband, George Sprott 
Thompson, claims a divorce on the ground of 
incestuous adultery by the husband. In answer to 
that petition, the husband denies the incestuous 
adultery, and charges his wife with adultery (the same 
acts which form the subject of the second petition) > 
apd the answer to the husband’s petition is a denial 
by the wife, and the acts of which she complains in 
her own petition. Therefore the facts in the two 
petitions are the same, the position only being 
reversed ; the husband being in the one case re- 
spondent and in the other case petitioner. The co- 
respondent to the husband’s petition is HugliDolierty, 
who is in business in Calcutta. 

It appears from the petition and the evidence that 
the husband and wife were married on the 31st of 
October 1901 at the Congregational Chapel at Hastings 
in this town. 

The parties profess the Christian religion. 

After the marriage the parties first of all lived in a 
l)oardiug house in 13, Camac Street, and then they 
removed to 13, Telkul Ghat Road, Howrah, as being 
nearer the husband’s place of work, the husband being 
employed in an engineering firm at Howrah; and 
after that they left that residence where they were 
for two and a half years, and lived in 28, Grand Trunk 
Road together, until the wife finally left her husband 
on the 28th of March 1911. 

There is one child of the marriage, Sylvia Irene, 
born on the 23rd September 1905. 

The wife charges in paragraph 4 of the petition 
“that on various occasions, in or about November or 
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December 1908, the resiioixdent at 13, Telkul Cliht Road, 
committed incestuous adultery with Ada Goodwin, 
the sister of the petitioner, who was then residing 
with your petitioner.” 

[His Lordship then dealt with the evidence relating 
to the charge of incestuous adultery against the 
husband, and continued :] 

1 have no doubt that the husband committed 
incestuous adultery with his sister-in-law. 

The next question is, has that incestuous adultery 
been revived by the subsequent conduct of the hus- 
band ? First of all, it is necessary to decide in what 
manner condoned adultery is revived, and I refer to 
the cases cited in the Court of Arches. First there 
is the case ot Durant "v. Durant (\). There the Dean 
of the Arches expressed his opinion thus : “ Under 
these authorities (which he cited) I am inclined to hold : 
first, that cruelty will revive adultery, and, secondly, 
that less is necessary to revive than to found an 
original sentence.” Then there is the case of Bramwelt 
V. Bramivell (2). That was decided by a very dis- 
tinguished Judge, Dr. Lushington. He followed the 
opinion that has been expressed by Sir John Nichols, 
Dean of the Arches, in Dowden v. Dowden. That was 
also followed in two other cases, the first one of which 
is Cooke v. Cooke (3). After the constitution o| the 
Royal Court for matrimonial cases, when the Ecclesias- 
tical Jurisdiction had been taken away, a Judge in 
that Court (I think it was Sir John Wilde) also adopted 
the opinion which has been expressed in those other 
cases. It has been followed also by the late President 
of the Probate and Divorce Division, Lord Hannen, in 
the case of Ridgway v. Ridgway (i). So one must 


1911 


ThOMPSOxX 

V. 

Thompson. 
Fletcher J. 


(1) (lR-25) 1 Hag. Bocl. Rep. 733. (3) (1863) 3 Sw. & Tr. 126. 

(2) (1831) 3 Hag. Bocl. Rep. 618. (4) (1881) 29 W. R. (Bng.) 612. 
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apply one’s mind to tins case having regard to the 
authorities that have been cited. 

[His Lordship then dealt with the evidence relating 
to the charge of adultery against the wife, and con- 
tinued as follows :] 

The husband has failed to establish that the wife 
and co-respondent committed adultery. 

The question is, has the incestuous adultery, which 
the wife condoned certainly on the 1st January 1909, 
been restored by the subsequent conduct of the 
husband? 

I am satisfied that the husband in this case, as 
Mrs. Keble said, only spoke to his wife on household 
matters. That obviously was not the terms on which 
the wife forgave the husband. The wife forgave the 
husband on the footing that if she came back to him, 
he should conduct liimself in a manner in which a 
husband should conduct himself, not that the wife 
should be spoken to only on household matters, and 
that she should be treated with what has been called 
in the case “ silent indifference.” 



The evidence in this case shows that the wife’s 
health has suffered. 



I do not agree with the statement as to why 
marital intercourse ceased, namely, that the ayah told 
the husband something. I think it is much more 
probable that the husband had during his absence 
from his wife acquired vicious habits. That a man 
should during this long period, even admitting the 
absence of the wife during the hot weather in 
Darjeeling, sleep alongside a young wife without 
resuming marital intercourse is very unusual, and that 
the husband satisfied his passions in other ways is very 
probable. Apart from the fact that the husband gave 
way to disgusting habits, it is a fact that the wife’s 
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health suflEered in consequence of the husband’s 19U 
treatment. Thmuson 

In my opinion the wife has established in this case 
that her health suffered by the conduct of the husband — 
after she condoned his incestuous adultery, and the ^'letohee J. 
result of that is that the incestuous adulteiy has 
been revived, and therefore the wife is entitled to 
a decree. 

On the wife’s petition, I grant a decree nisi with 
the usual order for costs, including all reserved costs, 
and the husband’s petition is dismissed with costs 
against the respondent and co-respondent. The Wife 
to have custody of the child. 

C. B. B. 

CRIMINAL REVISION. 

Before Mr. Justice Holnmood and Mr. Justice SharfudcHn. 

CORA MIAN 1911. 

Dec. 6. 

ABDUL MAJID.* 

Magistrate, jurisdiction of — Criminal Procedure Code (Act V of ISOS), 
ss. 100, S52 — Jurisdiction of first class Magistrate, upon an application 
under s. 552 of the Code, to issue a search tvarrant under s. 100 on 
a fresh complaint of facts alleging wrongful conAnement — Warrant 
under s. 100 drami up on a printed form used under .5, 98, with 
the necessary alterations — Presumption that such alterations icere made 
— Destruction of original xcarrant hy the accused — Resistance to execu- 
tion of such xcarrant and assault on the police — Penal Code (Act XL V 
of lS60),ss. 117 and332. 

Wliore, on an application made under s. 552 of tlie Criminal Procedure 
Code, to a Magistrate of the first class, he examined the applicant on oath, 

**Criminal Revision, No. 1082 of 1911, against the order of J. A. 

Dawson, Additional Sessions Judge, Chittagong, dated July 27, 1911. 





Gora Mian 
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recorded a statement of facts alleging wrongful detention of his wife, and 

directed the issue of a search-warrant under s. 100 : 

Held, that be had jurisdiction to do so. 

A search warrant under s. 100 of the Code, drawn up, in the absence 
of a printed form of warrant thereunder, on a printed form used under 

s 98 , with the necessary alterations, is not illegal. 

Bhu Haidar v. Probhat Chumler ChmkerbuUyil) distinguisiied. 

Where the original warrant was in such a case not produced at tlie 
trial owing to its destruction by the accused at tlie time of its execution : 

HeU, that it must be taken that it contained the substance of s, 100, 
and tliat the necessary alterations were made. 

On tlie lOtli April 1911, one AMnl Majid filed an 
application, purporting to be made under s. 552 of the 
Criminal Procedure Code, before tbe Joint Magistrate 
of Chittagong, alleging that his wife, Mamuda Khatun, 
had been taken away to the house of her uncle, Abdul 
Ghani, and was detained against her will wdth the 
object of getting her married to some one else. The 
Magistrate, finding that he liad no jurisdiction under 
the section stated, examined Abdul Majid on oath, 
recorded, on the back of the original petition, a state- 
ment of facts under ss. 542 and 498 of the Penal Code, 
and directed the issue of a search warrant under s. 100 
of the Criminal Procedure Code. It appeared that 
there was no printed form of a warrant under s. 100, 
and that the clerks who drew up warrants always 
employed in such cases a printed form in use under 
s. 98, with the necessary alterations to make it conform 
to the provisions of the former section. The warrant 
in the present case was drawn up on a form under 
s. 98. The complainant went with a head-constable 
and two constables to the house of the petitioner 
Abdul Ghani and surrounded it with a view to search 
the premises. Abdul Ghani came out and the warrant 
was shown to him. He then raised an outcry, and a 
number of villagers came up and beat the complainant 
(1) (1907) 6 0. L. J. 127. 
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and the police party, capturing the head-constable. 

The others escaped and went to the thana and came goba Mian 
back with a rescue party. On the arrival of the. 
latter, the persons concerned in the first occurrence Majie. 
were arrested and identified. They were tried by a 
Deputy Magistrate at Chittagong on charges under 
ss. 147 and 382 of the Penal Code, and convicted and 
sentenced thereunder, on the 14th .Inly 1911, to rigor- 
ous imprisonment for nine months and a fine of Rs; .30 
each. The common object laid in the charge under 
s. 147 was to resist the police on the execution of a 
search warrant for the production of Mamuda, and to 
beat the iiolice. The charge under s. 332 stated that 
the accused voluntarily caused hurt to the head- 
constable to deter the police from doing their duty, 
namely, the execution of the above warrant. 

An appeal from the order of conviction was dis- 
missed by the Additional Sessions .liidge of Chittagong 
on the 27th July 1911. The original warrant was not 
produced at the trial, but the learned Judge found that 
it was snatched away and destroyed by some of the 
accused at the time of the occurrence. He also found 
that, though the lieading of the warrant was not correct- 
ed, and there was no direct evidence of the unnecessary 
words in the printed form used under s. 98 having 
been scored through, the writer of the w^arrant must 
have made the necessary alterations in the body of the 
document. The petitioners then moved the High 
Court and obtained the present Rule. 

Mr. A. Ghotidhnri mid Babu Khitish Chandra Sen 
for the petitioners. 

The De2mty Legal. Remembrancer (Mr. Orr), tor Wie 
Crown. 

Holmwood and Sharfuddin JJ. This was a Rule 
calling xipon the District Magistrate of Chittagong to 


29 
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V. 

Abuul 

Majid. 


shew cause why the conviction and sentence passed 
on the petitioners should not he set aside on the 
grouaid that, on the facts proved, it ought to he held 
that tlie alleged search warrant was illegal and 
without jurisdiction, and resistance, if any, to the 
execution thereof does not amount to any offence. 

We are unable to And on the facts that the alleged 
search warrant was either illegal or without juris- 
diction. The order of the Magistrate passing it was 
made with jurisdiction, and it Avas an order for a 
wairrant under section 100 for Mamuda Khatun for 
immediate appearance. Now that warrant was 
snatclied away and destroyed by the accused persons, 
and it must, therefore, be presumed that it contained 
the substance of what is set out in section 100 
altliongh admittedly it Avas drawn up on a form Avhieh 
is printed for use under section 98. Noaa% under sec- 
tion 100 the only kind of AA^arrant that can be issued 
is a search warrant, and tlie person to Avhom such 
Avarrant is directed may search for the person so 
confined, tind such search shall be made in accordance 
there AAfith, and the person, if found, shall be im- 
mediately taken before the Magistrate. Noav, lot us 
see hoAV this AA^arrant under section 100 can be 
coiiA’-eyed on a form under section 98. It is perfectly 
clear that the form under section 98, after scratching 
out clauses (c) and (cl), would be perfectly sufficient 
for the execution of a process under section 100. It is 
in evidence that there is no form printed under sec- 
tion too, and that the form under section 98 is ahvays 
used for these warrants under section 100. We must, 
therefore, take it that the portions AAdiich had to be 
altered were altered. But a Avarrant under section 98, 
used for the purpose of section 100, would run perfectly 
correctly in the words of section 98— to enter, with 
such assistance as may be recjuired, such place, that is. 
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the house where the woman was confined, and to search 19H 
the same in the manner specified in the warrant, and 
to take into custody and carry before the Magistrate 
the person named tlierein. Xow% the evidence is that majid. 
the person named therein is this Mamuda Khatun. 

We, therefore, dud that the alleged searcli wuirrant 
was not illegal nor without jurisdiction, and that any 
resistance thereto was, therefore, an olfence. 

Several cases have been cited to us, but there is 
only one of them whicli in any way toirches this case, 
and this is the ruling in Bi8u Haidar v. Probodh 
Chandra Chakravarti (1). There the pereon applied 
under section 100 of the Criminal Procedure Code for 
a search warrant, but the Magistrate issued .i warrant 
under section 96 of tlie Criminal Procedure Code 
under which the police suppo.sed themselves to be 
acting: held, that the issue of the warrant under sec- 
tion 96 was illegal and the order was a nullity. 
Reading this finding and the judgmenti in the case, it 
is clear tliat tlie error in that case was an error in 
substance and not in form. The Magistrate himself 
with his eyes open issued the warrant under sec- 
tion 96. The warrant purported to be for the purpose 
of section 96, and the police who executed it suiiposed 
that tliey were acting under section 96. The case, 
therefore, is clearly distinguishable from the present 
case where the error, if there is any, as to which we 
know nothing, could have been one merely of form. 

But having regard to what the learned Judge has said 
with respect to these cases in the last passage in his 
jiulgment, we thiiik that the accused have been too 
harslily dealt wuth. The learned Judge says : “ This is 
one of those cases, of not infrequent occurrence, which 
show liow keenly Mahomedans resent the issue of any 
process against a woman who may be an accused or a 
(1) (1907) 6 C. L. J. 127. 
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witness in a 498 Indian Penal Code case, or analogous 
case ; and it is doubtless because of sucli cases that tlie 
Government of tbis Province bas recently issued an 
order that sucb complaints should in tbe first instance 
be referred to a local Maboinedan Marriage Registrar 
or other gentleman of position for enquiry and report. 
Probably if this bad been done in tbe present instance, 
the present case wmuld not have arisen.” 

We think that there is a great deal to be said from 
this point of view, and while we agree with the 
learned Judge that the police, when they get ,a 
warrant from the Magistrate, are bound to execute it 
and must be fully protected in the execution thereof, 
we are willing to take a more lenient view of the 
conduct of the accused in the present case than the 
lower Courts have found it necessary to do. 

We, therefore, in discharging the Rule, direct that 
the sentence on the petitioners be reduced to one of 
three months’ rigorous imprisonment, and that the 
fine of 30 rupees each passed upon them do stand 
with the altei’native sentence of imprisonment. The 
accused will, therefore, surrender to their bail, a.nri 


Abdul 

Majid. 
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CRIMINAL REVISION. 

Before Mr. Justice Hohmcood and Mr. Justice SJiarfuddin. 

ABDUL GHANI ^ 

V. Dec.\?> 

AZIZUL HUQ/ 

Mahomedan law — Bigamy — Effect of apostacy of husband after marriage.^ 
a7id re-conrersUm to Islam durmg the period of iddut — Second marriage 
of the ivife with, another man during such period — Abetment — Peyial 
Code (Act XLV of 1860)^ ss. 494 and 

Uncler tiie Mahomedan law tlie marriage of a man, who subsequent!}^ 
embraces Christianity, becomes ipso facto void, notwithstanding his 
reconversion to Islam during the period of iddut ; and the wife, in contracting 
a second marriage during such period, does not commit bigamy under &. 494 
of the Penal Code. 

Per Holmwood J. A second marriage contracted by the wife during 
the period of her iddut is not void by reason of its taking place during the 
life of the first husband, but by reason of a special doctrine of the 
Mahomedan law witli which the Penal Code has nothing to do. Where the 
parties have acted in good faith or what they believe to be a sound inter- 
pretation of a very difficult point of Mahomedan law, even tliough they 
are mistaken, the consequences cannot be visited upon them in a Criminal 
Court in a trial for bigamy. 

One Azizul Huq was married to the petitioner, i| 

Jaitan Bibi, in 1906, the parties belonging to Hanafl 
sect of Mahomedaiis. The girl was given in marriage 
by her father, the petitioner Abdul Ghani, and the 
marriage wa.s duly registered by the Mahomedan 
Marriage Registrar. About a year ago a difference 
arose between the families of the husband and wife, 
and Azizul Hiux took his wife away by force from 
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Lev fatlier’.? house, where she was then re;- 
but the father persuaded her to return. It appeared 
that Azizul embraced Christianity some time after his 
Azizui. Huq. marriage witli Jaitan, but reverted to Islam during the 
period oE her icldut. Before the expiry of the latter 
period, Abdul Ghaui married her to the petitioner, 
Abdul Aziz. Azizul thereupon filed a complaint 
against .Jaitan, her father and her second husband, 
under ss. 494 and of the Penal Code, respectively, 

before the Sub-divisional Officer of G-opalgunj, who 
directed a local investigation, before process, by the 
Mahomedan Marriage Registrar. The latter reported 
that both marriages had taken i)lace, but that the 
first one was not celebrated according to social 
cxistoms and was further void l)jr reason of the apostaey 
of the complainant. Tlie Magistrate, after recording 
evidence, held tliat tlie marriage witJi tlie complainant 
was duly solemnized according to Mahomedan law, 
notwithstanding the non-observance of some minor 
social customs, and that, although it was dissolved by 
tlie complainant liaving become a Christian for a 
month and a liaif, no fresli marriage was necessary on 
account of his re- con version to Islam during the jieriod 
of the wife's iddiit. He also found the second 
marriage proved, and committed tlie accused to the 
Court of Sessions under ss. 494 and ^ of the Penal 
Code, respectively. The iietitioners, thereupon, moved 
the High Court under s. 215 of the Criminal Procedure 
Code, and obtained this Rule to quash the commitment. 


Mr. Acharya (with him Babu Satyendra Nath 
Muhlierjce) show-iug cause. The marriage tie of a 
Maliomedan is not dissolved co-instanti on the apostaey 
of the husband. He may, on re-conversion to Islam 
during tlie period of iddut, resume cohabitation with- 
out a fresh contract of marriage with the woman. 
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During sucli period slie cannot lawfully marry anotlier 
man. Refers to Rahim’s Muhammadan Jurisprudence, AiiDnt, 
p. 341 ; Wilson’s Angio-Muhammadan Law, 3rd ed., Ghani 
pp. 109, 512, 514, 524 ; Rahman’s Institutes of Musalman Azian Huq. 
Law% Art. 304 and the authorities cited therein ; Ameer 
All’s Mahomedan Law, Vol. .11. (3rd ed.), p. 431; 

Baillie’s Digest, pp. 182, 352. Marriage is much more 
than a private contract : it is one which creates a status 
and involves the status and rights of persons not 
parties to it, e.gr., the issxies thereof. It further 
imposes on the parties special duties towards the State. 

It cannot be dissolved at the will of the parties: 
see Dicey’s Article in the Law Quarterly Revie^v, 
vol. XXV, j)p.204and 205, and his comments on Chetti 
V. ChetM (1). Herein we find the root causes of the 
period of icldiit. Such a ijrobationary term has also 
been fixed by s. 57 of the Divorce Act (IV of 1869). 

A marriage, under Mahomedan Law, is dissolved ipso 
facto by apostacy, that is, without a judicial decree, 
but not co-instanti and a fresh marriage contracted 
during the iclclut is illegnl. 

Mr. Huq (with him Maulvi Shamsul Huda), for 
the petitioner. The marriage tie is dissolved imme-- 
diately on the apostacy of the husband, and he ceases 
thereafter to possess such status. Refers to the 
Hedaya, as translated by Hamilton, Vol. I, Book 2, , 

Chap.'5. If a woman contracts a marriage with another 
man during the iddut, the marriage is invalid ; but 
she cannot be said to have !married again during the 
life-time of a husband within s. 494 of the Penal Code. 

Mr. Achccrya, in reply. 

Cur. adv. milt. 

Holmwood J. I have had the advantage of read- 
ing the Judgment which is about to be delivered by 

(1) [1909] P. 67. 
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my learned brother, and I entirely agree with him 
that the marriage ol a Mahomedan man and w'oman 
is rendered ipso facto void by the ax)ostacy of the 
former, though there are certain methods, as pointed 
out by my learned brother, by which the marriage tie 
may be renewed. 

But what I wish to lay stress upon is that what- 
ever view be taken of the uncertain status of the 
parties during the period of iddut, and however 
illegal and void under Mahomedan law the second 
marriage of the woman during the period ot iddut 
may be, there is no foundation for any chai’ge under 
s. 494 of the Indian Penal Code against her. Her 
second marriage is not void by reason of its taking- 
place during the life of a prior husband, but by reason 
of a special doctrine of the Mahomedan law of 
with which the Indian Penal Code has nothing to do. 

The parties in this case appear to have acted in 
good faith on what they believed to be a sound inter- 
pretation of a very difficult point of Mahomedan law. 
Even though they were mistaken, the consequences 
could not be visited upon them in a Criminal Court 
administering the penal laws against bigamy. The 
consequence is a purely civil one, namely, the nullity 
of the second marriage. For these reasons, I agree 
that the commitment of the petitioners to the Sessions 
under s. 494 and s. of the Indian Penal Code 
must be quashed, and the Rule made absolute. 

Sharfuddin J. This is a Rule calling on the 
Magistrate and on the complainant to show’ cause why 
the commitment of the petitioner should not be 
quashed on the ground that the first marriage has been 
dissolved. 

It appears that one Azizul Huq and Musummat 
Jaitan, both Mahomedans of the Hanafi sect, w’ere 
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husband and wife. Some years after marriage the 
husband, Azizul Huq, became a Christum, but within 
a month and-a-half he again reverted to Islam. 
During the above interval, the woman, Jaitan, married 
a man named Abdul Aziz, and her father gave her in 
marriage to the new husband. 

The first husband, after his conversion to Islam, 
complained with the result that Musiimmat Jaitan, 
her father Abdul Ghani, and her second husband 
Abdul Aziz have been committed to the Court of 
Sessions for trial, the first under section 494 of the 
Indian Penal Code, and the other two for abetment of 
that offence. On an apljlication by the three accused, 
under section 215 of the Criminal Procedure Code, to 
quash the commitment, the present Rule was granted. 

The point of law on which the present application 
was made is, that, as the Mahomedan Law does not 
permit a marriage between a Mahomedan female 
and a non-Mahomedan male, the marriage tie in the 
present case was broken on the complainant’s conver- 
sion to Christianity. It was also contended that in 
such a case Musummat Jaitan did not marry Abdul 
Aziz during the lifetime of a husband. 

On behalf of the complainant it was urged that 
inasmuch as Azizul Huq reverted to Islam, during the 
period of he could continue his conjugal rights 

without re-marrying Musummat Jaitan, and on his 
behalf a certain passage from Baddul-Muhtar was 
relied on, in order to show that the marriage does not 
become dissolved instantly the man abandons Islam. 
We have consulted the original book in Arabic, and 
the context relied upon is — 

^ ... ^ ^ .a,.., /s - ^ - .. - 

oic ^ ^ 
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The translation of this passage is — “ if an apostate 
goes to Darnl-Harab (an alien country where the laws 
of Islam are not in force) and arriving there divorces 
his wife, the divorce will not take place; but if he 
returns as a Muslim and divorces her during \,\\e, i(ldut 
period, the divorce will take place: vide ffaddul 
Muhtar, page 425, Egyptian edition. 

On the strengtli of the above doctrine it is urged 
that the marriage tie does not absolutely break during 
tlie period of Iddut, for otherwise a divorce given by 
tlie husband after his return to the faith would not 


be effective. 



The view, however, of lawyers like the authors 
of the Hedaya, the Fataiva A lamgiri and some other 
works, unanimously is that -apostacy from Islam, 
whether it takes place before or after consummation, 
ipso facto dissolves the marriage tie. 

The after-effects of separation through talaque 
(tlivorce) and apostacy are different. There are three 
forms of talaque, namely: — (a) Taiiqiie-y^ajai 

( t/'b )• Ig this talaque, the husband says 

tal-luk-to-kay ( } without any intention on 
his i:)art that it sliould operate as ialacj/tie-ba-in 
( 0 *^= ), which is the second form of talaque. In 

talaque-miai the woman has to observe iddut ; but 
during the period of iddut if the husband reverts to 
Islam, he can continue his conjugal rights without 
renewal of the marriage tie. 

(h) Talaque-ba^in. — In this form of talaque the 
husband is required to utter the expression ( IaIj. ) 

which means “I renounce thee ” with, the intention 
that it should operate as talaque-ba-vn, the effects 
of which are that the woman has to observe iddut; and 
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if the linshaiid reverts, lie can continue bis conjugal ^ 
rights bv a renewal of the marriage tie ( .■ Abdui. 

(c) Talaque-mogallaz ( 1^^*- i3^-4). Ih this form azizue Hug 
of talaqiie t\x.Q husband is required to utter the 
above exiiression three times, or he may say : ' I give j 
you three talaquesP The effects of this form of 
talaque are that the woman has to observe the iddiit 
period and she becomes haram ( ), that is, 
within prohibited degrees, and the husband cannot 
re-marry her until she has formed another connection 
by marriage with anotlier man, cohabitation has taken 
jilace witli this other liusband and the latter lias 
divorced her, and she lias observed the period of 
idd/ut after her second divorce. The stage of the 
second marriage and the second divorce is technically 

called halala 

From the above it is manifest that in every form 
of sejiaration caused either by talaq'ite or apostacy, 
the woman has to observe tlie iieriod of iddut. There 
is consensus of opinion that a womans marriage 
during iddut is illegal, but in case of talaque rajal, 
the husband can continue his conjugal rights without 
a re-marriage if he reverts during the iddut. 

There is a passage in the Sharah Waqtiaya 


i z, chapter Al-murtud ( ) page 377, 

Lucknow edition, which also lays down that after 
apostacy the marriage tie becomes null, but the man 
can still exercise his right of talaque. The passage 
referred to is — 

j ^ *a.Kj Jhj ^ 

.'SU5I . laUJi 
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which means “ tlie nikah (marriage) of the apostate 
with his Maliomedan wife becomes hatil ( ), that 

is,, null, but he can still legally divorce her.” 

It is clear from the above passage that in spite of 
the marriage tie having been absolutely broken in. 
consequence of aiiostacy, the man has still the right, 
which is vested in liiiir, to divorce his Mahomedan 
wife. It, no doubt, seems an anomaly that an apostate 
hiisband can divorce liis Mahomedan wife. The 
Mahomedan jurists have exidained the anomaly ; as, 
for example, the author of Baddul-Muhtar has 
explained it in the following passage : — 






tpj 

which means that the object of vesting the power of 
divorce in the apostate is for a certain purpose only, 
namely, if an apostate recites the formula , c ) 
three times, and tlius divorces his wife in the 
mogullaz { ) form of talaque, she becomes 
haram to him, as stated above in the third form of 
talaque, that is to say, he cannot continue his conjugal 
rights with the woman without marriage or with a 
renewal of marriage without the intervention of a 
halala. 

On reference to the dififerent authorities, we are 
of opinion that Musummat Jaitan’s marriage with the 
complainant became absolutely null at the moment 
he apostatised, and that from the date of his apostacy 
he was not her husband, and that he could re-marry 
her during the period of iddut if he reverted to 
Islam. 

We have ob.se rved before that during the period 
ol iddut a woman cannot marry another husband. 
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In the present case she is said to have done so. Her 1911 

marriage with Abdul Aziz is, therefore, invalid. Her 

act, therefore, may be considered as invalid and sinful, Ghani 

and according to the jurists it is the duty of the Kazi azizdl Huq. 

to separate them and compel her to observe the iddut 

. , T , Sharfuddin 

IJeriod. In the present case we are not concerned j. 

with the question as to whether her second marriage 

was legal or not according to the Mahomedan law. 

We are only concerned with the question as to 

whether her second marriage, if it can be called a 

marriage, took place during the lifetime of a husband. 

On the authorities discussed above, we are of opinion 

that, although her second marriage, having taken 

place during the period of iddut, was not a legal 

marriage, yet she cannot be said to have gone through 

the form of the second marriage while her legal 

husband was alive. B'or the above reasons, we quash 

the commitment, and make the Kule absolute. 

JRule absolute. 

E. H. M, 
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PRIVY COUNCIL. 


MUHAMMAD UMAR KHAN 


Noo. 14, 15, 
16 ; 

Dec. 14. 


MUHAMMAD NIAZ-UD-DIN KHAN. 

ON APPEAL FROM THE CHIEF COURT OF THE 
PUNaAB.1 


Custitni — luhcnlauce — Caston/arf/ Laic of Pniijah — SJieihh AiiHaris.^ Tribe 
*'f — io daughter — Estate tal en hy donee — Evideiice an i 
proof of cuhIovi — A apiiesceni e and consequent edoppel — Partition hy 
agreement of parties as acquiescence in title of allottees — Limitation 
Act (XV of 1S77), Sell. IL Art. 118 — uiieffectire adoption — 
Mahomedan laic. 

T'ue {ippelliuits claimed possession of the property in suit on tlie 
allc^’ation that it was ancestral property to wliicli they were entitled as 
reversioners. The defence was that tlie respondent was in possession 
under a «ift from the last owner, a Maliomedan lady wlio had adopte-.I liim 
as l>er heir, and who had herself received tlie property in dispute as a gift 
from her father in lieu of lier motlier’s dower; and that the suit Was 
barred by limitation. The parties were vSiieikli Ansaris of a Fatlian ti'ibe 
of Punjab Mahomedans ; and the appellant’s case was tliat according to a 
custom prevailing in the family no vomaii could take by gift a greater 
interest in ancestral property than an estate for life, and without power of 
alienation, and that the gift to tlie respondent w’as therefore void. In 
dismissing the appeal from the Chief. Court of the Punjab : 

field, hy the Judicial Committee, on the documentary evidence as to 
tiie course of litigation concerning the property, and tlie circumstances 
connected with its devolution since 1847, and on tlie other evidence in the 
case, that not only had no such custom as alleged, applying to tlie family, 


’^CpRESi'jxT : Lord Macnaghten, Lord Robson, Sir John Edge and 
Mr, Ameer All 
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been proved, but the evidence relating to the devtdution of the property 
was inconsistent with tlie existence of such a custom, and in fact dis- 
proved it : nor was it supported b}^ evidence as to the limited rights by 
custom of a widow in iier deceased husband’s property, nor by evidence of 
a custom preventing a Maliomedan fatlier from giving his property to one 
son to the exclusion of another. 

Held^ also, that there was strong evidence of the aj-)pellant’s acqui- 
escence in the respondeufs title in the fact that in 1895-96 the principal 
lands which had been lield in undivided shares by the parties were by 
agreement partitioned, each having allotted to him lands which represented 
his share ; and tliat the respondent's share on tlie partition represented 
lands which ])ad come to him from the gift which the appellants now 
disputed as being void. 

Ssmhle i ihat the omission to bring, witliin the period prescribed 
by article 118 of schedule II of the Limitation Act (XV of ] 877), a suit 
to obtain a declaration that an adoption was invalid or never in fact took 
place, was no l.>ar to a suit like the present for possession of property. 

Tirhhuioan Bahadur Singh v. Uameshar Bahhsh Singh (1), followed. 

Under the general Maliomedan law an adoption cannot be made ; 
and even if it be made, can carry witn it no right of inheritance. 

Appeal from a judgment and decree (IStli April 
1906) of the Chief Court of the Punjab, whicli reversed 
a judgment and decree (13th January 1902) of the 
Court of the District Judge of Jullundur. 

The plaintiffs were appellants to His Majesty in 
Council. 

The suit out of which this apjjeal arose was brought 
for possession of certain immoveable property situate 
in Basti Danishmandan in the Punjab, which the 
plaintiffs claimed to be proiJerty originally owned by 
their ancestor, one Muhammad Ali Shah, and to which 
they were entitled as reversionary heirs. 

The parties were Sheikh Ansaris of a tribe of 
Mahomedans in the Punjab, and their relationship 

(1) (190fi) 1. L. R. 28 All. 7-27 ; L. R. 3.3 I. A. 156. 
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Muhammad All Shah (the plaintifEs’ ancestor) liad 
three sons, Muhammad Sarwar Khan, Alamgir Khan 
and Jahangir Khan, the last named of whom had 
only a daughter, Maryam. Alamgir had three sons, 
Sarfraz Khan, Shahhaz Khan and Seraj-ud-Din Khan. 
Muliammad Sarwar Khan liad two sons, Muhammad 
Said Khan and Bahadur Khan. Sarfraz Khan (son 
of Alamgir) married. Maryam (daughter of Jahangir), 
and of that union Mussammat Zainah w^as born. 
Saraj-ud-Din Khan had two sons, Muhammad Umran 
Khan and Muhammad Pirdad Khan, the plaintilfs and 
appellants in the present case. Muhammad Said had 
a son, Muhammad Abdulla ; and Bahadur Khan had a 
son, Shah Nawaz Khan, who died in his father’s life- 
time, leaving Muhammad Mumtaz Khan. 

The property in possession of Muhammad Ali Shah 
was, on his death, divided equally amongst his three 
sons. According to the plaintifi’s, Sarfraz Klian, the 
son of Alamgir Khan, who had married Maryam, 
Jahangir Khan’s only daughter, succeeded to Jahangir’s 
property as his son-in-law, and (being his nephew) 
as one of his Clearest collateral heirs : bnt according 
to the defendant, Jahangir Khan in 1832 transferred 
all his property by deed of gift to his daughter 
Maryam “ in lieu of the dower of her mother, ” and 
during her lifetime Maryam made a gift of this 
property to her husband Sarfraz Klian. At any rate 
Sarfraz was in possession of it on Maryam’s death in 
1846 or 1847 ; and in 1849 Jaliangir’s brothers’ sons 
Bahadur Khan, Muhammad Said and Siraj-ud-Dln Khan 
(father of the plaintiffs) took proceedings to recover 
the property from Sarfraz Khan, but unsuccessfully, 
as on 16th May 1849 Sarfraz obtained a judgment 
in his favour. Bahadur Khan alone appealed, but 
his appeal was dismissed on 3rd August by the 
Settlement Officer, the claimant being referred to 

30 
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civil suit; but no further proceeding Avas then 
Muhammad taken. 

Umab^Khan According to the defendant’s case, Sarfraz Khan in 

Mohammad 1851 executed a deed of gift whereby he coiiA’-eved the 
Niaz-dd-Din 11 c , . , . . n . , " . 

Khan. ^vhole of his own property inherited from his father 

Alanigir, together with the property received from liis 

wife, to his daughter Mussamiiiat Zainah (who was 

married to his sister’s son Baghe Khan or Gliiilam 

Mohy-iid-Din) in lieu of her mother’s dower. 

On the death of Sarfraz Khan on 10th May 1852, 

Mussainmat Zainab had the name of her husband 

Gbulani Mohy-ud-Din entered in the estate papers 

instead of tliat of Sarfraz Khan. 

After Sarfraz Khan’s deatli Bahadur Khan and 

Mubamiuad Said Khan broug'ht a suit for possession 

of tbe property against Ghiilaiii Mohy-ud-Din, in 

whicli suit Seraj-iid-Din Khan subsequently intervened 

claiming a preferential right to it as a brother of 

Sarf raz Khan. That suit was dismissed by the Assistant 

Commissioner on 25th June 1859; and an appeal to 

the Deputy Commissioner was rejected, but it being 

clear from the evidence of Ghulam Mohy-ud-Din 

bimsell that liis wife was really the proprietor of tbe 

property, tbe Deputy Commissioner directed that her 

name should be entered in the estate papers as owner. 
An appeal to the Commissioner was dismis.sed on the 
25th February 1860, and the judgments of tlie Courts 
below were affirmed. 

On 6th May 1887, Ghulam Mohy-ud-Din executed 
a deed stating that lie liad adoiited the defendant 
Niaz-ud-Din when he was two years old; and in May 

1888, Ghulam Mohy-ud-Din and his wife Mussainmat 

Zainab executed a deed of settlement of the wliole 
of tlie property in suit, together with certain other 
property in favour of the defendant, and put him 
into possession. On an application to have the 
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defendant’s name recorded as owner on tlie ground i9ii 
of bis being tbe adopted son of Mnssaminat Zainab, the muhammad 
plaintiffs filed objections, bnt nintation of names was Umar Khan 
ordered to be effected on 19tli December 1888. On Muhammad 
the defendant’s case it was stated that no steps were ^ii-Az-uD-Dix 
afterwards taken by the plaintiffs to challenge the 
defendant’s right, bxrt on the contrary in 1895 and 
1896 the plaintiffs and defendant effected private 
partitions of lands belonging to them and entered 
against their respective names in the register, and 
the i)laintiffs themselves asked the authorities to 
record those private arrangements and to have muta- 
tions of names effected. As to this the plaintiffs 
admitted that a private partition took place in 1895-96, 
but stated it was between themselves, Mnssammat 
Zainab and other co-sharers. 

Mnssammat Zainab died 0 }i 4tli May 1899 ; and the 
plaintiffs filed the present suit on 11th May 1900 
against Muliammad Niaz-ud-Din Khan, the defendant 
who had taken i)ossession of the irroperty in dispute’ 
claiming to recover possession of it on the following- 
grounds : — 

(a) that it was the ancestral property of the 
Ijlaintiffs iii which Mnssammat Zainab had merely a 
life-interest by virtue of a gift made by her father ; 

(5) that on her death the plaintiffs, being the 
nearest collaterals and heirs, were the reversioners 
entitled to succeed to the property in dispute ; 

(c) that the defendant had unlawfully taken pos- 
session of the pi'operty and wrongly had his name 
entered in the official paiiers as adopted son of 
Mnssammat Zainab, stating also that the property had 
been settled on him by her ; 

(d) that “Mnssammat Zainab never effected any 
such settlement, nor did she adopt the defendant, nor 
was she competent by law or custom to transfer the 
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property in dispute ; nor could she make an adoption, 
Muhammad ^^^^d any alienation made by her was null and void 
UmarKhan as against the plaintiffs by the law and custom of tlje 
Muhammad parties and the RiwaJ-i-am ; ’ and that an alienation 

favour of Bagiie Khan, her 
husband, had already been set aside by the Court. 

The defence was that the suit was barred by limita- 
tion, especially as the plaintiffs failed to have the 
adoption set aside within six years after it became 
known to them ; that the property in suit was not 
ancestral ; that no law or custom existed against the 
power of alienation of Mussaminat Zainab or her prede- 
cessors in title ; tliat neither Mussaminat Maryam, 
nor Sarfarz Khan, nor Mussaminat Zainab held the 
property for life only, and the gifts made to tliein 
were permanent alienations in tlie nature of sales ; 
that the plaintills were under tlie circumstances 
estoj[)ped from disputing the defendant’s riglits ; tliat 
the adoption of the defendant was not unlawful, 
nor liad Mussaminat acted without power in respect of 
the adoption; that in any event the plaintiffs had 
no right to the portion of the property which originally 
belonged to Jahangir Khan ; and tliat tlie defendant 
had expended over Rs. 5,000 on improvements which 
should be repaid to him before the plaintiff's could 
recover it. 

On these pleadings, the District Judge framed the 
following issues: — 

“(I) Whether Sarfraz Klwu made the gift in favour of Mussaminat 
Zainab iu lieu of Her mother’s dower, or in consequence of lier beiu..- Iiis 
daughter ? 

(2) Whether by law or custom Mussammat Zainab had, under the gift 
in question, beci me an atsolute owner so as to have a right of alienation 

of property, or whether she, in case of her being childless,' had only a life 
interest in the said property, and whether it was to revert to her reversioners 
on her death V 
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(B) Whether Miissarnmat Zainab adopted the defendant, and wlietiier 1911 
she was competent to do so ? “ 

(4) Whether tiie settlement of the property in dispute effected by Ukar'Khan 

Mussammat Zainab in favour of tlie defendant was lawful ? v. 

(5) Whether the plaintiffs are entitled to the property in dispute ? K^A!z>ur>-l>iN 
If so, what iniprovements has the defendant made by building and repairing Khan, 
houses and by planting trees and a garden, and whether he is entitled to 
compensation tnerefor ? 

(6) Whether the present suit is within time for not, having regard to 
denial of adoption and tlie fact of possession ?” 

Tlie District Judge held that ■whether tlie proiierty 
was given to Mussammat Zainab in lien of her mother’s 
dower, or as a gift to a daughter, she had only a life- 
interest in the subject of the gift ; that the property 
not being self-acquired was ancestral in her hands ; 
and that having no x^ower of alienation by custom or 
otherwise, lier gift to the defendant was void ; that 
the adox^tion of the defendant became known to tlie 
plaintiffs in 1888, but that inasmuch ns the adoxition 
was “inherently invalid and ipso facto void,” 
article 118 of the second schedule of the Limitation 
Act (XV of 1877) was inaiiplicable ; and that even if 
it were apxiiicable, the x>laintififs were still entitled 
to object to the succession of the defendant to the 
liroperty, as the adoxition conferred no status nor any 
right of inheritance. 

In the result the District Judge gave the xdaintiffs 
a decree for possession. 

On an appeal by the defendant to the Chief Court, 
a Divisional Bench of that Court (JOHNSTONE and 
Eattioan JJ.) held, that by their silence after their 
objections in the mutation iiroceedings of 1888, and 
their actions in regard to the partitions in 1895 and 1896, 
the iilaintiflfs had acquiesced in the defendant’s iiosses- 
sion and were now estopped from denying his title; 
that the fact of the adoiition by Mussammat Zainab 
was lu'oved, and that it became known to the plaintiffs 
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latest in 1888 that such adoption was not 
Muhammad ‘inherently invalid,” SO that the suit was barred bv 
Umar Kham article 118 of the Limitation Act ; that the evidence 
Ml^hammad BstablLslied that the Sheikh x4.nsaris were not “ agii- 
cultnrists” in the proper sense of the term, and 
that there was no presumption that they adopted 
agricultural customs; that evidently females and 
erspecially daughters are among them a favoured class ; 
and that where it is not siiecifically proved by the 
plaintiffs that the tribe in matters connected with 
the status of females have actually adopted agricul- 
tural custom, or some similar restrictive custom, 
Mahomedan law must be presumed to apply; that 
in the tribe to which the parties belonged, gifts to 
females in lieu of dower, and even ordinary gifts 
b\ males to females, make the donees absolute owners 
as in Mahomedan law ; and that the suit was, apart 
fiom article 118, barred in other ways. The judgment 
of the Chief Court is reported in full in 42 Punjab 
Record (1907), page 1. 

On this appeal, 

De Gruyther, K.C., and Ahdul Majid, for the 
appellants, contended that the Chief Court had 
wrongly held that the suit (one for i^ossession) was 
l)arred l)y limitation. That Court had relied on the 
cases decided on the Limitation Act, IX of 1871, and 
had held that the suit was governed by article 118 of 
the LimRation Act XV of 1877 relating inerelv to a 
suit for a declaration that an adoption was invalid. 
But the suit was governed, it was submitted, by 
articR 141 of schedule II of the Limitation Act, X V 
of 1877, and it was not necessary to set aside the adop- 
tion; this suit could succeed without in any way 
disturbing the adoption, if it had taken place: for the 
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snccessioii of tlie parties to property. Reference was 1911 
made to Tirhhuivon Bahndut' Singh v. Bameshar muh.^mmad 
Bakhsh Singh (1),./ gadamba Chaodhrotii v. Dakhhta Khan 
Mohan Boy Chaodhri (2), wlucli, it was contended, muuammad 
covered all cases in wliicli tlie validity of an adop- 
tion was coiiceriied : Limitation Act IX of 1871, sclie- 
dnle n, article 129 ; Specific Relief Act I of 1877, 
section 4:2 : Bijoy Gopal Miikerji v. Krishna Mahishi 
Debt (3) ; and Limitation Act XV of 1877, schedule II. 
article 91. 

It was also contended that the Chief Court had 
erred in allowing the respondent to raise for the first 
time on appeal the plea of accxuiescence, and in 
deciding that the appellants had acquiesced in the 
respondent’s possession, and in consequence were now 
estopi)ed from contesting his right to the i^roperty in 
suit ; and the evidence wa\s discussed to show that 
neither by their silence nor b.y their acts had there 
been any such acquiescence on the part of the ax^pel- 
lants or their predecessors in title. 

Another point which, it was submitted, the resjjond- 
ent had been wrongly allowed to raise for the first 
time on appeal, was that the parties were governed 
by the Mahomedan law. As to this it was contended 
that the law governing the parties was not the Maho- 
medan law, as wrongly held by the Chief Court, but the 
customary law of the Punjab ; that by such customary 
law no woman could take by gift (or otherwise) 
more than an interest for life in ancestral property 
as the property in suit was ; that she had no j^ower 
of alienation; and that therefore Mussammat Zainab 
had only a life estate in the property, and that the 

(1) (190G) I. L. R. 28 All. 727,739; (2) (1886) I. L. R. 13 Calc. ,308; 

L. R. 33 I. A. 156, 163. L. R. 13 1. A. 84. 

(3) (1907) 1. L. R. 34 Calc. 329 ; L. R. 34 I. A. 87. 
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transfer of it made by her to the respondent, even if it 
were valid, became void on her death. This custom 
was, it was contended, established by the evidence 
on tne record, and the following authorities and cases 
in which the customary law, and not the Mahomedan 
law, had been held to apijly, were referred to:— 
Rattigan’s Customary Lawr of the Punjab, pages 14, 
19, 26, 27 (Explanation 1), 34, 39, 40, 71, 100 and 101 ; 
Hijjoo V. Meer Mahomed (1) ; Sher Muhammad v. 
Jafir Khan (2) ; Chaughatta v. MoJcham Din (3) ; 
Ghulam Bakhsh v. Massama (i)-, Muhammad v. 
Umar BiU (5); Miran Bakhsh y. Ala Ditta {U}-, 
Lekna Y. Thakri(7); Miuhammad Hussain y. Sultan 
AU (8); Hay at ADihammad v. Ala Bakhsh (9); 
Dasivandi v. Maiiant Krishen Dev (10) ; and other cases 
were referred to whicli are unreported.* The parties in 
this appeal w'ere, therefore, not governed by Maho- 
medan law ; and if not, it must be by the customary law. 
So far as wmmen were concerned, tlie succession has 
been for life, and no estate larger than one for life 
whether daughter, widow or sister, and on her death 
tlie property has reverted to the male owners, whoever 
they might be, as reversioners. Even a male owner 
had a limited power of alienation, and could not give 
property to one son to the exclusion of another. 
Reference was also made to the Punjab Land Aliena- 
tion Act (XIIl of 1900), as amended by Pnniab Act T 

of mm and the Punjab WatLt LefteL 
Vol. XIVA, j)age 96. 


(1) (1867) 2 Pauj. Ilec. 11,8. 

(2) (188.B'> 18 Piiiij. Ree. 2. 

(3) (189.3) 28 Puuj. Uec. 321. 

(4) (1893) 28 Punj. Reo. 109. 

(6) (1893) 28 Punj. Rec. 501. 


(6) (1894; 29 Punj. Rec. 482. 

(7) (1895) 30 Punj. Rec. 124. 

(8) (190.3j 38 Punj. Rec. 207. 

(9) (190,3) 38 Puuj. Rec. .54. 

(10) (1911) 46 Puuj. Rec. 121. 


“ Tlie unrepm-te,i ca«e« cited will be f, mud referred to iu the . 

ut tlie Chief Court which is reported hi 42 Punjab Record (1907), pao^e l” 
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Sir R. Finlay, K. (7., and Considine O' Gormnn, fov 
the respondent, contended that the Mahoinedan law 
was the law governing the imrties in this case, until 
it was proved tliat wliat was called the customary 
law was applicable ; and no such custom as con- 
tended for by the appellants had been established. It 
was very improbable that the parties had given up 
their personal law, and there was no presumption 
that they had done so : any allegiition that they 
had, required very strict proof, and the' evidence 
on tile record was insufficient for the pu.rpose. It 
had not been shown that the gift enured only for 
Mussammat Zainab’s life ; and not a single instance had 
been given of a daughter receiving a gift as she had 
done, and not being allowed to transfer the subject 
of it in any way she pleased. No custom had there- 
fore been established by which the property in suit 
would go to the male heirs (the reversioners) on Mus- 
sammat Zainab’s death. The parties, as Sheikh Ansaris, 
were not agricnltuiists and therefore, presumably, were 
not gove rned by any general customary rules apiili- 
cable to ordinary agriculturists in the Eastern Districts 
of the Punjab to the exclusion of their personal law. 
Reference wms made to tlie “ Land Systems of British 
India,” by B. H. Baden-Powell, C.I.B., [Ed. 1892] 
Vol. II, Book 3, “ Sybem of Village or Mahal Settle- 
ments,” part IV, cliapter 1, section 10, page 566. 

Mussammat Zainab was, it was submitted, absolute 
owner of the property (wdiicli in her liands was not 
ancestral), a gift to her in lieu of dowser effecting her 
absolute ownership. She had power to adopt an heir, 
being subject to no custom prohibiting such an adop- 
tion, and she had exercised that power by adopting 
the respondent, and her gift to him was valid. 

It was also contended that the suit was barred by 
limitation as had been held bv the Chief Court. 
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^ Tiiere had been long adverse possession ever since 
^Muhammad the death of Massam mat Maryam. There was, more- 
mah vHAN over, an overwhelming case of acquiescence on the 
idd>ellant’s part in the respondent’s possession. The 
Khan. i^^itatioii of names had been effected in the respond- 
ent’s favour in 1888 with the full knowledge of the 
^ appellants : their long silence subsequently, and the 
act that in 1895 and 1896 some of the land had been 
partitioned by them and the respondent who was thus 
treated by them as being the owner, estopped tliem 
from now disputing his right to the property. 

Gruyther, K.C., replied contending that the land 
was all agricultural, and the parties were agricul- 
turists, and governed, not by Mahomedan law, but 
by caistom which was definitely and strictly accepted 

by them, and had been sufficiently established bv the 
evidence. 



Dee, 14 . 


iiiiiiliiii 


The judgment of their Lordships was deliveied by 

SIB .Iobb This is sn appeal tom the decree 

of « e Ohiet Oonet of the Punjab, dated the ISth of 
Apnl im reverdug the decree of the District Judge 
o .lullniidur, dated tlie 13th of Jamuuy 1902, which 
liad decreed the plaintiffs’ claim. 

M.i,\ IJOO to obtain possession of certain immovable 
preperty, lands and houses, in Basil Danishmandan ’ 
11. the Punjab, which they claimed as their ancestral’ 
property. In their plaint they alleged that' the 
Property in question had been held for he, life to 
Mna.sammat Zainab, by virtue of a »llt made t i ^ 
by her hither Sarfras Khan, an uncle o[ ‘thTplItof^ 
■ind that on her death on the 4th of Mav 1390 ti ’ 

.■igdit of inheritance in the p,-operty dcwlZno.: 
them as reveimonaiy heire. They also alleged in 
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tlieir plaint tliat Musssammat Zainab bad not, in fact, ^911 
tvanKloz'i'cd tliG pi*opGi't^^ to tbo dofondant, and tiiat it Muhammad 
she bad transferred tbe property to bim suclr transfer U.war Khas 
was, by law, according to tbe custom of tbe tribe to Muhammad 
wbicb tbe parties belong, and tbe Rewaj-i-Am, null 
and void as against tbe plaintiffs as reversionary 
beirs. . 

Tbe defendant by bis pleadings alleged title as 
owner in biinself by gift from Mussammat Zainab, 
alleged that Mussammat Zainab was entitled to tbe 
full estate in tbe property in question, and not 
merely to an estate for ber life, denied tbat tbe 
plaintiffs bad any rigbt to tbe estate, denied tbat 
tbe property was ancestral, denied tbat any law or 
tribal custom existed wbicb made tbe gift to tbe 
defendant unlawful or void, and amongst other tilings 
alleged tbat be bad been adopted as ber son by 
Mussammat Zainab. 

The parties to tbe ,sait are Sbeikb Ansaris of a 
Patban tribe of Punjab Mabomedans. Tbe defend- 
ant is in possession of tbe property in dispute under 
a gift from Mussammat Zainab made to bim in her 
lifetime. Tbe plaintiffs’ case, tbe only case on wbicb 
tbey could have succeeded, is tbat, according to a 
custom wbicb tbey alleged to be existing and binding 
in tbeir family, no woman could take by gift more than 
a mere interest for ber life with out any power of 
alienation in any ancestral property of tbe family, 
and consequently tbat the gift by Mussammat Zainab 
to tbe defendant was void. Many issues, some of 
wbicb, in tbe view wbicb tbeir Lordships take of 
this case, were immaterial or irrelevant, were raised 
by the parties, and much evidence was recorded. 

The District Judge of Jullundur gave tbe plaintiffs 
a decree for possession. From that decree the defend- 
ant appealed to tbe Chief Court of the Punjab. Tbe 
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19'^^ Judges ill tlie CMef Court mainly directed tlieir 

Muhammad attention to a question of acquiescence, whicli tlieir 

Umar Khan Lordsliipsconsiderdid notari.se on the facts, and to 

Mithammad the alleged adoption of the defendant by Mussammat 

Niaz-id-Din which was an immaterial issue, and having 

Khan. . i t 

apparently, although somewhat uncertainly, louiid 

that Mussammat Zainab had adopted the defendant, 

they applied article 118 of the Second Schedule of the 

Indian Limitation Act, 1877, to the case, allowed the 

appeal, and dismissed the suit with costs. 

Although tlieir Lordships consider that the ques- 
tion of an adoption was an immaterial issue, they 
think it advisable to say that the omission to bring 
within the period ji rescribed by article 118 of the 
Second Schedule of the Indian Limitation Act, 1877, 
a salt to obtain a declaration that an alJeged adoption 
was invalid, or never, in fact, took place, is no bar to 
• a suit like this for possession of property. Their 
Lordships need only refer to Tirbhuw an Bahadtir 
Singh v. Tiameshar Bakhsh Singh (1). Under the 
gejieral Mahoniedan law an adoption cannot be 
made ; an adoption, if made in fact by a Mahoniedan, 
could carry with it no right of inheritance. 

It may be further observed that, even if an adoption 
by a Mahomedan was permissible by any valid 
custom in the Punjab, the Chief Court found that it 
had not been proved that the parties to the suit 
belonged to a family to which the Punjab agricultural 
or other similar restrictive customs must be presumed 
to apply. 

In order to understand the material evidence in 
this case it is necessary to refer to the pedigree of the 
plaintiffs. Muhammad Ali Slier, the common aneestor 
of the plaintiffs, and Mussammat Zainab, had three 

(1) (1900) I. L. n. 28 .111. 727 ; L. R. 33 1 . A. 156. 
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sons, one of whonii Jahangir Khan, had by his wife, I9ii 
Mnssaininat Fatima, a daughter, Mnssaininat Maryam, muhammad 
wdio married her cousin, Sarfraz Khan. Alamgir, Khan 

V. ■ 

another son of Muhammad Ali Sher, had three sons, Muhammad 
one of wiiom was Sarfraz Khan, wlio married his 
cousin Mnssammat Maryam; another son of Alamgir 
was Shahbaz Khan ; and the other son of Alamgir was 
; Siraj-nd-Din, otherwise called Sheraz-nd-Din Khan, 

who was the father of the plaintiffs. Another son of 
Muhammad Ali Sher was Sarwar Khan, who had two 
sons, one of wdiom was Muhammad Said ; tlie other 
son of Sarwar Klian was Mulianimad Bahadur Khan. 

Sarfraz Khan had by liis wdfe Mnssammat Maryam, a 
daughter Mnssammat Zainab, who married Glinlam 
Mohy-ud-Din alias Baglie Klian. Tlie defendant is a 
son of Jamal-nd-Din, who was a son of a sister of 
} Sarfraz Klian. Jamal-nd-Din Klian was a brotlier of 

! Mohy-nd-Din lias Baghe Khan. 

I On the 3rd Ramzan 1248 A.H., Jahangir Khan, by 

his deed of gift, gave to his daughter Mnssammat 
Maryam, wife of Sarfraz Klian, absolutely all his one- 
I third share of the property of his ancestors which liad 

fallen to his lot according to law, in lien of the dower 
' of her mother Mnssammat Fatima. Mnssammat 

; Maryam obtained possession of the property which 

I had been given to her by her father Jahangir Khan, 

I and remained in possession for 15 years, %vhen she 

gave that iiroperty to lier husband Sarfraz Khan, who 
took possession on her death. Mnssammat Maryam 
I died in 1846 or 1847. After her death Sarfraz Khan’s 

right to the possession of the property which had 
' come to him f rom Mnssammat Maryam was challenged 

by Muhammad Said Khan and Muhammad Bahadur 
Khan, sons of Sarwar Khan, and Sheraz-nd-Din Khan, 
the father of the plaintiffs, who contested the aliena- 
tion to Sarfraz Khan, alleging that by custom 
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1911 claugliters had no light of succession. Sarfraz Khan 
brought a suit for maintenance of possession in the 
Ujiar Kiiax Court of the Deputy Collector against Muhammad 
Muii.vintAD Bahadur Khan, Muhammad Said Khan, anti Sheraz-ud- 
Niaz-ud-Din Din. In that case Sheraz-ud-Din, Shahbaz Khan, and 
Muhammad Bahadur Khan proved that Mnssammat 
Maryam had been in possession of the proiierty, and 
hath thi’ough the agency of her husband Sarfraz Khan 
and his brother Sheraz-ud-Din, received the rents of 
the land together with zamindari dues, and had paid 
the Government revenue. In that case Muhammad 
Said Khan testified to the facts of the gift and delivery 
of possession to Mnssammat Maryam, and Sheraz-ud- 
Din admitted that a deed of gift had been executed and 
that possession had iieen delivered to Mnssammat 
Maryam. Several other witnesses, including the 
marginal witnesses to the deed of gift, proved that the 
property had remained in the possession of Mussam- 
mat Maryam for her lifetime, and had, after her death, 
passed to Sarfraz Khan, her husband. On the 16th of 
May 1849, the Deputy Collector ordered that a decree 
for Sarfraz Khan’s claim be passed to the effect that 
Sarfraz Khan should retain possession of the land 
then in suit. From that order of the Deimty Collector 
Muhammad Baliadur Khan appealed to tlie Settlement 
Officer, who, on the 8rd of August 1849, dismissed the 
appeal, holding that the inquiry before the Deputy 
Collector had established Sarfraz Khan’s possession, 
occupation of, and title to the land, and that if Muham- 
mad Bahadur Khan had any claim to the land he 
was at liberty to lodge a suit in a Civil Court. No suit 
was brought in a Civil Court to contest the right or 
title of Sarfraz Khan to the land which had come to him 
from Mnssammat Maryam. The facts above referred 
to afford, in their Lordships’ opinion, strong evidence 
that there was iio custom applying to this family 
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wliicli limited the estate in ancestral lands which came I9ii 
to a daughter by gift to a mere life estate, and which ]\rJ^i,Ari 
prevented a daxighter alienating such lands by gift in I-'Maii Khan 
her lifetime. NiAz-ui.-DiN 

On the loth of December 1851 Sarfraz Khan, who 
was then in possession of the lands which had come 
to him by gift from his wife Mnsaamnmt Maryam, and 
was also in possession of his own third share of three 
shares in the ancestral property which had come to him 
by lot according to law, made a deed of gift by which 
he gave to his daughter Mussammat Zainab absolutely 
his entire property of every kind, and gave her posses- 
sion. To that deed Shahbaz Khan, son of Alamgir, 
was one of the witnesses. Sarfraz Khan died on the 
10th of May 1852, and on that day the Patwari of Basti, 
Danishinandan, on enquiry of Mussammat Zainab, was 
directed by her to enter tlie entire share of Sarfraz 
Khan, which had come to her, in the official papers in 
the name of her husband Ghulam Mohy-ud-Din, whose 
name was accordingly entered on the 10th of May 
1852. In or about 1859 Muhammad Bahadur Klian 
and Muhammad Said Khan brought a sxiit in the 
Revenue Court of the extra Assistant Commissioner 
of Jnllundnr against Ghulam Mohy-ud-Din, in which 
they claimed possession of the lands which had come 
tlirongh Mussammat Mai'yam and Sarfi'az Khan to 
Mussammat Zainab. The plaintiffs in that suit alleged 
that Sarfraz Khan had not executed tlie deed of gift 
in favour of Mussaminat Zainab ; that the property in 
suit could not have passed through his wife Mussam- 
mat Zainab to Ghulam Mohy-ud-Din, and that as 
Sarfraz Khan had died without a son the projierty 
had vested in them, Muhammad Bahadur Khan and 
Muhammad Said. In that suit the Patwari of Basti 
Danishinandan was examined as a witness, and in 
reply to tlie question — “ In Basti Danishmardan what 




INDIAN LAW REPORTS. [VOL. XXXIX. 


^lu HAM MAD 

Umar Khan 

. V. 

]N']az-ud-Din 

Khan. 




custom prevails in respect of an estate left by a soilless 
proprietor ?” said : — 

“ The following custom prevails : — The estate of a proprietor dying 
childless goes to ids daughters. Should he make a gift of his property 
during his lifetime in favour of ids daughters, they succeed to tlieir father’s 
estate. If he does not make a gift in favour of Ids daughters during his 
lifetime, his brothers and brothers’ sons succeed to his estate.” 

Grlinlam Moliy-ud-Din gave evidence in that suit ; 
he claimed no title in himsblf ; he said that his wife 
Mnssammat Zainab was the proprietor, and. that slie 
had full authority to have her own name inserted in 
the official papers or to allow the entry in his name 
to stand. Many other witnesses were examined in 
that suit, and on the 25th of June 1859 the extra 
Assistant Commissioner of Jullundur dismissed the 
suit. From that order dismissing the suit Mnliammad 
Siraj-nd-Din (Sheraz-nd-Diu Klian), who had appa- 
rently come into the suit as a plaintiff, Muhammad. 
Bahadur Khan, and Muliammad Said Khan, appealed 
to the Deputy Commissioner, who on the 31st of 
December 1859 rejected die appeal, but, holding that 
Mnssammat Zainab alone was tlie proprietor, directed 
that her name should be entered in tlie column of 
owners. From the order rejecting their appeal 
Muhammad Siraj-ud-Diu (Slieraz-ud-Din Khan), 
Muhammad Bahadur Klian, and Muhammad Said Khan 
■ appealed to the Commissioner of .Tuliundnr, who on 
the 25th of February 1860 dismissed their appeal. 

On the 6th of May 1887 Baglie Khan (Ghnlam 
Mohy-ud-Din) executed a deed in which he stated 
that he had adopted Niaz-iid-Din when he was two 
years old and that he and his wife had brought him 
up. Niaz-ud-Din, who is mentioned in the deed, is 
Muhammad Niaz-ud-din Khan, the defendant in this 
suit. 

* On the 22hd of May 1888 (Thulam Mohy-ud-Din 
Khan and his wife Mnssammat Zainab executed a 
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deed of settlement by wliicli Ghnlam Moliy-ud-Din I9ii 
gave certain property of bis in Basti Danishmandan, muhawiad 
which is not in dispute in this suit, to Muhammad Kman 
N iaz-ud-Din Khan, and Mussammat Zainab gave to Muhammad 
Niaz-ud-Din Khan the property which is in dispute in 
this suit. In that deed it is stated that Muhammad 
Niaz-ud-Din Khan had been placed in possession. An 
application was made to enter the name of the defend- 
ant Mnliammad Niaz-ud-Din Khan in the column of 
proprietors in respect of the property in dispute in 
this suit, and Mussammat Zainab having stated to the 
Tahsildar that Muhammad. Niaz-ud-Din Khan was in 
possession, and no objector appearing, the Tahsildar 
sanctioned the mutation of names, and the name of 
Muhammad Niaz-ud-Din Khan was accordinglj’^ entered 
in the column of proprietors. 

In 1895 and 1896 the principal lands which had 
been held in unpartitioned shares by Muhammad 
Niaz-ud-Din Khan, Muhammad Umar Khan, and 
Muhammad Pirdad Khan, were by agreement between 
them partitioned, each having allotted to him lands 
which represented his share. Muhammad Niaz-ud- 
Din’s shares in the partition represented shares which 
had come to him by the gift of Mtissainmat Zainab. 
Mussammat Zainab was then alive ; she died on the 
4th of May 1899. 

Their Lordships consider that these partition i)ro- 
ceedings between Muhammad Umar Khan, Muham- 
mad Pirdad Khan, and Muhammad Niaz-ud-Din Khan, 
who were the original parties to this suit, afford very 
strong evidence in favour of Muhammad Niaz-ud-Din, 
who is the defendant in the suit, and respondent in 
this appeal. The evidence which was given on behalf 
of the plaintiffs to prove that a custom existed and 
applied to this family, by which a female could take 
only a life interest in the ancestral property which 
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1011 held come to her by gift from her soilless father, and 
MuiumiAD property no power to alienate it by a gift 

Ujue Khan in her lifetime, was of the most shadowy description 
iliTHMiMAD and failed to prove the custom alleged by them. Evi- 
Kiaz-ijd-Din tlence as to the limited rights by custom of a widow 
in her deceased husband’s property was not evidence 
from which the custom alleged by the plaintiffs in this 
suit could be inferred. Nor was evidence that a 
Mahomedan father had been prevented by some 
local custom from giving the bulk of his property to 
one of his sons, evidence which had any bearing on 
the issue in this case. The evidence, to which refer- 
ence has been made by their Lordships, relating to 
the devolution of .Jahangir Khan’s share to Mussam- 
inat Zainab, is entirely inconsistent with the existence 
of the custom which has been alleged by the plaintiffs. 

Their Lordships find that not only have the plaint- 
iffs failed to prove the custom alleged by them, but 
the alleged custom has been disproved. They also 
find that Mussammat Zainab had a full proprietary 
estate in the proiperty in disj^ute, and that she made a 
valid gift of that j)roperty to the defendant. 

Their Lordships will humbly advise His Majesty 
that the decree of the Chief Court of the Punjab dis- 
missing the suit of the plaintiffs should be aflirmed 
and this appeal be dismissed with costs. 

Appeal dismissed. 

Solicitor for the appellants : Edivard Dalgado. 

Solicitors for the respondent ; T. L. Wilson ^ Co. 
j. V. w 
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Before Mr. Justice Casper sz and Mr. Justice I). Chatter jee, 

BIRENDRA KISHOEE MANIKYA 


AKRAM ALI.* 

Estoppel — lient-free tank — Sanad — Is o mention of rc7it in the sanad — Tenants 
mailing improvement hy I'e-excarating tanks., effect of — Inference of 
landlord's intention to grant rentfree right. 

Ill a suit brought by the landJord to recover possession of a tank witii 
its banks, and in the alternative to have the lands assessed witii fair rent, 
the defendant pleaded tiiat the tank bad been niskar (rent-free) from a long 
time by virtue of a sanad granted by tlie predecessor of the plaintiff. Tlie 
sa?zar/ was granted in the year 1 850 to re-excavate an unclaimed silted- up 
tank, by wliicli the grantee was required to re-excavate the tank by employ- 
ing eartli-cutters, and tbe only restriction imposed Avas that the limits of tlie 
ancient tank were not to be exceeded. There was no provision for tlie 
payment of any rent in the present or future, and nothing was said as to 
the duration of the grant. Tlie ancestor of the defendant re-excavated tlie 
tank at considerable expense, and it has been in the exclusive possession 
of the family of the defendant from father to son, and still supplies good 
drinking water : 

Held., tliat, under tlie circumstances, the plaintiff was estopped from 
asserting tiiat the tank with its banks sliould come under a new liability of, 
wliich there was no indication in the previous history of the tank, and that 
therefore, it could not be assessed with any rent. 

Ilrld^ per Chatterjee J., that according to liindu shastras., digging 
new tanks and re-excavation of old ones being supremely meritorious, the 
ancestor of the plaintiff could never have meant that the grant made by the 
sariad was a mere license ; and tiiat the defendant was entitled to hold the 
tank with its banks without payment of rent as long as the tank served 
tbe purpose for which the grant was made. 

Appeal from Appellate Decree, No. 1270 of 1910, against the decree 
of A. H. Gumming, District Judge of Tipperah, dated Jan. 3, 1910, affirming 
the decree of Krishna Kumar Sen, Mimsif of Coniilla dated Dec. 1, 1908. 
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The possession of a party basing his title on a grant, and not on adverse 
possession as an alternative source of title, cannot be used for any purpose 
other than for explaining tlie grant on which he relies. 

Second appeal by the plaintiff, Raja Birendra 
Kishore Manikya Bahadur. 

This appeal arose out of an action brought by the 
plaintiff for declaration of his zainindary title to a 
tank and its banks and for khas possession, and in 
the alternative he prayed for assessment of rent. The 
plaintiff alleged that t!ie disputed tank was his khas 
property and his tenants used to take the water, and 
their cattle used to graze on the banks ; that during the 
last cadastral survey the defendant set up exclusive 
possession, and the Settlement Officer recorded him as 
a settled raiyat, but left the properties unassessed ; 
and that he cam(' to know of the defendant’s possession 
in 1308 B. S., and lienee the suit was brought. 

Defendant pleaded, inter alia, that the suit was barred 
by limitation ; that the plaintiff was estopped from 
pleading that the tank and its banks were liable to 
assessment of any rent ; and that the properties held 
by him were niskar. It appeared that the ancestor 
of tlie defendant having obtained on 26th January 
1850 a sanad chiti from the then Maharaja Bahadur, 
re-excavated several silted-nj) tanks and their banks ; 
and since then defendant’s ancestor, and on his death 
the defendant, have been in possession thereof without 
any payment of rent. 

The Court of first instance having held that the 
suit was barred by limitation, dismissed the plaintiff’s 
suit. On appeal, the judgment of the first Court was 
affirmed by the learned District Judge. 
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Babu Dtvarka Nath Chuckertmtty, Balm Gobinda 
Chandra Dey Boy and Babu Birendra Chandra Dass, 
for the apiJellant. 

Babu Shashadhar Boy, for the respondent. 

Our. adv. vult. 

Caspersz J. The plaintiff is the Maharaja of Hill 
Tipperah. He also owns what the plaint describes 
- as “ a vast zamindari,” that is, Chakla Roshanabad in 
the British district of Tipi3erah. The snit giving rise 
to this second appeal was brought by the Maharaja 
to have his zamindari title declared in respect of a 
tank and its banks and for khas possession and mesne 
profits. In the alternative, plaintiff claimed to have 
the lands assessed with fair rent. The defence was 
that the tank had been niskar (rent-free) since the 
time of the defendant’s ancestor in virtue of a sanad 
chiti, dated the 14th Magh 1259 (26th January 1850), 
granted by the predecessor of the plaintiff. 

The first Court dismissed the .suit on the ground of 
limitation; and, on appeal, the District Judge has 
arrived at the same conclusion. 

The plaintiff ai^peals. This is one of many 
appeals involving the same question — the right to 
assess the niskar tanks in the chakla. We have 
heai-d the arguments in this appeal and in appeals 
from Appellate Decree Nos. 1963, 2515 and 2523 
of 1910, which may be regarded as test cases, the 
result of which, it is said, will govern both the other 
connected apjieals pending in this Court, as also the 
thousands of suits and appeals that are awaiting 
disposal in the lower Courts in the districts of 
Tipperah and Noakhali. 

It is argued for the plaintiff-appellant that the 
sanad chiti amounted to a mere license to re-excavate 
the silted'Up tank, and it was revocable by the 
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grantor, or, at all events, by Ills saceessor in intere.st : 
that the tenant never set up any hostile title to, or 
adversel}’^ posse.s.sed, the land of the tank, and that 
the suit wa.s instituted within 12 years from the 25th 
May 1896, the date of the final publication of the 
record-oE-rig]its prepared under Chapter X of the 
Bengal Tenancy Act. 

The duty of zamindars to maintain the tanks on 
tlieir zamimiari was plainly pronounced by Their 
Lordships of the Privy Council in The Mcidvcis 
liailway Company v. The Zemindar of Qarvelina- 
yaram (1) ‘‘The tank.s are ancient, E|nd formed j)art 
of what may be termed a national system of irrigation, 
recognised by Hindu and Mahomedan Law, by 
Regulations of the East India Company, and by 
exiierience older than history, as essential to the 
welfare, and, indeed, to the existence of a large 
portion of the population of India. The public duty 
of maintaining existing tanks, and of constructing 
new ones in many places, was originally undertaken 
by the Government of India, and upon the settlement 
of che country lias, in many instances, devolved 
on zemindars, of whom the defendant is one. The 
zemindars have no power to do away with these 
tanks, ill the niajiitenance of which large numbers 
of people are interested, but are charged under 
Indian Law, by reason of their tenure, with the 
duty of preserving and repairing them.” 

The facts of the case from which these remarks 
are quoted are different from those now under con- 
sideration, but the relative rights and obligations 
of the pre.sent parties are similar. The plaintiff, a 
Hindu Raja, should be slow to depart from the 
ancient laws and customs regulating the supply of 
water for the necessary purposes of his tenants. 

(1) (1874) 14 B. L. 11, 209, 217 ; L. R. 1 I. A. 3G4, 385. 
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The Mahai'Mja did not maintain the tanks in the 
cliakla, consequently, ; they silted up, and were re- 
excavated by the tenants concerned under sanad 
chitis, one of which lias been produced by the defend- 
ant-respondent. This sanad provides that the tenant 
having applied for re-excavating the ancient and 
unclaimed tank called Nasir Mahomed, an amin was 
appointed to ascertain the area and boundaries 
thereof; that the area was ascertained (2 kanis, 2 
gundas, 2 karas, 2 krants) of the four banks; that 
this chiti was granted in order that the tenant should 
construct embankments on the former sites of em- 
bankments of the tank lying within the boundaries 
so ascertained and siiecifled, and that the tenant 
should re-excavate the tank by means of matials 
(earth-cutters). Nothing was said in the sanad about 
rent being payable either for the watery portion or 
the area of the four banks of the tank. 

The case is clearly not one within the ancient 
prohibition which, we are told, was in force in tlie 
early days of last century, that a rent-free grant was 
not valid against the heir or purchaser of the grantor. 
The sanad did not confer any rent-free title : ad- 
mittedly, it was valid to allow a tenant to spend 
money and re-excavate an old tank : no contrary view 
is possible. It is likewise clear that a license to do 
a thing, to effect improvements, cannot be revoked 
after the improvements have been carried out, for, 
in such a case, the parties cannot be relegated to 
their former positions. The sanad is merely a piece 
of evidence showing the intentions of the parties 
and the nature of the subject-matter. If it had been 
intended to assess the tank at some future date, 
some ai)t and necessary provision would have been 
made among the terms of the document. If any rent 
had been previously paid for the tank, or any part 
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1912 of it, that fact also would have been mentioned. 
Birb-toea The grantor is, in the circumstances, estopped from 
Manikva the subject-matter of his grant should 

come under a new liability, of which there is no 
** indication whatever in the previous history of tlje 

tank. I take it as beyond controversy that the word 

Gaspersz J. includes the banks which are necessary for the 

enjoyment of the water. 

The rule of estoppel stated in Ramsden v. Dyson 
(1) was applied by the Judicial Committee in Ahmad 
Tar Khan v. The Secretary of State for India (2), 
where the persons undertaking to construct a canal 
were deemed to have “acquired a proprietary interest 
in so much of the G-overnment lands taken for the 
purpose of the canal as was required for its construc- 
tion and maintenance, and also a right to have the 
waters of the Sutlej admitted into the canal so long 
as the canal wtis used for the purpose for which it was 
originally designed.” The case of Ramsden v. Dyson 
was also approved in Plimmer v. The Mayor, Coun-r 
cillors, (J'C., of Wellington (3), where a wharfinger who 
had spent money on land, on which he had entered 
under a license, was deemed to have acquired a 
pei’iietual right to the same. The Privy Council held 
that such a license could not, in view of subsequent 
events, be revoked. 

It is also well settled that if a person having a 
right to avoid a transaction on any legal ground, and 
being aware of, and reasonably capable of enforcing, 
such right, manifests an intention to confirm the 
transaction, he cannot afterwards avoid it : Wright v. 
Vanderplank (4) and Jarratt v. Aldam (5). The 


(1) (1866) E. & I. Ap. 1U9, 170. (3) (1884) L. R. 9 App. Gas. 699. 

(2) (1901) I. L. R. 28 Calc. 693. (4) (1855) 2 K. & J. 1. 

(5) (1870) L. R. 9 Eq. 463. 
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plaiiitifE had every oiiportiinity, both before, and 1012 

particalarly in, the settlement proceedings to have the BiaE^RA 

wisfear tanks assessed with fair rent; he deliberately 

abstained from so doing. He now comes, but not 

within a reasonable time. Akram 

A1.1. 

Again, it is a matter of common knowledge that 

lirivate owners in this country have, in times past, Caspebsz j. 
granted lands for various public purposes ; such lands 
are liable to resumjition when the particular jnirpose 
has been exhausted. There is, in such cases, a 
reversion in the grantor. On the finding that these 
niskar properties are still used as tanks and not for 
the purpose of cultivation, or otherwise in opposition 
to the intentions of the gi’antor, the time has not 
arrived for the plaintiff to re-enter or to insist upon 
the payment of rent. 

The plaintiff’s suit is, therefore, not maintainable. 

But it remains to consider and decide the plea of 
limitation upon which we have heard the arguments 
of the learned vakils engaged. In my opinion, the 
District Judge has fallen into error in dismissing the 
suit on this ground. Article 130 of the First Schedule 
of the Limitation Act, 1908, provides a period of twelve 
years within which a suit must be brought for the 
resumjition or assessment of rent-free land, and the 
period begins to run when the right to resume or assess 
the land first accrues, In the views already expressed, 
the plaintiffs right has not yet accrued, He will have 
his remedy when, if ever, the tank again becomes 
silted up and is no longer used for the purposes 
contemplated in the year 1850. Apart from this, when 
the settlement proceedings were being conducted on 
the 21st November 1894, the tenant never asserted any 
right to hold rent-free, for ever, either the tank or its 
banks. He merely set up his sanacl chiti and the 
Revenue officer caused a formal entry to be made that. 
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a.-3 a fact, the tank with its banks was held rent-free 
“ as not paying rent.” There was, in iny opinion, no 
clear and unequivocal assertion of adverse possession 
by the tenant iinthis case. And as the obligation to 
pay rent is a recurring obligation the landlord cannot 
be barred by Article 130. 

In Be)ii Pershad Koery v. Dudh Nath Eoy (1) it 
was observed by Lord Dave}’- that a mere notice by 
a person holding for his life, that he claimed to be 
holding on a perpetual or hereditary tenure, would 
not make his possession adverse within the meaning 
of the Limitation Act, so as to bar a suit for possession 
on tlie expiration of his life-tenancy. No such claim 
was ever advanced by the nfs/mr holders in the 
present litigation. Their contention merely extended 
to tlie enjoyment of the tanks, rent-free, for so long 
as they were required for the legitimate purposes 
which the parties had in view when the tanks were 
re-excavated. Ir is also impossible to conceive of a 
claim to hold adversely beijig made in respect of a 
right to receive rent. That right is not a limited 
interest ; it is, in fact, the entire interest of the land- 
lord. Therefore, the rule adopted in Ishan Chandra 
Muter V. Baja Bam Banjan Cha1mrhutty{^) with 
regard to the dispossession of a landlord, in a limited 
sense, is not applicable to the present facts : the plain- 
tiff’s tenants have not encroached on any lands not 
covered by the ?iiskar tanks. 

The case of Bir Chiinde)' Manikya v. Bat Mohun 
Goswami (3), to which our attention has been called, 
originated in the same part of the district (Chakla 
Roshanabad), but the facts were widely different 
from those of the pre.sent litigation. It is, however, 
some authority for the plaintiff’s contention that 

(1) (1899) I. L. K. 27 Calc. 15G, 106. (-2) (1905) 2 C. L. J. 125. 

(3) (1889) 1. L.E. 16 Ca'c 449. 
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Article 130 really covers cases of resmiipfcion under the 
old Eegulations, and does not ai^ply to suits such as 
these under appeal. It is manifest that the tanks with 
which we are now concerned were never dissociated 
from being a part of the revenue-paying properties 
of the zamindar: and no question of limitation can 
arise in such a case as this. 

The result of this appeal coincides with the deci- 
sion of Chitty and N. R. Chatterjea, JJ., in an 
unreported case — S. A. No. 2551 of 1908, dated the 3rd 
February 1911. The decision on the question of a 
helmjcln entry in the record-of-rights in S. A. No. 1327 
of 1909 (dated the 6th December 1910) is also consist- 
ent with that now ariivetl at. As I decided that case, 
I may observe that the facts are distinguishable, but 
that the word belagdn (not assessed with rent) which 
lias a special, significance in Bihar has its counter- 
part here in the expression kar dharjya nat, and 
means that rent was not imposed in the settlement 
proceedings. 

The decree of the lower Appellate Court is 
aflTirmed, but not for the reasons given in the judgment 
of the District Judge. The appeal is dismissed with 
costs. 

D. Chatterjee J. The facts shortly are that in 
the year 1850 the ancestor of the defendant applied 
to the then Maharaja of Tipperah for being allowed 
to re-excavate an unclaimed silted-up tank in the 
Maharaja’s zamindari, Chakla Roshanabad, This per- 
mission was given by a cMtti bearing the Maharaja’s 
seal, and the grantee w^as required to re-excavate 
the tank by employing earth-cutters, and the only 
re.striction imposed was that the limits of the 
ancient tank wei'C not to be exceeded: there was 
no provision for the payment of anv rent presently 
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or ill future, and nothing was said as to the dura- 
tion of the grant. The ancestor of the defendant 
re-excavated the tank at a considerable expense, and 
it has been in the exclusive possession of the family 
of the defendant from father to son and still supplies 
good drinking water. 

There was a survey and settlement of the Chakla in 
1894, and the tank with its banks was numbered as 
253 and 252 and included within the 7iij jama of 
the defendant. The defendant objected that he held 
both these numbers under a 7iiikar title granted by 
the chitti of 1850 which he produced. The Maha- 
raja’s agent asserted that the banks of the tank 
were included in the jama of the defendant, but 
did not say anything as to the tank. The Settle- 
ment Officer recorded both numbers as separate from 
the jama and ‘not paying rent.’ The order of the 
Settlement Officer is dated the 21st November 1894, 
The exclusive possession of the defendant continued 
as before, and no action was taken by the Maha- 
raja until the 25th of February 1908 when he filed 
tlie suit giving rise to the present appeal on the 
allegation that the tank and its banks were his khas 
property and the defendant had no right to retain 
possession of the same without his consent. He 
prayed for recovery of possession and in the alter- 
native for assessment of fair rent. 

The defendant pleaded 7iiska7' title under his 
sanad, estoppel and limitation. 

The first Court dismissed the suit as barred by 
limitation, and the learned District Judge not only 
upheld the decision on the question of limitation, 
but held that the sa^iad intended to grant a rent- 
free title. 

The Maharaja has appealed mainly on two grounds : 
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title and is at best a license which can be revoked 
at any time, and, secondly, that the suit is not barred 
by limitation, 

I will deal with the sanad first: in construing 
this document it must be borne in mind that it 
was granted by a Hindu Raja for the re-excavation 
of an old tank. According to the Hindu sastras 
the grant of land for digging tanks, the digging 
of new tanks and wells and the re-excavation of old 
ones is supremely meritorious. 

* Ni 

“ He who makes a tank, becomes devoid of thirst 
for all time and enjoys the abode of Varuna.” Visnu, 
61,2. 

^ srrfa wi wu i 

“Whoever causes the digging of a tank or a well 
in a place destitute of water, goes to heaven for 
a hundred years for each drop of water.” Nandi 
Puran, quoted by Raghunandan. 

cTfiJr^ ^ 

“ In respect of wells, gardens, tanks and temples the 
repairer gets the same merit as the original maker.” 
Visnu, 61, 19. 

The great risJii Nai’ada when on a visit to the great 
king Jiidhistir, asked him : — 

* * n 

cTfunf^ 
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“ Are the cultivators contented ? Have you 
constructed large tanks full of water in jiroper places 
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itt your kingdom ? Is agriculture independent of the 
rains ?” Mohabharat, Savaparba, OlmiJter V, 76, 77. 

Sukracharya when speaking of the duties of kings 
says— 

liffiirT 

“ When any one digs a tank or a canal or does 
some other similar work texiding to the improvement 
(of his country), or reclaims new land, the king shall 
not realize any rent for these until doirhle the cost 
of the work has been realized from the usufruct.” 
Sukramti, IV, 2, 121, 122. 

This is when such works are done without 
permission — 

sjgmiT I 

^ ^^Tcf 5fT^‘ g)5|i»TTF5ne( I || 


“ Whoever makes a gift of land for the purpose 
of making a reservoir of water attains the abode of 
Varuna ” Visnti Dhdr'^nottar, quoted in Eaghunan- 
dan’s J alasayotsargatatwa. 

As a Hindu Eaja j)resumably possessing all the 
instincts and traditions of a Hindu Eaja, it is 
impossible to conceive that the ancestor of the 
plaintiff intended anything other than the grant of 
the land for the purpose of the re-excavation of the 
ancient tank. He could never have meant to grant a 
mere license as understood by English lawyers, and a 
consistent course of conduct makes it quite clear that 
that was so. It is admitted that it was an ancient 
tank previously possessed by some one or other of the 
tenants, for the sanacl calls it a be-warls tank, i.e., one 
in respect of which there were no claimants as heirs : 
there is no suggestion that it was ever assessed to 
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rent ; there are no zamindari papers showing that it 
was ever considered as a part of the rent-paying lands 
of the inahal : it has come down from father to son 
for at least sixty years without any claim having ever 
been made for rent or resumi)tion : even in 1894 
daring the Settlement operations the Raja’s Agent 
did not even assert that the tank was assessable, and 
in respect of the banks of the tank merely said that 
they were parts of the sej)arate holding of the defend- 
ant : even after that for over 12 years, i.e., until Feb- 
ruary 1908, we see no attempt to assess or resume 
the land. It may be noted that there are hundreds 
of such tanks in Chakla Roshanabad, possessed by 
the tenants of the Maharaja in the same manner, some 
with sanads and some without, and in respect of 
noaie of them any claim for assessment or resumption 
has ever been made, and I have no doubt that neither 
the Maharaja iior the tenants ever understood 
that these would be ever resumed or assessed to 
I'ent, and I am of opinion that the defendant is 
entitled to hold the tank with its banks without 
payment of rent, so long as the tank serves the 
purpose for which the grant was made. 

The matter may also be considered in another 
light : when the former Maharaja granted permission 
to the ancestors of the defendant to spend an indefi- 
nite amount of money for the reconstruction of the 
tank, he encoui’aged and created an exi)ectation in 
the grantee that he would be allowed to enjoy the 
improved property without any let or hindrance, 
and his heir the present Maharaja is equitably bound 
to give effect to such expectation. If that were not so, 
the Maharaja might evict him at any time after the 
money had been spent, or demand an impossible rate 
of rent. This principle was followed by their Lord- 
ships of the Privy Council in the case of Ahmad 
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Yar Khan v. The Secretary of State for India (1) 
and is eminently applicable to the facts of this case. 

In this view of the rights created under the sanad, 
as interpreted by the surrounding facts, the question 
of limitation does not arise. For so long as the tank 
continues to be a tank, no assertion of adverse title by 
the defendant can give the Maharaja a cause of 
action for resumption or assessment of rent : see 
Maharani Beni Pershad Kueri v. Dudhnath Boy (2)- 
Besides, as the defendant relied upon his sanad as the 
root of his title and claimed nis /car title under the 
sanad and not by adverse possession as an alternative 
source of title, his possession cannot be used for any 
purpose other than that of explaining the grant on 
which he relies : see Labrador Company v. The 
Queenifi). 

In this view of the case, I agree in dismissing the 
aiipeal with costs. 

Appeal dismissed, 

S. C. G. 
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APPELLATE CIVIL. 

Before Mr. Jmtice Caa^yerss and Mr. Justice D, Chatter jce. 

BIRENDRA KISHORE MANIKYA 

V, 

Jan. 4. 

ROSHAN ALI.^ 

LimUaiion — Adverse possession — Rent-free tank--Settinfj up hostile title to 
the knomledge of the landlord — Lahhiraj title — Limitation. 

In a suit for recovery of possession of a tank witli its banks ,by 
esta'hbshinent of plaiiitilFs zernindari title thereto, and in the alter- 
- native for assessment of rent, tlie defendant pleaded tliat tlie tank was 
rent-free and that tlie suit was barred by liiuitation. It appeared tliat 
tliG defendant more than twelvm years ago, in the settlement proceeding’s, 
claimed tlie tank as rent-free without any reference to any sawad, and the 
plaintilFs agent denied the claim : 

i/fiZc/, that, inasmuch as a complete hostile right was claimed by the 
defendant to tlie knowledge of the plaintiff, and as no suit was brougiit 
until more tlian twelve years after, the suit as framed was barred by 
limitation. 

Second appeal by tlie plaintiff, Mabaraja. Birendra 
Kisliore Manikya Babadnr 

Thifj appeal at'o.se out of an action brought by the 
plaintiff to recover khas iioasession of a certain tank 
with its banks on establishment of his zernindari 
title thereto, and in the alternative for assessment of 
rent. The plaintiff alleged that in his extensive 
zemindary there are a large number of tanks and waste 
lands which were all in his khas possession; that at 
the time of the cadastral survey the defendant having 
wrongly stated tlie tanks and lands in suit as being 

. Appeal from Appellate Decree, No. 2523 of 1910, against the decree 
of Ashutosli Banerjee, Subordinate Judge of Tipperali, dated April 28, 1910, 
reverslug the decree of Sarat Chandra Bose, Munsif of Coiuilla, dated 
June 14, 1909. ’ 
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in their possession nisk%r (rent-free), they were, on the 
26th February 1896, recorded in their names with the 
remark that they had raiyati right therein, but they 
were not assessed with rent. Hence the liresent suit. 

Tlie defendant pleaded, inter ali (, that the tank and 
its banks were held by them nislcar (I’ent-free), and 
that the suit was barred by limitation. No document 
in support of their niskar right was filed by the 
defendant. 

The Court of first instance over-ruled the objections 
of the defendant, and decreed the suit. On appeal, 
the learned Subordinate Judge reversed the decision 
of the first Court, holding that the suit vf^as barred 
by limitation, inasmuch as it was not brought 
within twelve years from the date when the defendant 
asserted his lakhiraj title to the disputed tank 
and its banks, to the knowledge of the plaintifiE’s 
agent, before the Settlement Oflicer in the settlement 
proceedings. Against this decision the plaintiff 
aj)i)ealed to the High Court. 

Bobu Gobincla Chandra Dey Boy, for the appel- 
lant. 

No one appeared for the respondents. 

Our. adv. vult. 


Caspersz J. This is one of the numerous apj)eals 
involving the same question, the right claimed by the 
plaintiff, the Maharaja of Hill Tij)pera, to assess the 
niskar (rent-free) tanks situated in his chakla Rosha- 
nabad. We have heard the arguments in this appeal 
and in appeal from Appellate decree Nos. 1270, 1963 
and 2515 of 1910, which may be regarded as test 
cases. The plaintiff’s suits have been dismissed in 
appeal from Appellate decree Nos. 1270 and 
1910, in which judgment has just been delivered, and 
this appeal also must fail. The Subordinate Judge 
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has held the suit to be barred, because it was brought 1912 i 

more than twelve years after the defendant’s assertion bimndba ! 

of adverse title before the Settlement Officer on the 26th Kishoee j 

February 1896. In the opinions already expressed 

the plaintiff’s suit is not maintainable, because his Boshan i 

right to assess rent on the niskar tanks has not —A 

accrued. In the present case (wdiich corresponds wdth ^aspersz j. 

suit No. 399 of 1908 of the Are t Court) no sanad chiti j 

was produced or set up by the defendant ; their claim 

was to hold the tank rent-free in virtue of their 

ancestral title. In so far as that claim is concerned, it 

has been found to be hostile, and it must be deemed 

hostile so long as the tank is used as such. The appeal -■ 

is dismissed, but without costs, as the respondent does 

not appear. 

D. CHATTEK.JEE J. Ill this case the defendant 
pleaded old ancestral rent-free title and also title by 
adverse possession. The defendant No. 1, however, 
stated in his deposition that his ancestor had got this 
lakhirai on payment ot gtm, which is translated as ' 

the capitalized value of probable rent ; the Courts below 
have held that the payment of gu7i had not been made 
out, but that the plea of payment implies that the land 
was at one time mdl. That it was once the mdl of 
the plaintiff is not denied ; and if the iiayment of gun 
is not proved, the land is still indZ, unless any title 
by adverse j)ossession or otherwise has arisen in 
favour of the defendant. The finding is that the 
defendant and his predecessors have been in posses- 
sion without paying any rent for over t-welve years : 
that by itself is not sufficient for basing a valid title 
in bar of the plaintiff’s suit, as there is no finding as 
to who dug the tank and when and under whose order. 

There is, however, the settlement khatyan showing 
that about' the 26th February 1896 the defendant 
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1912 No. 1 claimed the land as rent-free, and the plaintiffs 
Bieendea agent denied the claim. There was thus a clear claim 
MaTikm niskar title unqualified by reference to any docu- 
ment, and a clear denial of the same by the plaintiff’s 
agent. A complete hostile right was claimed to the 
- — knowledge of the plaintiff, and no suit was brought 
Chatteejee until more than twelve years after. I think that this 
suit, as framed, is clearly barred by limitation and has 
been rightly dismissed. I agree, therefore, in dismis- 
sing the ajipeal without costs. 

s. 0. G. Appeal dismissed. 


iu 1 


CRIMINAL REVISION. 


Before Mr. Justice Holmwood and Mr. Justice Sharfu Idin. 

SATISH CHANDRA SARKAR 


Jan. 15. 


EMPEROR.* 

Security for good behaviour — lieturn of absconding susjoect home on with- 
dratval of warrant., and residence in his father s home without taking 
steps to conceal himself to commit an offence — Relevancy of evidence of 
previous connection with a criminal conspiracy or conceahnent outside 
the trying Magistrate's jurisdiction — Ostensible means of subsistence — 
Support by father possessing substance-^ Jursdiction of Magistrate 
to regiiire a person to give an account of his presence while in another 
jurisdiction — Criminal Procedure Code {Act V of 1898)^ s. 109^ els. 
(a), (6). 

Clause {a) of section 109 of the Criminal Procedure Code sliould be read 
in its entirety. The concealment referred to therein innst be with a view to 
committing some offence. 

Where a person, against whom a warrant had been issued, absconded 
from home for two years, but returned thereto after its withdrawal, and 
was found living in his father’s lioiise, without liaving taken any particular 

Criminal Revision, No. 1378 of 1911, against the order passed by G. P. 
i^Ong'Offg. District Magistrate of Rajshahi, dated Sept. 26, 1911. 
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steps to conceal himself for the purpose of committing any ofteiic^ there- 
after, the fact of previous connection with a criminal conspiracy or of 
present correspondence with criminals outside the Magistrate’s jurisdiction, 
is not relevant under section 109, though it might form the basis of a 
substantive proceeding under section 110. 

A person cannot he called on to furnish security under section 109 in 
respect of an alleged temporary concealment in his father’s house unconnected 
with any intent to commit an offence, nor with any previous concealment 
outside the Magistrate’s jurisdiction. 

As long as a young man, out of employment, is staying in the house of 
his father, who is a man of substance and able, if necessary, to support him, 
he cannot be held to be without ostensible means of subsistence. 

Where the account a person gives of his presence within tlie limits of 
a Magistrate’s jurisdiction is satisfactory, e.g.^ that he has returned to, and 
is living in, his father’s imuse in strict seclusion on the withdrawal of a 
warrant against liim, he cannot be called upon by such Magistrate to give 
an account of his presence in any other jurisdiction. 


1912 

Satish 

Chandra 

Sarkar 

v. 

Emperor. 


The facts of the case are as follows. Some two 
years before the iiistitatiou of the present i)roceedings, 
the petitioner, Satish Chandra Sarkar, was snspected 
in connection with a dacoity at Haludbari, and his 
brother’s house searched. The petitioner was a leading 
member of a Samiti at Nattore, and was associated 
with one Bejoy Chuckerbutty, who wuis sub.sequently 
convicted under the Arms Act. Satish was also 
snspected of selling the Jugantar. A warrant was 
issued against him in connection with the Howrah 
Gang case, and he absconded. The warrant was 
withdrawn on the 15th .Tune 1911, and he appeared in 
Nattore on the 9th or 10th August, and was found 
living in the house of his father, who was a man of 
substance. On the 12th August, a proceeding under 
section 109 of the Criminal Procedure Code was drawn 
up against him by the District Magistrate of Raj.shahi, 
in the terms set forth in the judgment of the High 
Court, and he was arrested, but i‘el eased on bail. 

The case for the prosecution was that the ijqtitioner 
was concealing himself at Nattore and its vicinity in 
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order to avoid observation, that lie was connected with 
an anarchist agitation and consiiiracy to commit dacoity 
and other crimes, and that he had no ostensible means 
of subsistence, nor could he give a satisfactory account 
of himself. The petitioner hied a written statement 
denying the prosecution story, and alleging that he 
was living oi)enly with his father, a Government 
pensioner, and twm brothers, as members of a joint 
Hindu family, having considerable landed property 
and other sources of income. The Magistrate, after 
taking evidence on both sides, was of opinion that the 
l)etitioner was, since his return to Nattore, living in 
his father’s house, and had taken no particular steps to 
conceal his iiresence thei’e, but that he had, two years 
previously, been su.spected of complicity in anarchist 
agitation and had absconded. He also found that, 
beyond his statement that he was in Calcutta, the 
petitioner had not disclosed his place of residence 
during such period, and, further, that he did nothing 
during the time and was unable to show that, as a 
member of Hindu joint family, he had been supported 
from the joint funds, and that neither his father nor 
his brothers had been examined to prove this fact. 
The Magistrate accordingly, by his order elated the 
26th September 1911, directed the petitioner to execute 
a bond for good behaviour for one year in the sum 
of Es. 500, with two sureties in the like sum, and in 
default to undergo rigorous imprisonment for the 
same period. The petitioner, thereupon, moved the 
High Court and obtained the present Rule. 


Babu Manmatha Nath Mukkerji, for the peti- 
tioner. 

Air. K. N. Ghaudhuri and Babu SrisJi Chunder 
(7/ia’«d/mr^, for the Crown. 

Cur. adv. vult. 
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Holmwood and Shabfuddin JJ. This Rule was i9i2 
issued calling upon the District Magistrate of Raj- satish 
shahi to show cause why the order directing the Chandra 
petitioner to execute a bond for Rs. 500, with tw'o y. 
sureties of Rs. 500 each, for his good behaviour for Emperor. 
one year, under section 109 of the Criminal Procedure 
Code, and on failure to give security to undergo 
rigorous imprisonment for one year, should not be set 
aside on the ground that it does not appear that the 
petitioner is without ostensible means of subsistence, 
and that the account he has given of himself is satis- 
factory. Having given the case our most attentive 
consideration, we are of opinion that the Rule must be 
made absolute. The proceeding upon which the order 
complained of was based was dated the 12th August 
1911, and .set out that, whereas it was reported that 
Satish Chandra Sarkar was in Nattore or its vicinity, 
and was concealing himself in order to avoid observa- 
tion, and there was reason to believe that he was 
connected with anarchist agitation and conspiracies for 
the j)urpose of committing dacoity and other crimes, 
and whereas he had no ostensible means of livelihood, 
and could not give a satisfactory account of himself, he 
was called upon to execute securities as set out above. 

The proceedings were taken under section 109 of the 
Criminal Procedure Code, and not under section liO, 
and the gi'ound covered was, on the face of it, in 
respect of both clauses (a) and (b) of the section. The 
officiating District Magistrate, however, dealt with it 
under three heads, the first being that the accused 
was concealing himself in order to avoid observation . 

This, of course, is no offence at all, and the Magistrate 
held, as he was bound to hold, that the prosecution 
had not made out its case on this head. But he 
omitted to notice that what he calls the second 
allegation against the accused is really a substantive 
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and necessary part of tlie first, if there is to be any 
order under clause (a) of section 109. 

The whoie clause must be read together, and the 
object of the concealment must be with a view to 
committing some offence. 

Now, the second allegation is that the accused is 
connected with anarchist agitation and con. spiracles for 
the purpose of committing dacoity and otlier crimes. 
This standing by itself could constitute no ground 
for a proceeding under section 109, but would properly 
form the basis of a proceeding under section 110, to 
which the accused has had no opportunity of answer- 
ing. It being found that he only returned to his 
fathers house on the 9th of August, and merel}^ 
secluded liimself in the day-time, going out at night 
for exercise, and that the prosecution had not made 
out that he was taking any i:)articnlar steps to conceal 
himself for the purpose of committing any offence, 
the fact that he had previously been connected with 
any criminal conspiracy or might still be in corre- 
spondence with any criminals outside the jurisdiction, 
would not be relevant in a case irnder section 109. 
It would have to form the basis of a substantive 
proceeding under section 110. The connection between 
the alleged concealment and the accused’s history 
having admittedly failed, the proceeding under section 
109 (a) nece=«sarily fails also. The District Magistrate 
may, of course, take any proceedings he is advised 
under section 110, if he is of opinion that the accused 
is still a desperate and dangerous character, birt he 
cannot be called upon to furnish any security in 
respect of an alleged temporary concealment in his 
lathers house unconnected with any intention to 
commit an offence, nor with any previous concealment 
wliich admittedly mu t have been outside the 
jurisdiction. 
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We come, therefore, to the cojisideration of the 
charge uiicler clause (h), which is that he has no osten- 
sible means of livelihood, and that he cannot give 
a satisfactory account of himself. The learned Magis- 
trate finds against him on both these points, although 
he finds that the accused is a member of a joint 
family, that he came straight to his father’s house 
on his arrival in Nattore, and that his father and 
brother accompanied him to Court. He appears to 
exj)ect that the father and brother should go into the 
witness-box and take oath that he is being supported 
out of joint family funds. Obviously, as long as 
a young man out of employment is staying in 
his father’s house, and that father is a man of sub- 
stance, able, if necessary, to support him, he cannot be 
said to be without ostensible means of subsistence. 
The use of the word “ livelihood ” .seems to have led 
the learned Magistrate into error. 

We have no hesitation in finding that the accused’s 
father is a very ostensible means of subsistence as 
long as lie keeps his son in his house, and that no 
further evidence is required. 

As regards the account he is asked to give of him- 
self, it would appear that the Magistrate has exceed- 
ed his jurisdiction under section 109. The account 
he gives of his presence in the limits of the Magis- 
trate’s jurisdiction is quite sati.sfactory. He had fled 
from fear of a warrant directed against him in a 
specific case. That warrant having, been withdrawn 
three months ago, he has ventured to return to his 
home, though he keeps himself, as is natural and we 
think proper, in strict seclusion from curious enquiries. 

He cannot be called upon to give any account of 
his jiresence in any other jurisdiction, except by the 
Magistrate who is empowered to take proceedings 
in that jurisdiction. 
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The whole object of this part of the clause is to 
enable Magistrates to take action against suspicious 
strangers lurking within their jurisdiction. The 
greatest criminal in the world is not liable to be 
questioned as to his presence in his own home, unless 
there is some specific outstanding charge against him. 

We, therefore, hold that the proceeding under 
clause (f>) of the section also fails, and the laroceedings 
in this case must be set aside and the accused dis- 
charged from his bail, subject to any action the Dis- 
trict Magistrate may see fit to take under section 110, 
but no such j)roceeding, we may point out, should be 
taken unless there is evidence that the petitioner is 
still connected with conspiracies to commit crime or 
is a desperate and dangerous character at the present 
time. 

The Rule is made absolute, and the proceedings 
under section 109 are set aside. 


i ! 






E. H. M. 


Bide aJnolute. 


118^1 
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APPELLATE CRIMINAL. 
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Before Mr. Jmiice Barington and Mr. Justice Brett. 


EATI JHA 


V, 


1911 
Nov 22 . 


EMPEEOR.^ 

Using as genuine a forged document — Banding over of a forged rent-receipt 
by accused^ in the course of a criminal trial., to his muhhtear — E cam i na- 
tion by the mulch ear of a witness the*'eon — Receipt filed by the Magistrate 
with the record though not prosed — Grant of sanction to landlord's 
agent not a party to the crimhial case — Sanction by successor of 
Magistrate before udiom the forged document was used — Penal Code 
(Act XLV of 1S60), s. 471'— Criminal Procedure Code (Act V of 
189S),s.l95. 

Where the accused, during the course of a crirninal trial against him of 
rioting and tiieft of crops, handed over to his inukhtear a forged rent-receipt, 
bearing a counterfeit seal of the landlord, to prove his possession, and 
the latter put the same to a witness and questioned to him as to its 
genuineness, but, on the witness alleging that it was a forgery, tlie trying 
Magistrate took it, initialled it and placed it on the record : 

Beld^ that there was a user of the document within s. 471 of the 
Penal Code. 

Amhika Prasad Singh v. (1) distinguished. 

A sanction granted to tlie agent of the landlord whose seal was forged is 
valid, though neither was a party to the criminal case in which tlie forged 
document was used. 

A sanction granted by the successor of a Magistrate before whom 
the forged document was used is good in law. 

The appellant, Rati Jha, originally held a jote of 
22 bighas in village Rampore Shambota, under a 
zainindar named Mabmaya Persbad Singb, a portion 



* Criminal Appeal No. 579 of 1911, against tlie order passed by 
W. 11. Vincent, Sessions Judge of MozafEarpora, dated May 10, 1911. 

(1) (1908) I. L. B. 35 Calc. 820. 
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o£ whick was mortgaged to one Raj Kisliwar Narain. 

Subsequently the jote was sold in execution of a rent 
decree against the appellant and purchased by 
Kishendari Pershad. Raj Kishwar then bought the land 
mortgaged to him from Kishendari and grew paddy on 
it. In December 1909 Rati Jha and otheis wcie 
alleged to have gone in a body and cut the crops. RaL 
was thereupon put on trial under sections 147 and 3/J 
of Penal Code before Mr. Davidson, Deputy Magistrate 
of Mozaffiarpore. In support of his defence that he was 
still in possession, the purchase by Kishendari being 
according to his case, benami for himself, he produced 
a rent-receipt purporting to be signed by the land- 
lord and gave it to his mukhtear, who then put it 
to a witness and asked him whether it was not 
a receipt granted by the zamindar in favour of the 
appellant. The witness denied its genuineness, where- 
upon the trying Magistrate took the document, initial- 
led it and tiled it on the record. The rent-receipt bore 
a counterfeit seal of the zamindar. Sanction to prose- 
cute the appellant under section 471 of the Penal Code 
was applied for by the latter’s agent to, and granted by, 
Mr. Davidson’s successor. The appellant was ultimate- 
ly committed under the above section and tried by the 
Sessions Judge of Mozaffarpore sitting with Assessors. 
He was found guilty and sentenced to five years’ 
rigorous imprisonment, and now appealed to the High 
Court against the conviction and sentence. 

Bahu Gour Ohimder Pal, tov the appellant. The 
grant of sanction to the landiord’s agent, who was not 
a party to the criminal case, is bad in law: In the 
matter o*‘ Chandra Kant Ghose{l). Sanction ought 
to have been accorded by Mr. Davidson who heard the 
evidence in the original case. The evidence in the 
(1) (1888) 3 0. W. N. 3. 
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present case does not establish that the docnment 
was forged. Next, the facts do not constitute user 
within section 471 of the Penal Code. The rent-receipt 
'was not given in evidence: see Ambika Prasad 
Sifigh V. Emperor{V). Finally, the sentence is too 
severe. 

Mr. Bultan Ahmed, for the Crown. Sanction was 
granted to the person whose seal was counterfeited 
and was, therefore, legal : Queen-Empress v. Subbaraya 
Pillai {2) -, In re Pam Prasad Malta (S). Sanction 
granted by the successor of the Judge or Magistrate 
before whom the offence was committed is perfectly 
legal : Bahadur v. Eradatullah MallickiA). There is 
ample evidence of forgery. The rent-receipt was used 
within section 471 of the Penal Code : see In ve 
Ramappa Rebbaraip). The case of Ambika Prasad 
Singh v. Emperor (1) is distinguishable. 

Our. adv. vuU. 

Harington and Brett JJ. The appellant in this 
case was convicted of an offence under section 471 of 
the Indian Penal Code and sentenced to five years’ 
rigorous imprisonment. The document on which the 
charge of using a forged document was founded was 
a receipt for rent, and the occasion on wdiich the 
appellant used it was at a trial in which he was one 
of the accused on a charge of rioting. The land in 
resjiect of which the riot took place was a piece of 
laud of which he wished to take possession, and, in the 
course of the hearing of the criminal case agtiinst him, 
the receipt for rent in question was produced by him 
and handed to his unrkhtear, who then handed it to a 
witness who was asked whether it was a receipt for 

(1) (1908) I. L. R. .35 Calc. 8-20. (3) (1909) 1. L. R. 37 Calc. 13. 

(2) (1895)1. L. R. 18 Mad. 487. (4) (1910) 1. L. R. 37 Calc. 642. 

(5) (1890) 1 Weir 550. 
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rent gi-anted by the landlord in favour of the present 
appellant, who was then one of the accused at the 
trial. The witness said it was not genuine; but 
notw’ithstanding that statement the document was 
initialled by the Magistrate who was trying the case, 
and was filed as one of the documents produced on 
behalf of the accused. On these facts the appellant 
was convicted, as has been stated, under section 471 
of the Indian Penal Code. 

The learned vakil, who appeared on behalf of the 
appellant in this Court, took four points on behalf of 
his client: (i) that the trial was bad because the 
sanction on which it was held was invalid; (ii) that 
there was nothing to show that the receipt was a 
forgery; (iii) that the receipt wns not used within 
the meaning of the Code ; and (iv) that the sentence 
was too severe. 

With regard to the first point, the sanction was 
granted to the agent of the landlord whose seal was 
alleged to have been counterfeited on the rent-receipt. 
The learned vakil argued that the sanction ought to 
have been granted -to a person who was one of the 
parties to the case in which the receipt was produced, 
namely, the rioting case. That contention finds no 
support from any of the provisions of the Code of 
Criminal Procedxire, and we do not agree with it. It 
appears to us that the landlord, whose seal had been 
counterfeited, was perfectly entitled to authorize his 
agent to obtain sanction to prosecute, and to prosecute 
in respect of the wrong which was done to him by 
couxiterfeiting his seal. 

Then it is said that the sanction was invalid on 
another ground, because it was not granted by 
Mr. Davidson who heard the rioting case, but by his 
successor. But it has been decided by the Courts 
that a sanction is valid if granted by the successor in 
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office of the Judge or Magistrate before whom the 
offence was committed. The first point taken, there- batTjha 

fore, fails. Ej ieror 

The second point taken is that there is nothing to 

show that the receipt was forged. The evidence as to 
that fact is that of the zamindar himself who comes 


into the box aiid pledges his oath that the seal which 
appears on the rent-receipt is not tlie seal used in his 
office. A specimen of his own seal has been produced 
and a comparison shows that the seal on the rent- 
receipt produced by the appellant, though it resembles 
that used by the landlord, differs from it in some small 
but material points. Further, the landlord says that 
the genuine receipts granted in his zamindari were on 
j)rinted forms and this one was a receipt on jdain 
l)ai)er. It is argued by the learned vakil that there 
was another seal which was innse before 1905, and 
that that seal was affixed on the rent-receipt in question 
by a deceased karpardaz of the landlord for the 
purpose of cheating the appellant. Not only is there 
no evidence that any such seal ever existed, but it is in 
evidence that there was no seal at all in the zamindari 
at that time, because the landlord deposes that there 
was no seal before 1905 when the present seal was 
procured ; and, further, the contention of the learned 
vakil is open to this observation that, if any other 
seal was ever used previous to 1905, it was quite 
easy for the appellant who was before 1905 a tenant 
of the land to j)roduce receij)ts bearing the seal which 
he alleged was in existence then. But iro such I’eceipt 
was produced and the evidence shows that no sxrch 
seal ever existed. The karpardaz who is alleged to 
have granted the receipt is dead, and so could not be 
called to deny the aspersion made on his character. 

The third contention is that the receipt was not 
used. What happened was that the receipt was 
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1911 produced by the miiklitear of the accused and handed 
RaTTIha to a witness and, though that witness did not prove it, 
«• it nevertheless went on to the file after being initialled 
Bjirwioii. py trying Magistrate. It api)ears to us that this 
constituted a user. The learned vakil cited the case of 
Amhika Prasad Singh sr. Emperor (1) as an authority 
for the proposition that the filing of a document is 
not a user within the meaning of the Act. But the 
case he cited, when the judgment comes to be looked 
at, does not supiiort that xiroiiosition. That case was 
one in which the receipts which were alleged to be 
forged were entered in a list, and it ax:)j)ears from the 
report that what was filed was this list of the docu- 
ments, with a statement made on behalf of a third 
party. The filing of a list of documents is not the 
same thing as the filing of the documents themselves. 
There was no filing of the forged document in that 
case which would bring the accused within the Act. 
In the present case the document was tendered to the 
witness, and then it was initialled by the trying 
Magistrate and placed on the file by him, after liaving 
been handed to the mukhtear by the appellant himself 
for the imrpose of being used in the case. In our 
view, that is a sufficient user, and the conviction under 
section 471 of the ndian Penal Code is right and 
cannot be disturbed. 

As to the fourth question, we think that the 
sentence may properly be reduced. The offence is 
no doubt a serious one, because it is an offence which 
must have been committed after preparation and not 
under . jiressure or sudden imx)ulse. But, on the other 
liand, it is to be observed that the document was pro- 
duced in the course of a criminal trial in which the 
appellant was one of the accused, and the primary 
intention which he had was to get out of the difficulty 
(1) (1908) I. L. R. 35 Calc. 820. 







VOL. XXXIX.] CALCUTTA SERIES 


wliLcli lie had got into in consequence of the riot, and 
the circumstance that the document was not supported 
by the production of iierjured eAddence of its genuine- 
ness may he taken into account in mitigation of 
punishment. On these grounds, we think the sen- 
tence may, with propriety, be reduced, and we reduce 
it from five years’ rigorous imprisonment to three 
years’ rigorous imprisonment. Subject to this modifi- 
cation ill the sentence, the appeal will be dismissed. 

E. H. M. Appeal dismissed. 


CRIMiNAL REVISION 


Before Mr. Justice llolmwood and Mr. Justice Sharfuddin 


BAISNAB CHARAN M.4.IIII 


OATINATH MUNSHI 


Jalkar — Uisimie concerning jalkar — Jurisdidiou of Magistrate to rmtlinie 
proceedings under s. 145 of the Code after an order Imdlng doiui one of 
the parties to keep the peace — Order attacliing the subject of dispute 
on heing mialde to determine the question of possession — Criminal 
Ff'ocedure Code {Act V of 1 SOS f ss. 107^ 145., 146. 


The Magistrate has jurisdiction to take proceedings under s. 145 of 
the Criminal Procedure Code, after an order under b. 107 of the Code 
binding down- one of the parties to keep tlic peace, when the circninstances 
so recjuire. 

Where there was a reasonable apprehension that several persons, who 
were interested in the subject of dispute and had absconded at the time 
of the s. 107 proceeding, might cause a breach of tlie pence with the tirst 
party, wlio were fishermen, or that the latter rniglit seek to enforce their 
riglits against tlie second party wlio liad been bound down, in wliich 


■■'Criminal Pevision No. 82() of 1911 against tlie order 
Deputy Magistrate of Magura, dated May 4, 1911. 


O' 
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case the order binding tbem down would have the effect of ousting them 
from any possession they might have: — 

Held^ that the Magistrate acted properly in instituting proceedings 
under s. 145 of the Code, in order to determine which party was in actual 
possession of the disputed properties, and was justified in attaching the 
same, under s. 146, if he found himself unable to determine the question 
of', possession. ' " - , , , ,,, ■ ,, y 

The facts of the case were shortly as follows. 
Numbers 1 to 16 of the first party and Nos. 1 to 5 of 
the second party were | anna and i anna co-sharers, 
respectively, in a certain bheel, doba and khal in 
Sripur, in the district of Jessore. The petiMoners, wlio 
were fishermen, and some 18 others were tenants of the 
first party, and Nos. 6 to 11 of the second party were 
tenants of the latter. Each party claimed exclusive 
possession of the disputed waters. It appeared that 
there had been considerable litigation, civil and 
criminal, between them in respect of these properties. 
On the 9th December 1910, the second party were 
bound down, in a proceeding under s. 107 of the 
Criminal Procedure Code, to keej) the peace for one 
year, upon the application of the petitioners. Certain 
other persons, who were interested in the subject- 
matters of the dispute, were, however, absconding at 
the time of these proceedings. 

Upon the receipt of a ijolice report, dated the 17th 
December 1910, the Sub-divisional Ofiicer of Magura 
instituted proceedings under s. 145 of the Code 
between the parties on the 23rd February 1911. He 
found that there was a likelihood of a breach of the 
peace between them, but being unable to determine 
on the evidence, oral and documentary, which party 
was in actual i)ossession of the subject of disimte, 
he attached the same under s. 146 of the Code by his 
order dated the 4th May 1911. The petitioners, there- 
upon, moved the High Court and obtained the present 
Rule. 
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Bobu Naremlra Kximar Bose, ior 1912 

Bahu Manmatha Nath Miilcherjee and Bahu bai^b 
Kumar Sankar Boy, for tlie opposite party. *Maj^^ 

15 , 

Holmwood and Sharfuddin JJ. This was a Rule 

.JVlUNSHI. 

ealluig upon the District Magistrate and the opposite 
party to show cause why the order attaching a certain 
jalkar should not be set aside, on the ground that the 
Magistrate had no jurisdiction to proceed, after all the 
members of- the second party had been bound down 
under section 107 of the Criminal Procedure Code, 
on the 9th December 1910, in a prior proceeding. 

The proceedings under section 145 were taken on 
the 23rd February 1911, and the order complained of 
was passed on the 4th May 1911, and the Magistrate 
finding it impossible to determine who was in iios- 
session of the jalkar attached the jiroperty under 
section 146. Now, it would be impossible for us to 
say that in no case can the fact that one party had 
been bound down to keep the iieace under section 107 
leave the Magistrate any jurisdiction to act under 
section 145 when the circumstances so require, and 
we cannot see our way to making this Rule absolute 
without laying down such a genei’al proposition. 
Certainly on the facts of this case it was quite open 
to the Magistrate to hold that there was a probability 
of a breach of the peace in respect of the possession 
of i\nB jalkar, even although the members of the 
second party had been bound down. There were 
many persons who are said to be interested in the 
jalkar who absconded at the time of the 107 proceed- 
ing. The second party say that they have a reason- 
able apin-ehension that these persons may, by claiming 
rights in this jalkar, cause a breach of the peace with 
the first party, who are admittedly fishermen; or 
the first party, being fishermen, may vei’y naturally 
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seek to enforce their rights against the second party 
wlio have been bound down, in which case the order 
binding down the second party will have the etEect 
of ousting them from any possession which they may 
have. 

It would seem that in this state of facts the right 
course for the Magistrate to take would be the course 
he has taken, namely, to try and discover who is in 
actual possession of this jallmr. He finds himself 
unable to do so, and he, therefore, properly exercises 
his jurisdiction under section 146. The fact that the 
order under section 107 of the Criminal Procedure 
Code expired in December 1911 does not, of course, 
in any way affect the legal a.spect of the case, but it 
certainly renders us less disposed in the exercise 
of our discretion to interfere with any measure that 
the Magistrate has thought it necessary to take for 
the preservatioji of the peace in his district. The 
Rule is discharged. 

B. H. M. Rule discharged. 


Uaisnab 

Charan 

Majiii 
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ORIGINAL CIVIL 


Before Mr. Justice Fletcher 


RAMGOPAL JHOONJHOONWALLA 


JOHARMALL KHEMKA 




Hon of—Hevihional juristUction- 
a question of limitation — Cir. 
s. 115 — Limitation. 


An error by the Small Cause Court on a question of limitation, does 
not justify the interference of the High Court under s. 115 of tlie 
Civil Procedure Code. 

Amritrav Krhhna Deshpande v. Balkrishna Ganesh Amrapurkar (J)., 
Hundar Singh v. Boru ShanlarQd), and Amir Hassan Khan v. Skeo Baksh 
Si>igh(&) referred to. 


On tlie 1st April 1909, Ramgopal Jhoonjlioon- 
walla broiiglit a suit in the Court of Small. Causes 
in Calcutta, being suit No. 6581 of 1909, against 
Joharinall Kheinka and others, claiming the sum of 
Rs. 243-11 as brokerage in re.spect of certain contracts, 
liassed between the 24th .January and the 28th March 
1907. This suit was withdrawn on the 14th Sep- 
tember 1909, liberty being given to the plaintiff to 
bring a fre.sh suit on the same cause of action. In 
exercise of this liberty, on the 28th August 1911, the 
plaintiff brought a fresh action, being suit No. 18463 
of 1911, for the same sum of Rs. 243-11, against 
Joharinall Khemka alone. It was alleged in the 
lilaint “ that the plaintiff’s claim was not barred by 


Original civil motion, 
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limitation, as liis cause of action against the defendant 
had arisen in September 1909, and also because of 
the admission and acknowledgment made by the 
defendant in his written statement in suit No. 6581 
of 1909 in the Court of Small Causes of Calcutta.” 
On the 19th September 1911, the plaiutiff’s claim was 
decreed by the 2nd Judge of the Small Cause Court. 
The defendant’s application for a new trial was dis- 
missed. Thereui3on, the defendant applied for and 
obtained a Rule from the High Court calling upon the 
plaintiff to shew cause why the decree of the 19th 
September 1911 should not be set aside under the 
re visional jurisdiction of the High Court as laid down 
in section 115 of the Code of Civil Procedure. 

Mr. Sircar, shewing cause against the Rule. 
Assuming that the Small Cause Court was wrong, 
an error on a question of limitation does not fall 
within the purview of section 115 of the Civil 
Procedure Code, so as to invoke the revisional juris- 
diction of the High Court : Amritrdv Krishna Desk- 
pandev.BcUkrishna Ganesh Amrapiorkar (1), Sutidar 
Singh V. Dora Shankar (2). In Amir Hassan Khan 
V. Sfyeo Baksh Singh (3), the Privy Council held that 
an error in law did not fail within the scope of the 
section in the then existing Code, corresponding with 
the present .section 115. 

Mr. S. C. Maker jee, in support of the Rule. The 
Sjnall Cause Court acted beyond its power, and the 
High Court has jurisdiction to interfere under section 
115. The High Court has inherent power to interfere. 
Section 3 of the Limitation Act is mandatory in its 
terms, and the High Court should interfere. The 
decisions under sections 115 of the Civil Procedure 


(l) (1887) I. L. B. 11 Bora. 488, 492. (2) (1897) I. L. R. 20 All. 78. 
(3) (1884) I. L. R. 11 Calc. 6. 


■; LiS ' , : 
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Code show how extensive its .scoj)e is. The Privy 1912 
Coirncii case cited dealt broadly with errors in law, ramhoLl 
and not expressly with the question of limitation. Jhooxjhoon- 

WALLA. 

V. 

JOIIARMALL,, 

Fletcher J. This is an application by the defend- Khemka., 
ant to set aside the order passed by the Small Cause 
Court of Calcutta. The plaintiff sues in respect of 
certain items which on the plaint appeared to have 
been barred by limitation. But the i)laintiff sets out 
in the plaint that his claim was not barred by limita- 
tion, as his cause of action had arisen in September 
1909, and also because of the acknowledgment made 
by the defendant in his written statement in suit 
No. 6581 of 1909. It has-been admitted for the purpose 
of this argument by Mr. Sircar, who shews cause on 
behalf of the lalaintiff, that the decision on the ques- 
tion of limitation was wrong. I think, so far as one 
can gather from the records and papers, the Court 
did make a mistake ; apparently the ease was barred 
by limitation. ' That is not the point here. The 
point is, has the Court jurisdiction to interfere, 
under section 115 of the Civil Procedure Code, 1908, 
on the ground that the Small Cause Court acted in the 
exercise of its juri.sdiction illegally or with material 
irregularity ? The j)oint made by Mr. Mukerjee is that 
section 3 of the Limitation Act casts upon the Court 
the duty of dismissing all suits barred by limitation. 

Therefore the Small Cause Court, having gone wrong 
on the question of limitation, acted with material 
irregularity or illegality in not dismissing the suit. 

In my opinion that is not so. 

Mr. Sircar referred me to three cases. One is 
Amritrdv Krishna Deshpande v. Bdlkrishna Ganesh 
Amrap^^rkar (1). The failure to decide on a question 




(1) (1887) I. L. R. 11 Boni. 488, 492. 
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1S»12 of Jimitation does not justify a supeiior Court in 
Bamgopai. interfering any more than if the whole case is wrongly 
jnoosjHooN- decided. Then he refers to S^lnclar Singh y. Dor u 
WAUA the Bombay case (2) is followed, 

similar view is taken by the Privy Council in 
Hassan Khan v. Sheo Baksh Singh (3). This 
Fi.ETOHEitJ 2)eing so, I cannot interfere in this matter under 
section 115 of the Civil Procedure Code. The Rule, 
therefore, is discharged with costs. 

Rule discharged. 

Attorney for the imtitioner : K. N. Deg. 

Attorney for the oiiposite party : (d. C. Deg. 

J. C. 

(t) (1897) I. L Pt. 20 Ail. 78. (2) (1887) 1. L. P. 11 Bom. P88. 

00 (1884) I. L. R. 11 Calc. 6. 


CRIMINAL REVISION. 


Jan. 22. 


Before Mr Justice Holmwood and Mr. Juntine Sharf addin. 

ATIAR RAl 


EMPEROR.* 

Local infipection — Remits of inspection not recorded at the time hit emho'lied 
hi the tryino Madjistraie' s judgment — Effect of omission of contempoi'a- 
neons record— Facts so fou7id 7tot imjntgried lef 01 e the Apipellate Court 
— Legality of the conviction — Prejudice. 

A MagiBtratc trying a case may view the place of occarreiice in order 
to follow or understand the evidence, but he should be careful not to allow 
any one on either side to say anything to him which might prejudice his 
mind one way or the other. 

Criminal Revision No. 1383 of 1911 against the order of G. J. 
Monahan, Sessions Judge of Shahabad, dated Sept. 23, 1911. 
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In re Lalji (1) approved of. 

There is nothing in the Crin)inal Procedure Code to prevent a Magistrate 
from holding a local investigation for the purpose of elucidating any inaiier 
in dispute, and in so far as it ctinforms to the provisions of the law of 
evidence it cannot be excluded. 

He should place on recoi-d the results of the local investigation, but it is 
not a positive rule of law that a note thereof must be made on the spot. 

Where the facts established by the local investigation are impugned, 
and there is no contemporaneous record of theni,; the Appellate Court 
cannot act on them ; but if they are not impugned, the Court cannot exclude 
tliem from consideration, because there is no such record, when the accused 
is not prejudiced by the irregularity. 

Joy Cooriiar v. Bandhoo Lall (2) followed. 

Bahhon Sheikh v. Emperor (B), Glriffh Chimdcr Ghose v. Quee?i- 
Empres^s (4) distinguished. 

Wliere the, defence suggested that the alleged place of occurrence, a 
mound of earth, was not scaleal)le, nor large enough to accommodate tlie 
number of assailants said to have been present, upon which the trying 
Magistrate inspected the locality and found the facts against the accused, 
hut made no separate note thereof on the record at the time, though he 
embodied tliem in his judgment, and they were not impugned before the 
Appellate Court, but it was sougiit to exclude them on the ground of 
tlie omission of such note : — 

held^ tliat the omission of the Magistrate to record a note of the results 
of tlie local inspection at the time had not prejudiced the accused, and tliat 
tlie conviction was not bad on that ground. 

The petitioners, Atinr Rai and otliei'.s, . were placed 
on trial before the Sub-divisionai Officer of Bhabixa, 
charged under ss. 147, and of the Penal Code, 
and convicted and sentenced, on the:27th July 1911, 
some to rigorous imprisonment for six months, anxi 
the others to a fine, and they were further bound 
down to keep the peace under s. 106 of the Criminal 
Procedure Code. The case of the pi’osecution was 
that, on the 4th April 1911, some head of bullocks 
trespassed into the yard of the malik of village 
Manihar, and Jhingur Tewari, a servant of the malik, 

(1) (1897) I. L. K. 19 AIL 302. (3) (1910) I. L. R. 37 Calc. 340. 

(2) (1882) I. L. II. 9 Gale. 363. (4) (1393) I. L. 11. 20 Calc. 857. 
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proceeded to impound tliem, whereupon 13 men, 
including tlie ijetitioners, came up armed with laihies 
and attacked him. He ran back to a koie, or a mound 
of earth, on whicli the malik’s cutclierry stood, 
pursued by the mob. Slieoparsan Eai, a tehsildar, and 
otl^iers remonstrated with the assailants, and were 

beaten on the /I'ufe. . 

The defence story was that some head of cattle 
belonging to two of the prosecution witnesses trespas.s- 
ed into the field of Sanibhu, who, with the help of 
Atiar, was taking them to the pound, when they were 
beaten by 10 or 12 men of the opposite party and the 
cattle rescued. 

The Magistrate examined six eye-witnesses on the 
side of the prosecution and three on that of the defence. 
As one of the defence wdtnesses, a village chowkidar, 
had deposed that the sides of the Icote were too steep to 
be climbed, and the sj)ace on the crest too small to 
accommodate the alleged number of assailants, the 
trying Magistrate visited the spot, on the 23rd August, 
and found that the hole was easily accessible, there 
being only a slight slope on the south and practically 
level ground on the north, from which side the party 
of the accused came, and also that it was wide enough 
to accommodate twice their number. He made no 
separate note of the facts so observed by him at the 
time, but embodied them in his judgment delivered 
four day.s later. He disbelieved the defence and 
convicted the accused. 

The petitioners appealed against their conviction 
and sentences to the Sessions Judge of Shahabad, who, 
by his- order, dated the 23rd September 1911, dismissed 
the appeal, holding the prosecution case to be satis- 
factorily proved by the prosecution witnesses. Before 
the Judge it was urged not so much that the kote was 

not accommodate the number 
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of the accused, but rather that the prosecutor’s party ^ 
could have escaped without being assaulted at all, and j^^iar Rai 
that the story of the assault was, therefore, iinprob- 

1 f 1 j. iiiMPREOR. 

able. It was also contended that the Magistrate 
should have made a couteinporaneous record of his 
observations on inspection, .and that they could not . 

be considered by the Court In the absence of such 
record.. The learned Judge referred' to the findings 
of the Magistrate on the local inspection, and dis- 
believed the village chowkidar, partly on these 
findings, and partly oil the alinissioii by the latter, 
in cross-examination, that his denial of any occurrence 
on the Jcote, as stated in his examination-in-chief, was 
false. The Judge was of opinion that the omhssion to 
make a coutemporaueous note of the facts observed 
by the Magistrate was an irregularity, but that it had 
not prejudiced the accused. 

The petitioners, thereupon, moved the High Court 
and obtained the present Rule. ■ 


BaMo Diva rka Nath Mitte?' and Bahu Manindra 
iSaneryee, for the petitioners. 

t Bahu Srish Chunder Chowdhury, for the Crown. 

• Cur.adv.vuU. 

Holmwood and Sharpuddin JJ. This was a Rule 
calling upon the District Magistrate of Shahabad to 
show cause why the conviction of the petitioners 
should not be set aside on the ground that the lower 
^ Court inspected the place where the offence is said to 

have been committed and did not record a note of 
what he saw. 

Now, what happened in this case was this. The 
^ • defence urged that the sides of the kote or mound on 

; which the assault took place were unscaleable, and the 

; space was not sufficient to hold so many persons. This 
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being a point on wliicb the Magistrate says lie could 
satisfy himself, he Yisited the place on the 23rd 
of July, and found, as he puts it, thathistroublefor 
the defence had been wasted ; there was lio question 
of the place being inaccessible, it was merely a slight 
slope on the south, and on the north it was practi- 
cally on a level with the village, while as for the 
place of assault it was sufidcient to hold twice' the 
number of iiersons. 

The learned Judge in appeal, in dealing with 
this point, briefly recapitulated the above findings, 
and says that the Magistrate visited the spot as these 
were points that could be verified by a local enquirv. 
Before the Judge it was urged that the Magistrate bad 
made no note at the time of his local inspection. 
Tills, the Judge says, he certainly should have done. 
However he had embodied the result of his inspection 
in his judgment, which was delivered only four days 
later, and when what he saw must have been fresh in 
bis memory. Thus in the Judge’s opinion his omis- 
sion to make a note at the time, though iri’egular, 
cannot be said to have caused any failure of justice. 

In this we fully agree, and the only question we 
have to consider is whether in all cases the omission 
to place on the record the results of a local inspection 
is a fatal error of jurisdiction apart from any prejudice 
which it may cause to the accused. 

We do not find any authority for such a proposi- 
tion. The case relied on by the learned vakil who 
obtained the Rule is that of Bahhon Sheikh y. 
A/Hpe/'or(l). But none of the judgments delivered in 
t case consider or deal with the ruling in the case 
Joy Ooomar v. Bundhoo L ’ll (2), though that case 
in argument for another reason. That 
imports a reason for giving evidentiary vahte 

(1910) 1. L. R. 37 Calc. 340. (-2) (1882) I. L. 11 . 9 Calc. 363. 
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to local inspections whicli seems to have been over- 
looked fn subsequent decisions. What those reasons 
are we shall deal with later on. But what we desire 
to point out here is that there are in effect three 
\ different kinds of local inspections — 

(i) Those that are authorised or directed by the 

{ Code of Criminal Procedure, anti which are governed ' 

by the rules and limitations imposed by the Code 
itself. 

(ii) Those which are in the nature of the view by 
the Jury laid down in section 293 of the Code. 

Magistrates having the functions of both Judge 
and Jury in cases decided by them may, in our opinion, 
j view the place in any case, in order, as the rulings on 

the point say, to follow or understand the evidence. 
We are fortified in this opinion by the ruling ot In re 
i Lalji (1). It is, as the Judges there ,say. not only not 

objectionable, but in many cases highly advisable, 
that a Magistrate tr^nng a criminal case sho;ild himself 
inspect the scene of the occurrence, in order to under- 
stand fully the bearing of the evidence given in 
Court. But if he does so, he should be careful not to 
- allow any one on either side to say anything to him 

which might i3rejudice his mind one way or the other. 
This is the same rule which is applied in the Code 
itself to the inspection by the Jury. 

(iii) But there is a third class of local inspections 
' under which we think the present and very many 

other cases fall, and that is the class referred to in the 
^ ruling in Joy Coomar v. Bundhoo Ball (2) above- 

‘ mentioned. 

There is express provision for these local investi- 
i gations in the Code of Civil Procedure, but there is 

• nothing that can be deemed to prevent them, in the 
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(1) (1897) I. L. R. 19 AIL 302. 


(2) (1882) I. L. R. 9 Calc. 363. 
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Code of Crimina] Procedure, and in so far as they 
conform to the provisions of the law of Evidence, it 
is obvious they cannot be excluded. 

Now, -we desire to draw particular attention to 
"what the Judges say as to the evidentiary value of 
such local inspections. They say: “The District 
Judge also appears to have been of opinion that the 
results of the enquiry, conducted by the Munsif in this 
case, could not be considered by him, because it was 
not e vidence according to the definition of that word in 
the Evidence Act. He is perhaps right in this view. 
The definition of the word ‘ evidence,’ as given in the 
Evidence Act, means and includes (a) all statements 
which the Court permits or requires to be made before 
it by witnesses in relation to matters of fact under 
enquiry : such statements are called oral evidence ; ( ) 
all documents produced for the inspection of the Court : 
such documents are called documentary evidence. The 
result of a local enquiry by a presiding judicial officer 
does not come under either of these two heads ; but 
the District Judge has not taken into considei’ation 
the definition of the v?ord ‘23roved’ which comes 
immediately after. It is to this effect : ‘ A fact is said 
to be proved when, after considering the matters before 
it, the Court either believes it to exist or considers its 
existence so probable that a jundent man ought, under 
the circumstances of the particular case, to act uimn 
the supposition that it exists.’ It would appear^ 
therefore, that the Legislature intentionally refrained 
from using the word ‘evidence’ in this definition, 
but used instead the words ‘ matters before it.’ ” The 
dges then proceeded to hold that the Appellate 
Court cannot exclude the personal ob.servations of the 
lower Court from its consideration. Whether there 
are good grounds for acceptiirg the. results of the 
local investigation as correct, or rejecting it as 
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incorrect, are matters with which the High Court in 
second api^eal (and, we may add, also in revision) has 
nothing to do. It is for the Appellate Court to decide 
these questions. In this very case the Judges for the 
first time emphasize the importance of putting upon 
paper the result of the investigation when completed. 
“ It is very desirable,” they say, “ that judicial officers 
conducting local investigations should place upon 
record the results of their investigations as soon as 
they are completed, so that the parties may have an 
opportunity of seeing what the facts are which the 
judicial officers consider to be established by the local 
investigations.” But where none of those facts are 
impugned as incorrect, the Appellate Court cannot 
exclude them from his consideration. It would seem 
to follow that if they are so impugned and there is 
no contemporaneous record of them, the Judge wmuld 
not be able to act upon them, but it is certainly not a 
positive rule of law that a note must be placed on the 
recordon the spot. In this case none of the objections 
that have been taken in the various cases cited in this 
Court apply. The defence practically said : “ The 
mound itself is our witness; go and look at it.” The 
Magistrate went and saAv that it was a wntness against 
them. His finding was not impugned before the J udge, 
but it was sought to exclude this most relevant and 
important matter before the Court on the mei'e technical 
ground that the observation was not made matter of 
record on the spot. The Judge considered the points, 
and rightly considei’ed it, from only two points of view 
—first, whether the fact observed was correct ; second, 
whether the defence had been in any way prejudiced— 
and he found that the correctness of the finding was 
not impugned and that there was no inejudice in the 
irregularity in omitting to I'ecord a note at the time. 
The present case is clearly not touched by the decision 


Atiar Rai 

■ V, 

Emperor. 
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Atiar Rai 


EaiPEROR. 


in Babhon Sheikh v. Emperor (1). There are ilo 
doubt passages in the judgment of Woodroffe J. wliicli 
might seem to imply that the observation of a fact 
by the Magistrate could not be admitted. But a 
careful perusal of the Judgment as a whole shows that 
what is meant is that mere observation cannot be 
aliowed to overldde the necessity of evidence, and a 
case cannot be decided merely on observation made 
by the Court locally. If in looking at a place, in order 
to understand the evidence, the Magistrate thereby 
understands that the description of the place given 
in the evidence is erroneous or false, he is certainly 
not i^recluded by the laws of Evidence from holding 
thiit the facts, as stated by the witnesses who gave 
tliat erroneous or false description, are not proven, and 
in so holding he does not make himself a witness but 
acts as a .Judge deciding on matters l)efore him. We 
liave sliown that the judicial system in this country, 
of which the Evidence Act is a most important factor, 
gives the Court power to adjudge the existence of facts 
on matters before it as well as according as they are 
deposed to on the evidence. To hold otherwise wotild 
be in direct conflict with Joy Ooomar v. Bundhoo 
Ball (2), which, as far as we know, has never been 
dissented from. Woodroffe J. clearly shows that the 
danger to be guarded against is the supersession of 
all evidence by mere observation, and the head-note 
of the case appears to us to go too far in saying 
that the Magistrate cannot import into the case 
matters or facts which he has himself observed, if 
that is what is intended. But the use of the word 
“import” and the words “other matters” leave it 
doubtful what is intended. No such words occur in 
cither of the concurrent judgments which govern the 
decision, and the words that do occur ai’e those cited 
(1) (1910) I. L. R. 37 Ualc. 340. (2) (1882) I. L. R. 9 Calc. 363. 
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tn the next paragraph of the head-note, with which 
we fully agree, that a Magistrate cannot import into 
his judgment matters of opinion and inference based 
on circumstances not on the record. 

The case of 0-irish Ohunder Ghosh v. Queen- 
Empress (1) is one which, we may observe, has nothing 
to do with local investigations made after hearing 
evidence by a ti'ying Magistrate. Upon it is based a 
contention in this and similar cases that a Magistrate 
constitutes himself a witness by holding a local 
insi^ection in a case in which he is the laresiding 
.Judge. The facts of that case clearly show that the 
District Magistrate who had seen the occurrence and 
was the best witness for the prosecution constituted 
himself the Judge for the trial of the case, and the 
decision w^as that a witness could not be a judge in the 
case, inasmuch as it is impossible that a Magistrate 
can be a witness in a case in which he is the sole 
judge of law and fact. In other words, a man wdio is 
ii priori a witness to an occurrence cannot assume 
jurisdiction which he might otherwise have to decide 
on the facts of that occurrence as a judge. But as 
local inspections are recognised by the law, and as the 
Magistrate must make observations of fact in such an 
inspection and cannot, as Ohatterjee J. points out, 
fail to believe the testimony of his own senses, it is 
clear that by making such observations he cannot 
constitute himself a witness in the case. As long as 
he is a witness he cannot be a jndge, and as long as he 
is a judge he cannot be a witness. If he is a witness, 
he ousts his own jurisdiction. If he is a judge, he 
may adjudicate on all matters before him which 
require proof and in doing so he may use his eyes 
as well as his ears. We do not for one moment 
desire to minimize the importance of making a note 
(1) (1893) I. L. B, 20 Calc. 857. 
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of what is observed at a local inspection, nor to in 
any way appear to condone the introduction either 
into the report or the judgment of matters of opinion 
and inference depending on the facts observed. But 
if the facts observed support or rebut the evidence 
adduced by either side and cause the Court to under- 
stand that that evidence is true or false, inaccurate or 
exaggerated, then the statement that the facts observ- 
ed negative or support any of the evidence in the 
case is not a matter of opinion or inference, but a 
matter of observation, and it is in our opinion the 
duty of the .fudge, as laid down mJoy Goomar v. 
Bundhoo L til (1), to consider the results of such 


Emperor. 
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ORIGINAL CRIMINAL. 




Before Mr, Justice Woodroffe, 

EMPEROR 


SALIMULLAH.* 

High. Courts jurisdicthm of — Jurisdiction of the High Court to try a 
Native Indian seaman for an offence committed on hoard a British vessel 
on the high seas — Stoppage of the vessel thereafter at intermediate ports — 
Accused brought to Calcutta in custody — Applicability of English laic 
to the offence and the charge^ and of Indian laio to the procedure and 
sentence — Courts (Colonial) Jurisdiction Act (3 7 S 3 S F^d., c, 27)^ s. 3 
— Merchant Shipping Act (67 <b 5S Viet, c. 60), ss. 684, 686. 

The High Court of Calcutta has jurisdiction, in its Original Criminal 
Side, under sections 684 and 686 of the Merchant Shipping Act (57 & 58 
Viet., c. 60), to try a Native Indian seaman for murder or manslaughter com- 
mitted on broad a British vessel on the high seas, who is brought to Calcutta 
under custody, notwithstanding that the vessel touched, after the commis- 
sion of tlie offence, at intermediate ports in the course of the voyage. 

The offence should be tried, and the charge framed, under the English 
law, but the procedure at the trial and the sentence must be regulated by the 
law of India. 

Section 3 of 37 & 38 Viet., c. 27, does not deal with the trial of the 
case, but with the sentence after conviction. , 

Queen- Empi^ess v. Sheik Ahdool Rihimai (1) and King -Emperor v. 
Chief Officer of the “ Mushtarl ” (2) dissented from. 

The prisoner, Saliinnllali, was tried at the sixth 
Criminal Sessions of the High Court on the 23ixl 
Jannai’y 1912. He was a Native Indian subject and 
employed as a fireman on board the Clan Lamant, 
a Britisli ship, on the voyage from Liverpool to 
Calcutta. It appeared that, on the 16th December 1911, 
at 5 A.M., while the vessel was proceeding in the 

Original Criminal Jurisdiction, 

(1) (1889) L L. U. 14 Bom. 227 (2) (1901) I, L. K 25 Bom. 636. 


Jan. 23. 
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Red Sea, tlie 2iid Engineer, William McCrea, asked 
tlie prisoner to clean the furnace. The latter replied 
that he would do so after he had taken a drink of water 
from a can which he took up for the purpose, but the 
deceased insisted on his doing the t\mrk first. Sali- 
mullah refused to comply with the order, whereupon 
McCrea abused him, snatched away the water can from 
his hands, caught him by the neck and kicked him. 
The prisoner thereupon picked up a shovel lying near 
him and struck the deceased With it, causing a frac- 
ture of the skull, from the effects of which he died 
next morning. The vessel arrived at Perim on the 
evening of the 17th, and the local Health Ofidcer held 
the mortem e.xaniination. On the next day an 
enquiry was made by a Magistrate on board, and the 
Health Officer was examined as witness in the 
presence of the prisoner who declined to cross-examine 
him. The vessel with the jn’isoner proceeded on its 
journey and touched at Aden and Tuticorin. At the 
latter port he was made over to the police and pro- 
dxiced before a Magistrate, who . remanded him to 
custody. The Tuticorin Police then took the prisoner 
to Madras, from which place he was brought to Calcutta 
in i)olice custody. He was placed before the Chief 
Presidency Magistrate, who, after holding a prelimi- 
nary enquiry, committed him to the Criminal Sessions. 

The prisoner was arraigned on the following indict- 
ment with two counts : — 

(i) Tliat he, the said Saiimullali, on the 16th December, iu the year of 
our Lord nineteen hundred and eleven, on board the British ship Clan 
Lnmont, then and there being upon the high seas and within the Admiralty 
jurisdiction of this Court, did feloniously, wilfully and of malice afore- 
thought, kill and murder one William McCrea, against the term of the 
Statute in sucii case made and provided, and atrainst the peace of onr T.ord 


Bmpekor 

V. 

Salimullah 
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Mr. Asghur, for tlie prisoner, raised a preliminary 
objection before tlie Jury were empanelled and the Emperor 
indictment read to the prisoner: This Court has no ^ ^ *’• 
jurisdiction to try the case, as the offence was com- 
mitted on the high seas and the vessel touched at 
Perim, where certain proceedings were held against 
the accused, and also at Aden and Tuticorin. He ought 
to have been tried by the first British Court that had 
Admiralty jurisdiction at the port where the shijp 
touched. The offence ■ and the charge should be laid 
under the Indian Codes, and not the English law : 
see Starling’s Indian Criminal Law, 5th edition, 
pages 9 to 13; Ayyar’s -Criminal Procedure Code, 
jsage 19. The prisoner is a Native Indian. Since the 
enactment of 37 & 38 Viet., c. 27, s. 3, the Legislature 
intended that such persons should be tried under 
the Penal Code as the substantive law of India, 
though included in the term “ British subject ” as 
used in 57 & 58 Viet., c. 60, s. 686, and that the 
charge should be framed according to the Criminal 
Procedure Code : Que n-Empress v. Sheik Abdool 
JRahiman (1), King-Emperor v. Chief Officer of the 
“ Mushtari ” (2). The cases of Queen-Empress v. 

Barton (3) and. Queen-Empress v. Gunning (4) were 
those of European British subjects ; see also s. 4 of the 
Penal Code. ■ 

The Standing Counsel {Mr. B. C. Mitter), for the 
Crown. The offence and the indictment should be 
governed by the English law; see 57 & 58 Viet., 
c. 60, s. 686. The proviso to 37 & 38 Viet., c. 27, 
s. 3, applies only after conviction. 

WOODEOPFE J. Learned counsel for the accused, 
before the charge was read, contended, first, that 



(1) (1889) I. L. B. 14 Bom. 227. (3) (1889) I. L. R. 16 Calc. 238. 
2) (1901) 1. L. R. 25 Bom. 686. (4) (1894) I. L. R. 21 Calc. .782. 
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1912 this Court liad no jurisdiction to try the case, and, 
secondly, that if it had, the Penal Code and not 
the English law was the substantive law applicable. 

SALnii'Li.AH. contention i.s based on the fact that after the 

WooDEOFFE ofEence, the ship touched at the ports of Periin, Aden 
and Tuticorin. Assuming, for the sake of argument, 
though I do not consider the point, that the accused 
might have been tried at airy of those places, sec- 
tion 684 of the Merchant Shipping Act (57 and 58 
Viet., c. 60) provides for jurisdiction in any place in 
which the offender, or person complained against, may 
be. The accused is now here, however he may have 
come here (though it is to be noted that this port was 
that of the destination of the ship) ; and I hold, there- 
fore, that this Court has jurisdiction to try him. 

Learned counsel’s argument on the second conten- 
tion assumes that the question he now raises could not 
liave arisen prior to the Court (Colonial) Jurisdiction 
Act (37 and 38 Viet., c. 27, s. 3), and that even after 
that Act the English law would be applicable if the 
accused had been by nationality British. The accused 
who is a British subject is, however, an Indian, native 
of Sylhet. Learned counsel, therefore, contends that, 
so far as such subjects are concerned, the lav? was 
altered by Courts (Colonial) Jurisdiction Act, and he 
relies upon the decisions of the Bombay High Court in 
Qtieen-Empi'ess v. Sheik Abdool Rahiman (1) and 
King-Emperor v. Chief Officer of the “ Mushtari ” (2). 
His contention is that the substantive law varies with 
the nationality of the accused. The correctness of the 
Bombay decisions has been doubted by Mr. Mayne 
in his Criminal Law of India for reasons wl th 
which I agree (3rd edition, s. 76). As he states, 
and I agree, .section, 3 of the Courts (Colonial) Act 
does iiot deal with the trial of the case, but with 
(1) (1889) I. L. B. 14 Bom. 227. (2) (1901) I. L. R. 25 Bom. 63(5. 
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tlie sentence after conviction, the statute adopting 
the local machinery for punishment to the English 
definition of crime. Moreover, the very terms of 
section 3 is against the contention now raised, in so 
far as it jprovides for the case of an offence which is 
not punishable by the law of the Colony in which the 
trial takes place. This negatives the view that the 
law governing the offence is the substantive law of 
the Colony. Section 686 of 57 and 58 Viet., c. 60, .speaks 
of a “ British subject,” which includes an Indian 
subject. Reference has been made to section 4 of the 
Penal Code. It is possible to give this section a 


1912 

Emperor 

Saumollau. 

WOODEOFlfE 

J. 


construction which is not inconsistent with the 


English Statute, but in any case it could not, assuming 
that the Indian Legislature had jurisdiction in this 
matter, affect the specific Statute of Parliament. 


I hold, therefore, that the substantive law appli- 
cable to the ca.se is the English law, and that the 
charge has been rightly framed in this respect. The 
accused will, therefore, be called upon to plead to the 
charge, and the trial will proceed. 


[The trial proceeded, and the Jury ultimately found 
the iDi’isoner not guilty on the first, but guilty on 
the second, count. Mr. Asghur contended that the 
sentence should be passed under the English law, as 
no section of the Penal Code corresponded to the 
offence of which the prisoner was found guilty. 
WOODEOPPE J. reserved judgment; and considering 
that the offence found corresponded most nearly to 
the second part of section 304 of the Indian Penal 
Code, his Lordship sentenced him to four years’ rigor- 
ous imprisonment thereunder.] 


E. H. M. 
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MI SHWE MA. 

[ON APPEAL FROM THE COURT OF THE JUDICIAL 
COMMISSiONERg UPPER BURMA]. 

Burmese Law — Marriage — Mutail Consent — Repute as eeiienee of mar- 
riige—Polygamy — Marriage with sister of living ivife- — Wives living 
in separate houses — Social status of after-married wife^ evidence as 
to — Effect of recognition of nnfe — Evidence of reputatv.n. 

No ceremony of any kind is essential to a marriage among Burmese. 
^Iiitiial consent is all that is rei^nired ; and in tlie absence of direct proof 
consent may he inferred from the conduct of the parties or establislied by 
reputation. 

Ill Biirina polygamy is lawful, as also is marriage with tlie sister of a 
living wife, as well as with a deceased wife’s sister. 

The title of the respondent (plaintiff) to share in the property of a 
deceased Burman, a twinzayo or hereditary oil-well owner, depended on 
proof that she was his lawful wife, as to which the Courts in Burma 
differed, the Appellate Court finding on tlie evidence tliat she was. At the 
time of tiie alleged marriage, the plaintiff was a widow witii children, and 
tlie deceased was the hiishand of tlie defendant, her elder sister, witii whom 
after the marriage she remained on good terms, tliougii for convenience, 
both iiaving families, they lived in separate bouses, at wliicli the husband 
took Ills meals, to a far greater extent, however, at the lipuse of the 
defendant than at that of tiie plaintiff. 

Eeld^ that there was abundant evidence that the plaintiff was recog- 
nised as the wife of the deceased. None of the witnesses said she 
occupied a dishonourable or inferior position, and it was difficult to see 
how there could be any question of social inferiority. The Courts regarded 
the evidence from different standpoints ; but whether the particular 
testimony on which they differed was accepted or not, there was very 
little contradiction in the evidence. On the wiiole the appellants liad not 

Present : Lord Maonaghten, Lord Robson, Sir John Edge and 
Mr. Ameer All 









VOL. XXXIX.] CALCUTTA SERIES, 


made out a sufficieut case for disturbing* the judgment of the Judiciai 
» Conimissioner. 

i Appeal from a judgment and decree (11th October 

1909) of the Court of the Judicial Commissioner of 
» Upper Burma which reversed a judgment and decree 

(9th February 1909) of the Court of the District Judge, 
Magwe. 

The defendants were the api^ellants to His Majesty 
in Council. 

The suit giving rise to this appeal wa.s brouglit 
by the respondent for a share of the estate of one 
Maung Aung Myat, who died in 1902. The plaintiflO 
claimed as his second wife and widow, making 
defendants to the suit her elder sister Mi Me, his first 
or chief wife and his children by her, and their 
children. 

^ Tlie defence was that the plaintifE was not a wife, 

but a concubine, and as such was not entitled to any 
share. 

The only issues now material were (i) was Mi 
Shwe Ma a wife or a concubine of Maung Aung Myat 
; and as such entitled to inherit? (ii) If so, to what 

( share of the inheritance of Maung Aung Myat is she 

I entitled ? 

! The marriage of the plaintiff and Maung Aung 

I Myat was alleged to have taken place in 1244 B.E. 

I (1883 or 1884) ; there was admittedly no ceremony 

j which is not essential to a valid marriage between 

^ Burmans ; and the plaintiff accounted for the absence 

of it by the fact that both parties were “eindaungyi,” 
or had both been married previously. Maung Aung 
Myat was a man of considerable means. He was a 
twinzayo, or hereditary oil-well owner, and as such 
was entitled to receive every year a certain number 
of oil-well sites in the oil-bearing district of Yenang- 
yaung in Upper Burma. 
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The evidence as summed up was to the following 
effect; — 

At fii'st Mi Shwe Ma lived at her mother’s house 
and Maung Aung Myat used to visit her there, and 
sleep there at times. During the disturbances that 
followed the annexation of Burma in 1885, Maung 
Aung Myat and Mi Me and Mi Shwe Ma took to flight 
and lived together on an island for a month or two. 
After their return to Yenangyaung, Mi Shwe Ma lived 
with them at Mi Me’s house for some time. It is 
uncertain how long this lasted. The witnesses speak- 
ing from memory vary from one or two months to 
two years. On the occasion of a fire which seems to 
have burnt down the village or part of it, Maung Aung 
Myat and Mi Me and Mi Shwe Ma all lived together 
for two and-a-half months in a hut on a sand bank. 
Then Maung Aung Myat built two new houses. At 
one Mi Me and her children by Maung Aung Myat 
lived : at the other Mi Shwe Ma and her two sons by 
her previous marriage lived. Maung Aung Myat 
habitually lived at Mi Me’s house, and had his meals 
and did his business there, and it was generally 
regarded as his place of residence. But if people did 
not find him there, they went to Mi Shwe Ma’s house 
where he received them. At times he stayed with 
Mi Shwe Ma., e.g., when he happened to have 
quarrelled with Mi Me. Occasionally he had nis meals 
there with Mi Shwe Ma. When Mi Shwe Ma’s child 
by Maung Aung Myat was ill. Mi Me visited her and 
helped to nurse the child. Maung Aung Myat had his 
meals there for 6 or 7 days. Mi Me visited at Mi 
Shwe Ma’s house on other occasions. Mi Shwe Ma 
similarly visited at Mi Me’s house. When Maung 
Aung Myat had occasion to go to Rangoon on oil-well 
business he took Mi Me on the flirst visit and Mi Shwe 
Ma on the second. At least once Mi Shwe Ma went 


Ml Me 
■y. 
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with Maung Aung Myat to help Mm in choosing 1912 

a well site. On one occasion Maung Aung Myat mi Mb 

visited Shwezettaw Pagoda with Mi Shwe Ma, leaving '<’■ 

Ml SiiwE 

Mi Me at home. On anothei* occasion he took both. ma 
O n this trii) he travelled in the same cart with Mi Me, 
while Mi Shwe Ma went in a separate cart. On at 
least two occasions Maung Aung Myat lent money 
jointly with Mi Shwe Ma. Maung Aung Myat used 
to keep fasts at a Zayat he had built, and both Mi Me 
and Mi Shwe Ma fasted with him on these occasions. 

Maung Aung Myat gave Mi Shwe Ma three oil wells 
which she enjoyed the produce of during his life-time. 

Mi Me’s daughter and Mi Shwe Ma on one occasion 
borrowed money from a chetti for the purposes of 
Maung Aung Myat’s oil-well business. Mi Me’s son, 

Kyan Baw, with his wife lived for a time at Mi Shwe 
Ma’s house. Invitations to offerings used to issue in 
the names of Maung Aung Myat and Mi Me, and not 
in Mi Shwe Ma’s name. Maung Aung Myat used to 
visit the oil-wells sometimes with Mi Me, sometimes 
with Mi Shwe Ma. Maung Aung Myat paid thatha- 
(tax) in the name of himself and Mi Me, while 
Mi Shwe Ma paid separately for herself and her sons. 

Though she had had a quarrel with Maung Aung Myat 
and was not on speaking terms with -him when he 
fell sick, Mi Shwe Ma visited and attended on him 
during his last illness and slept at Mi Me’s house, 
where Maung Aung Myat was lying, at that time. 

The funeral was paid for with money of Maung Aung 
Myat’s that Mi Me had. Mi Shwe Ma assisted at the 
funeral : not only did she buy things for the offerings 
as other relations and neighbours are said to have 
done, but she supervised the funeral arrangement 
with the assistance of elders. Mi Me was overwhelmed 
with grief, and her son, a witness Aung Gyi, consulted 
Mi Shwe Ma as to the offerings for the funeral. 




Ml Shwe 
Ma. 
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The Di.strict Judge after discussing the evidence 
at some length concluded his judgment as follows : — 

‘‘The learned Advocate for tlie plaintiff contends that the plaintiff and 
Maiing’ Aung Myat became husband and wife by mutual consent, one of 
the three inodes of becoming husband and wife among tlie Burmese 
Buddhists according to Chan Toon’s ‘Principles of Buddhists Law’; and 
that living and eating together is not an essential element of marriage, but 
is merely formal proof of marriage : Ma Gj/wev. Ma Thi Da (1). But 
according to this ruling the burden lies on the plaintiff to prove that her 
status was liigher than that of a mistress or a mere concubine. The 
separate living and eating affords a presumption that she has not the 
status entitled to inherit a share in her husbands’ estate, but the pi'esumption 
can be rebutted by proof of the existence of a superior status. But the 
plaintiff' lias, to my mind, failed to prove that the late Maung Aung Myat 
lived and ate together with her, or tliat he lived indifferently with botli the 
plaintiff and her sister Mi Me. The plaintiff has not shown that she liad 
assisted him in acquiring his property, nor tliat slie liad ever been put in 
charge of liis property and keys at any time. 

The plaintiff lias therefore, in my opinion, failed to prove satisfactori*y 
that she had a status superior to that of a mistress or a concubine receiving 
the visits of the late Maung Aung Myat, who had given her three oil-wells, 
aial two to her sous by her previous marriage, apparently to compensate lier 
for the absence of her rigVit to inherit his estate on Ids death. The plaintiff! 
had enjoyed the profits from the said oil-wells separately before his death, 
and then after his death had them traosfen-ed to her name.” 

After referring to the remarks of Sir H. Adamson, 
Chief Judge of the Chief Court, Lower Burma, in the 
ca-se ot M a Wun Di v. Ma Kin (2), which are referred 
to in the judgment of the Judicial Committee in that 
case, the judgment proceeded : — 

“ In this case the plaintiff knew perfectly well according to lier own 
admission that Maung Aung Myat was the lawful husband of her own 
sister, Mi Me. She (plaintiff) admits that Maung Aung Myat and Mi Me 

were previously an unmarried couple (CoScoScoSoOOO?) at the time 
of their marriage. She knowingly took her sister’s husband without her 

consent and committed a worse moral offence (OdS stealing husband) 
condemned generally among the Burmans. 

(1) 2 Upper Burma RiiL (1892-96), (2) (1907) I. L. R. 85 Calc. 282, 236 ; 
page 194. L. R. 35 I. A. 41, 46. 
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For tlie said reasons I would answer the first issue that the plaintiff 
is only a mistress and not a lawful wife of the late Maung- Aung Myat. 

The wives who are accommodated in different houses are entitled to 
retain only the property of which she is in actual possession : see 
section 280 of the Kinwun Mingyi’s Digest of Buddhist Law. Besides a 
wife who does not attend upon the husband during his illness, or one wlio 
does not perform the husband’s funeral rites,, is not entitled to inherit the 
property of the husband : see section 279 of the same Digest. But tlie 
plaintiff has failed to sufficiently pr<>ve that she liad attended upon Maung 
Aung Myat during his illness, and also that siie had performed his funeral 
rites as a wife, as stated ah’eady. Siie would not, therefore, be entitled to 
inherit tlie property of Maung Aung Myat even if slie were held to be a 
lawful wife. 

I answer the second issue accordingly that the plaintiff is not entitled 
to inlierit tlie property of the late Manng Anng Myat at all.” 


On appeal by the plaintiff to the Court of the 
Judicial Ooiniuissiorier (Mr. G. W. Shaw), that Court, 
after referring to the cases cited before him, said: — 


“ I think it follows from these decisions that the plaintiff in tiie present 
case liad to prove, in order to get any share in tiie inheritance, tliat her 
status was superior to that of a lesser wife or concubine ; and that, if slie 
did sO, she would be entitled to share on equal terms with the chief wife. 
A lesser wife or concubine, who hves wdth the husband, gets twOkfifths, but 
when she lives separately she gets nothing. 

After referring to the fact that Maung Aung Myat 
had two wives, “ like many other Twinzayos”: that 
Mi Me was already married to him when he took to 
wife her younger si.ster Mi Shwe Ma, the plaintiff ; 
and that there was no ceremony, “both parties being 
eindaiiugyi”, stated that “from that time onwards 
she was publicly know as his wife as well as Mi 
Me”, and after a review of . the evidence in the case, 
said : — 

“ The District Judge after referring to the loose way in which the word 
wife Maya is used amongst the Burmese even in the Dhammathats, held 
that the point at issue must be determined by a consideration of the 
evidence as to. the status, mode of living and eating, habits, and otlier 
circumstances of Maung Aimg Myat and Mi Shwe Ma. That is the 
ordinary rule and it is sufficient for the proper decision of this case. 
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In coming to the conclusion he did, , the District Judge apparently relied 
on the following considerations :• — (i) that Mating Aung Myat’s ordinary 
or permanent residence, where he ate and slept and did his business, was 

Me’s house ; (ii) that the occasions of the disturbances and the fire 
were exceptional ; (Hi) that Mi Pu and San Dun were not worthy of credit, 
and therefore it was not proved that Mi Shwe Ma lived in the same house 
with Mi Me and Maung Aung Myat after the disturbances ; (???) tliat Mi 
Shwe Ma travelled to Shwezettaw in a separate cart and ate out of a separate 
pot, when Mi Me went ; (?;) that the Zayat where the fast Avas kept was open 
to the public, and it was not proved that Mi Shwe Ma went with Maung 
Aung Myat ; (vi) that invitations to religious offerings, etc., were issued in 
in the names of Maung Aung Myat and Mi Me, and never in the name of 
Mi Shwe Ma ; (inl) that it was not proved that Mi Shwe Ma assisted 
Maung Aung Myat in the management of his oil-wells or other business, 
or in the acquisition of property ; (vlii) that tiie gift of three oil-wells to 
Mi Siiwe Ma showed that she was not a wife entitled to inlierit ; (?..;) that 
it was not proved that Mi Shwe Ma attended on Maung Aung Myat in his 
illness ; (a?) tliat thath.imeda was paid by Mi Shwe Ma separately ; (a??) that 
on tlie authority of the late Cliief Judge of the Chief Court, Lower Burma, 
in Ma Wun Di v. Ma Kin (1) when a Burmese woman cohabits with a 
man wlio, she knows, is already married, the presumption is that she is a 
mistress and not a wife ; and (xu) that Mi Shwe Ma in taking IMaiiog 
Aung Myat ‘‘ stole ” Mi Me’s “ husband ”, and so committed a moral offence 
condemned«* generally among Burmans. 

I have studied the evidence carefully and I find myself unable to 
concur in the District Judge’s view of it. He does not seem to me to liave 
regarded it fairly. To begin with, the facts that Mi Shwe Ma was Mi Me’s 
own sister and that her connection with Maung Aung Myat lasted for 20 
years, and Avas a'l through that time publicly known and looked upon as a 
marriage, were strongly in Mi Shwe Ma’s favour. 

The opinion o£ Sir H. Adamson in the case quoted coming from such 
an authority very naturally impressed tiieir Lordships of the Privy 
Coimcil. But all tlie same I venture to doubt its correctness. On the face 
of it, it is a remarkable utterance with respect to a state of things in 
which polygamy is admittedly legal. It is based apparently on the pre- 
judice Avhich undoubtedly exists among Burmans, at least in Lower Burma, 
against a married man taking another wife. But surely that prejudice is 
directed against the taking of the second woman and not against a (second) 
wife as opposed to a concubine or a mistress. Then again is it not a 
mistake to use the word “ mistress at all ? The Buddhist Law speaks of 


(1) (1907) 1. L. R. 35 Calc. 232, 233 ; L. K. 35 1. A. 41, 43. 
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wives and concubines. The feeling in favour of monogamy is so strong 
among English people that it is necessary to be on one’s guard. The 
“mistress” of Western Europe is a different thing from the concubine of 
tlie Dhamraathats. To convert a wife or even a lawful concubine into a 
mistress seems to be consistent neither with tlie Buddhist Law nor the 
cause of religion and virtue. However, in this case the burden of proof 
already lies on Mi Shwe Ma by reason of her separate living ; so that the 
citation of Ma Wun Di's Case is not very material. 

The episodes of the disturbances and the fire must be considered along 
with all the otlier circumstances of the case. My opinion of them is that 
as far as they go, tliey support the plaintiff’s contention that she was a 
wife.” 

After discussing the evidence on the various points 
referred to above in order to show that the other 
conclusions of the lower Court were more or less 
erroneous, the Judicial Commissioner concludes as 
follows : — 

“ The only one of the points which the District Judge took against 
the plaintiff which has anything in it is the fact that Mamig Aung Myat 
gave her three loelU, and the question is whether tliat is sufficient to 
negative the inference suggested by all trie circumstances in the case 
which tend to show that the plaintiff had the status of a wife entitled to 
inherit. On consideration, my opinion is that it is not sufficient. Maung 
Aung Myat similarly gave wells to Mi Me’s children. It might have been 
a convenient method of arranging for Mi Shwe Ma’s maintenance during his 
life time. 

The District Judge’s remark tiiat Mi Shwe Ma “ stole Mi Me’s 
“ husband,” etc., appears to me to beg the question. There is no prohibition 
in the Buddhist Law against a man maiTyiug two sisters : and altliough 
there may be some popular prejudice against it, that is not sufficient to 
override tlie facts proved and admitted in the case, which show that Maung 
Aiiiig Myat did marry Mi Shwe Ma. There is no evidence that he was consi- 
dered by anybody to have committed a moral offence by doing so. The 
point is in fact irrelevant. 

It is unnecessary to refer further to the lower Court’s finding that 
if Mi Shwe Ma was a wife she was not entitled to inherit.’’ 

The decree of the Court below was therefore 
revt'.rsed and it was decreed that the plaintiff was 
satisfactorily proved to be a wife entitled to inherit 
on an equal footing with the first defendant. 
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On this appeal, 

De Gruyther K.C. and E. U. Eclclis, for the appel- 
ants, contended that Mi Shwe Ma had not proved that 
she was the wife of Manng Anng Myat. It was clear 
on tlie evidence that, though Manng Aung Myat paid 
visits from time to time to her, his permaoent resi- 
dence was with Mi Me. That they all went away 
and lived together temporarily during the disturb- 
rances wliich followed the annexation of Burma, and 
on the occasion when the village where they lived 
was burned down, was quite consistent with the first 
appellant’s case. That there wms no entertainment at 
the alleged marriage ; tliat invitations were always 
issued in the joint names of Manng Aung Myat and 
Mi Me, and never in the name of the respondent ; that 
the thathamecla tax was paid by the respondent 
separately, but by tlie two others in their joint names ; 
that tlie respondent took no sliare in the oil-well' 
business ; that there was no case proved in which the 
two women acted in any social way jointly as wives 
on an equal status; the incidents of their travelling 
when the respondent had a separate cart, and took 
hei- food separately ; tliat Mi Me attended Maung 
Aung Myat in his last illness and performed the 
funeral ceremonies at his death, were all facts which 
showed that Mi Me \vas in a different and superior 
position from that to which the respondent was 
consistently relegated in their domestic life. The 
presumption was that she was, if a wife at all, one of 
a lower status than Mi Me. Reference was made to 
Ma WtinDi v. Ma Kin (1), a passage from the judg- 
ment of the Chief Judge of Lower Burma, which their 
Lordsliips of the Judicial Committee quoted with 
approval. In any case the respondent was not 

(1) 1907) 1. L. E. 35 Calc. 232, 236 ; L. K.- 35 I. A. 41, 46. 
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entitled to share equally with the first appellant, and 
if the status was not equal, it was submitted, she had 
no right to inherit at all. 

Sir R. Finlay K.O., J. M, Parikh and C. G. S. 
Pillay, for the respondent, contended that it was 
established on the evidence that she was the lawful 
wife of Maung Aung Myat. Polygamy was lawful 
among Burinans, and the chief or principal wife was 
the one first married -. Mi Kin Gale v. Mi Kin Gyi (1) ; 
one afterwards married, if an inferior or lesser wife, 
was none the less a lawful one and shared on equal 
terms with the other. Reference was made to “ Notes 
on Buddhist law” by Sir .lohn Jardine, paragraphs 3, 
15, 19, 23, 26 and 55 ; Chan Toon’s “ Principles of 
Buddhist Law” (Ed. 1903), Chapter on “Marriage, 
pages 23, 26, and Ma Wun Di v. Ma Kin (2). Admit- 
tedly no liarticular ceremony w'as essential, and no en- 
tertainment to relations and friends as both parties had 
been married before. The respondent was the sister 
of the first appellant, and was on good terms with her 
after the marriage ; they visited one another, and the 
respondent lived with lier mother after her marriage ; 
those were all facts significant as showing that the 
respondent wuis a real wife and not merely a concu- 
bine. There was, it was submitted, a presumption of 
marriage as against concubinage. As to the status of 
the respondent, the evidence irresistibly raised an 
accumulative case of consent on the part of the first 
appellant ; and slie had acquiesced in the status of the 
respondent for 20 years. On the whole evidence, it 
was submitted that the respondent was entitled 
to inherit on an equal footing with the first apijellant. 
As to the share she ought to get, her right in her 
husband’s life-time and her right to succession on liis 

(1) (1910) Upper Burma Rul. 42. (2) (1907) I. L. It. 3.5 Calc. 232 ; 

L. R. 35 I. iV. 41. 
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death, were not dependent on one another ; and she 
might in the latter case have the right to half his 
e.state without having had any right to it during his 
life-time. Reference was made to Ali Ka v. Maung 
Thet (1). If a wife, she was entitled to one-half of 
what her husband died possessed of: “Notes on 
Buddhist Law” by Sir J. Jardine, paragraphs 37, 43 
49, 50. 

De Qruyther K. 0. replied referring to Ohan Toon’s 
“ Principles of Budhist Law ” as being the best book 
on the subject. All the property now in dispute 
was j)roperty acquired since the alleged marriage of 
Maung Aung Myat and the respondent, wdio, it was 
submitted, acquired all the interest she had in his 
property at her marriage to him and not at his death 
and she therefore had no right to sliare in his pro- 
perty : Mi Kine Gale v. Mi Kin Gyi (2), and the 
extracts from the Dainmathat.s at page 45 of the 
I’eport of that case. It was the question of eating out 
of the same dish that was the test of a w'oinan 


being the wife, and the resxiondent never ate out of 
iilie same dish as Maung Aung Myat. As was said in 
3Ia W'un Di v. Ma Kin (3), there was little or no 
evidence of the respondent being a “ wife ” excej)t the 
use of that term by the witnesses, and tlie same word 
was applied by all to relations not inatrinionial. 

dhe judgment of their Lordships was delivered by 

Lord Macnaghten. This is an appeal from a 
judgment of the Judicial Commissioner of Upper 
Burma reversing a decree of the District Court of 
Mag we. 

(1) (1873) Selected Judgment’s (2) '1910) Selected Judgments 
from Upper Burma Rul. from Upper Burma Rul. 42 

(1872— 1892) p. 6. 46, 47. 

(3) (1907) I. L. R. 36 Calc. 232, 240, 241 ; L. R, 35 I. A. 41 46. 
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The question on which the Courts differed relates 1912 
to the status of the plaintiff, Mi Shwe Ma. She claims mThb 

to have been lawfully married to one Manng Aung »?• 
Myat, deceased, and as his widow to be entitled to 
share equally in his estate with her elder sister Mi 
Me, who had been married to him for many years 
before his connection with the youuger sister. 

In Burma polygamy is undoubtedly lawful, and 
it is not unlawful to marry the sister of a living wife, 
though such a marriage is not considered qxxite 
respectable, while marriage with a deceased wife's 
sister is looked upon as pi’oper and even laudable. 

The law relating to marriage in Burma is extremely 
lax. No ceremony of any kind is essential. Mutual 
consent is all that is required. In the absence of 
direct proof consent may be inferred from the conduct 
of the parties or established by reijutation. But 
when proof of marriage depends wholly or mainly 
on reputation the circumstances of the case must be 
scrutinised with some caution, because tlie same word 
which is used to de.scribe a woman lawfully married 
is applied by the Burme.se to a woman living with a 
man on less honourable terms. The lax notions pre- 
valent among the lower classes on the subject .seem 
to be generally deplored and condoinhed by tlieir 
betters, and it may be that the difference of opinion 
between the two Courts is due in .some measure to 
the fact that the District Judge was a native gentle- 
man, an educated Burman, who naturally regarded 
with little favour, if not with positive repugnance, 
practices tolerated by the law of his country, but not 
in accordance with the standard of a higher civili.sa- 
tion. On the other hand, the Judicial Commissioner 
was an Englishman of great experience, without any 
prejudice in favour of Westeim notions, wdiose only 
object seems to have been to administer the law truly 
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and indifferently as he found it laid down in the 
Dhammathats and the rulings of his predecessors, and 
in Sir John Jardine’s “Notes on Buddhist Law,” which 
seems to be the principal authority on the subject. 

Both the learned Judges analyse the evidence with 
great care, though they regard it from different stand- 
points. The District .Judge puts aside the testimony 
of some witnesses as unworthy of belief, while the 
Judicial Commissioner thinks there was no reason for 
disci’editing them. Whether that particular testi- 
mony is accejited or not there is very little contradic- 
tion in the evidence. There is abundance of evidence 
to the effect that Mi Shwe Ma was recognised as the 
wife of Mating Aung Myat. Mi Me herself* says, 
“ Plaintiff was known notoriously as Mating Aung 
Myat’s wife. ’ No one says that she occupied a dis- 
honourable or an inferior position. Mating Aung 
Myat was a Twinzayo, that is an hereditary oil-well 
owner, and as such entitled to receive every year a 
certain number of oil-well sites in the oil-bearing 
district of Yenangyating in Upper Burma. Twinzayo 
after Twinzayo comes forward on both .sides to say 
that Twiuzayos generally have two wives, and that 
Mi Shwe Ma was Mating Aung Myat’s wife. Some of 
the witnesses may have used the word translated 
“ wife ” in a loose sense, but at least one witness on 
each side says that Mating Aung Myat and Mi Shwe 
Ma were “ husband and wife ” — an expression which 
seems to convey the meaning that she was his wedded 
wife. Then it may be observed that one of the wit- 
ne,sses, who says that Mi Shwe Ma was Maung Aung 
Myat’s wife, was not a Btirman, but a Mahomedan of 
some position, being the head clerk in the Burma Oil 
Company. 

The points on which most reliance was placed on 
behalf of the appellant seem capable of explanation. 
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One point was that there was no entertainment given 
on Mi Shwe Ma’s alleged marriage. When there is a 
marriage between persons who have not been married 
before, it seems to be usual to give an entertainment 
at which “ pickled tea ” is the principal feature, or 
at least the chief delicacy. There was no pickled tea 
at Mi Shwe Ma’s wedding. But then it seems that, in 
the case of persons who have been married before, 
it is not usual to have these entertainments. Maung 
Aung Myat had five or six children grown up living 
with him, and Mi Shwe Ma was a widow with two 
children living. Then something was made of the 
fact that Mi Shwe Ma continued to live with her 
mother in her own house. But there is authority for 
saying that such an arrangement is a mere matter of 
convenience, and probably necessary for the sake of 
peace and quietjiess, when each wife has a family 
of her own. G-reat stress was laid on the fact that it 
was not clearly proved that Maung Aung Myat and 
Mi Shwe Ma messed together, or used to “ eat out of 
the same pot.” “ Eating out of the same pot” seems 
rather to be an outward and visible sign of social 
eqhality than a proof of matrimony. A man united 
to a woman of lower degree raises her to his own 
social position by “ eating out of the same pot. ” Here 
there is evidence that Maung Aung Myat took his 
meals with Mi Shwe Ma and her family when he 
visited her. It is difficult to see how there can be 
any question of social inferiority in the present case. 
Mi Me was Mi Siiwe Ma’s siater, and on perfectly good 
terms with her and the mother during Maung Aung 
Myat’s life. As to Maung Aung Myat’s business, he 
seems to have managed it himself. Sometimes one 
sister and sometimes the other, sometimes both, were 
seen with him when he visited liis oil-wells, but 
apparently he kept the business in his own hands. 
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On the whole tlieir Lordships are of opinion that 
the appellants have not made out a sufficient case for 
disturbing tbe judgment of the Judicial Commissioner, 
and their Lordship.s will therefore humbly advise His 
Majesty that the appeal should be dismissed with 
costs. 

Ajypeal dismissed. 

Solicitors for the appellants : A cl/fm, 

Lee Sf Eddis. 

Solicitors for the respondeat: T. L. Wilson Sf Co. 


CIVIL RULE 


NEPAL CHANDRA ROY CHOWDHUR T 


NIRODA SUNDARI CHOSE 


E'c parte decree — Applicaiion jor seUing aside ex parte decree — Limitation - — 
LimUation Act (XV of IS 77)^ Sch. //, Art. 16i — Limitation Act (IX 
of 1903).^ Sell. /, Art. 164 — General Clauses Act (X oflS97)^ s. 6. 


Where the right of the judgment -debtor to make an application for 
setting aside an ex pjarte decree was lost under tlie provisions of Article 104, 
Schedule 11 of the Limitation Act of 1877, long before Act IX of 1908 was 
passed, tlie provisions of the new Limitation Act of 1 90S cannot revive the 
right to apply for setting aside tlie decree. 

Civil rule obtained by the plaintiffs, Nepal 
Chandra Roy Chowdhury and another. 

The petitioners brought a suit for recovery of the 
amount due on an instalment-bond executed by Behari 
Lai Ghosh, the husband of the defendant, who is the 
opposite party in this Rule, for rent and salami of the 

Civil Kills, No. 5565 of 1911, against the order of Ghmidra Bliusaii 
Banerjee, Additional Subordinate Judge of Khulna, dated September 1911. 
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laud in wliicli tlie defendant re.sided with her husband 
and children. The suit was decreed ex parte oir the 
28th March 1906. The plaintiffs alleged due service of 
summons of tlie case on the defendant. The defendant chowdhuky 
denied it. On the 19th February, 1907, the plaintiffs 
applied for execution of the said decree, and in execu- 
tion thereof duly attached the price of land and the 
huts standing thereon and belonging to the defend- 
ant. The property was sold on the 27th May, 1907, 
and purchased by the plaintiffs, who were the decree- 
holders. The plaintiffs duly took delivery of posses- 
sion of the land through the Court, and in 1910 erected 
a house on the land. On the 27th June, 1911, the defend- 
ant filed an application under Order IX, rule 16 of 
the Code of Civil Procedure for setting aside the 
ex parte decree of the 28th March, 1906, on the ground 
of non-service of summons on her. The decree was 
set side on the 7th September, 1911, the Subordinate 
Judge finding that there was no service of summons 
and holding that the provisions of the new Limitation 
Act of 1908 were applicable. On the 17th September, 

1911, the plaintiffs applied under section 114 and 
Order XLVII, rule 1 of the Code of Civil Procedure, 
for a reconsideration of the order of the 7th September 
1911, on the ground that the application under Order 
IX, rule 13, was time-barred under Article 164 of the 
Second Schedule of the Limitation Act of 1877. This 
ai^plication was rejected on the 19th Sej)tember 1911. 

The plaintiffs thereupon applied to the High Court 
under section 15 of the Provincial Small Cause Court 
and section 115 of the. Code of Civil Procedure for 
setting aside the orders of the 7th and 19th September 
1911. 


Balm Charu Chandra Biswas, for the petitioners. 
The lower Court was clearly wrong in ai)plying Act 
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IX of 1908. The right to set aside the ex parte decree 
accrued while the Limitation Act of 1877 was in force, 
as soon as any process was taken to enforce the decree. 
The right became barred on the expiry of thirty days 
from the date of accraal, under Article 161 of the old. 
Limitation Act. That was long before the Act of 1908 
came into force. It was not as if no steps had been 
taken in execution, and the right to set aside conse- 
quently continued unaffected by the bar of limitation 
when the new Limitation Act came into operation, so 
that it might be said with some plausibility that the 
application would be governed by the provisions of 
the new Act. Here the right had been clearly barred 
under the Limitation Act in force at the time. And a 
right barred under Act XV of 1877 could not be 
revived by Act IX of 1908, simply because the appli- 
cation was made after the latter Act came into force 
See also section 2 of Act XV of 1877 and Mohesh 
Narain Mtmshi v. Tarack Nath Moitrail). The 
absence of any expre.ss saving clause like that in the 
present Act has not in any way changed the law, in 
view of the clear provisions of the Gleueral Clauses Act 

X of 1897, section 6(n) and (c) and section 8. The 
terms of section 6(a) are wide enough to cover a case 
like this. 

No one ajrjreared to .show case for the ojjposite 
party. 


Bebtt and Oabnduff JJ. This Rule was issued 
to show cause why an order passed by the Subordinate 
J ndge setting aside an ftjc jparte decree should not be 
reversed on the grourrd that tire apirlication on whicli 
it was made was barred by limitation. The present 
applicairt brought a suit to recover tire amount due on 
an instalment bond, and obtained an ex picirte (lecxQQ 

L. R. 20. 1. A. 30. 
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on the 28th March 1906. Execution was applied for 
on the 19th February 1907, and the property of the 
judgment-debtor was sold and purchased by the 
decree-holder on the 27th May 1907. The present 
application by the opposite party to set aside the 
ex parte decree was made on the 27th June 1911, that 
is to say, more than four years after the conclusion of 
the previous proceedings. Before the lower Court 
it was contended on behalf of the piusent applicant 
that the application was barred on the ground that 
the application to set aside the ex parte decree obtained 
by the applicant could only have been made when 
the provisions of the Limitation Act of 1877 were in 
force, and that, as under Article 164 of the Second 
Schedule of that Act, the application ought to have 
been made within thirty days from the date of 
/ executing the process for enforcing the judgment, 

the application was barred by limitation long 
before it was made on the 27th June 1911, and the 
right of the opposite party to make the application 
was lost long before the passing of Act IX of 
1908, the present Limitation Act. The learned 
f Subordinate Judge was, however, of opinion that 

the limitation provided in Article 164 of the 
First Schedule of Act IX of 1908 was applicable, and 
that the application was in time, as it was within 
thirty days of the time when the applicant had 
knowledge of the decree. The Rule was issued to set 
aside the order of the Subordinate Judge, and no one 
has appeared to contest it. In our opinion, the view 
taken by the learned Subordinate Judge cannot be 
accepted. The right of the opposite party to make 
the application was lost under the provisions of 
1 Article 164, Schedule II of the Limitation Act of 1877, 

I long before Act IX of 1908 was passed, and section 

6 of the General Clauses Act distinctly provides that 

jf . . . ■ ' 
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1912 the repeal of the old Act would not have the effect of 

Nepal reviving any right not in force or existing at the time 

the repeal was made. We think, therefore, tliat on 
Chowdhuri this ground the Rule must be made absolute, and the 
Niroda owter of the Subordinate Judge set aside. The appli- 
SuNDARi cant is entitled to his costs of this hearing. 
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Ghose. 


.Rule ahsolute. 


Feh, C). 


APPELLATE CIVIL* 

Before Sir Lawrence H. Jenlnm^ K, 0.1. Chief Justice.^ and 
Mr. Justice N. B. Chatter jea. 

EASTERN MORTGAGE AND AGENCY Co., Ld., 


PURNA CHANDRA SARBAGNA.^ 

Privy Council — AppUcation for leave to appeal — Lmitation — Admissihility 
of apijoeal filed after six months of the judgment — Time for taking copy 
of judgment and decree — Limitation Act (IX of 19 OS) s. 12 ; Sch. 1^ 
Art. 179. 

Clause (2) of Bection 12 of tlie Limitation Act, 1908, applies to an appli- 
cation for a certificate under Order XLV of the Code of Civil Procedure. 

Application for leave to appeal to the Privy 
Council. 

The judgment appealed against in this matter was 
passed by the High Court on the 3rd June 1910. 
The appellants to His Majesty in Council applied, 
on the 12th June 1910, for copies of the judgment and 
decree. Copies were ready on the 30th August, and 
the petitioners actually got them on the 31st August 
1910. The petition for leave was filed on the Stli 
December 1910, the six months from the judgment 
appealed against expiring on tlie 3rd December. 

® Application fill- leave to appeal to His Majesty in Council, No. 102 of 
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Balm Jogesh Chandra Roy fwitli liim Balm Shib- 
Chandra Palit and Babu Prakash Chandra Maziini- Eastern 
dar), for tlie respontieiit, took a preliminary objection 
to the adinissibllity of the appeal. The application agency Co., 
for leave to appeal to the Privy Council was tiled more 
than six months after the date of the decree in appeal. Pitkna 
O f course the provisions of the new Limitation Act of 
1908 may be said to be against my contention, and I 
admit that the construction put by your Lordships on 
section 12 of the Limitation Act of 1908 will decide 
the point. I contend that clause (.2) of section 12 
cannot apph^ to such an application. 

Dr. Rashbehary Chose Cwitb him Babu Gunada 
Charan Sen ), for tlie appellant. The alterations made 
in section 12 of the Limitation Act of 1908, read with 
Article 179 of the same Act, make it clear that time 
taken for getting copy of the decree is now to be 
excluded. 

Babu Jogesh Chandra Roy, in reply. 


Jenkins C.J. and Chatter je a J. This is an appli- 
cation by way of a petition to the Court under Order 
XLY, rule 2 of the Code of Civil Procedure, 1908, by 
one desiring to appeal to His Majesty in Council. 

A preliminary objection has been raised that the 
application is out of time, and in support of this it is 
argued that clause (2) of section 12 of the new Limitation 
Act does not apply to an application for a certificate 
under Order XLV of the Code. But the answer to this 
is furnished by the phraseology of Article 179 of the 
first Schedule of the Limitation Act, which describes 
an application of this kind as an application for leave 
to appeal to His Majesty in Council. It is manifest, 
therefore, that clause (2) of section 12 of the Limitation 
Act does apply to applications such as the present, and 
the objection fails. 


» 
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As the decree from which it is sought to appeal is 
one of reversal, the only question is whether the 
amount or value of the subject-matter in dispute is of 
the requisite amount, or whether it involves directly 
or indirectly some claim or question to property of 
the value of Rs. 10,000. 

The facts are these; The appeal now before us 
relates to rent, and it is said that the tenants have been 
evicted from a part of the land included in the tenancy, 
and the result has been that the High Court has 
decided that the rent is suspended and no claim there- 
fore lies as long as the eviction continues. 

The amount of the rent is Rs. 1,300 and odd, and it 
is claimed on the part of the applicant that if this sum 
of Rs. 1,300 is capitalized, it will reach a sum of more 
than Rs. 10,000. Further, it has been said on the part 
of the applicant that the eviction has been brought 
about by the creation of leases in favour of the tenants 
in perpetuity which cannot be brought out, and there- 
fore the dispossession must continue for ever. It is 
accordingly claimed that the amount of the capitalized 
value of Rs. 1,300 would be more than Rs. 10,000 ; but 
the other side says that the capitalized value falls far 
short of that amount. 

We have not before us the materials necessary for 
the decision of this question, and we must therefore 
utilize the provisions of rule 5, Order XLV of the 
Code, and refer the dispute to the Court of^^ first 
instance to determine the amount or value and return 
its report to this Court. 


WWfWWm 
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APPELLATE CIVIL. 


Before Mr. Justice Chitty^ Mr. Justice Coxe and Mr. Justice D. G hatter jee. 

RADHA KANTA CHAKRA VARTI 

V. 

RAM AN AN DA SHAHA.^ 


Estoppel — Non -transferable occupancy lioldmg — Mortgage of the holding — 
Purchaser of the holding at private sale — Subsequent least by landlord 
to purchaser — Evidetice Act {I of 1872), s. 115. 


"''•'Appeal from Appellate Decree, No. 2457 of 1908, against the decree of 
A. H. Cuming, District Judge of Tipperah, dated July 28, 1908, reversing 


the decree of Lalit Mohan Bose, Munsif of Tipperah, dated June 17, 1907. 

(1) (1905) 9 0. W. N. coxLViH. (3) (1846) 3 0. B. 176. 

(2) (1 908) I. L. K. 35 Calc. 904 ; (4) (183 ) 4 Ad. & E. 782. 

12 0. W. N. 721. 




1912 
Feb. 12. 


A person, having a raiyati interest in certain lands, niortgaged the same 
to the plaintiff without the landlord’s consent Subsequently, various 
transfers of jiortions of the lauds mortgaged were effected to dift’erent 
persons by the widow of the mortgagor. Finally, the widow sold a portion 
of the mortgaged lands with tiie consent of tlie landlord to one Radha 
Kanta Chakravarii, who after his purchase took a fresh lease of the same 
from tlie landlord at an eulianced rent on payment of a premium. A 
suit having been instituted by the mortgagee for recovery of the mortgage 
money, the widow and all the subsequent transferees, including ti.'e 
purchaser, were made parties. The purchaser pleaded that he was not a 
necessary party to tlie suit, and that the mortgage was invalid on the 
ground that the raiyati right was not transferable. Tlie D’strict Judge 
having decided against him on these points, the purchaser appealed to the 
Higli Court : 

held (Coxe J. dissenting), that the purciiaser claiming under a title 
partly at least created by the mortgagor, was estopped from raising the 
plea of non- transferability of the holding, 

Krishna Lai Saha v. Bhairab Chandra Rahat (1), Asmatiinnesha Kkatun 
Saheba v. Harendra Lai Bisioas (2), Doe v. Stone (3), Doe v. Vichers (4), 
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Hughes v. Howard (1), DeUndra Nath Sen v. Mirza Ahdiil Samed Seraji (2) 
referred to. 

On the 13th October 1900, one Marii Rain Kaibarta 
mortgaged without the landlord’s consent certain 
lands, in which he had raiyati rights, to Rainananda 
Shaha to secure Rs. 400 and interest at the rate of 
Re. 1-14 per cent, per mensem. Maui Ram died, leav- 
ing him surviving his widow as his soie heii. Subse- 
quently, various transfers of portions of the lands 
mortgaged were effected to different persons. There- 
after, on the 11th January 1907, the widow with the 
consent of the landlord sold a part of the mortgaged 
lands to one Radha Kanta Ohakravarti. The mortgage 
money not having been paid off, Ramananda Shaha, on 
the 12th .January 1907, instituted a suit lor recovery of 
the same against the widow and the transferees, other 
than Radha Kanta, who, on the 27th January 1907, 
took a fresli lease f rom the landlord of tlie lands he had 
])nrchased from the widow at an enhanced rent on 
paymen t of a jiremiuni. On the defendants objection 
Radha Kanta was, on the 5th February 1907, made 
a party defendant No. 6 in the suit. Ihe Cotiit 
of first instance dismissed the suit as against defend- 
ants Nos. 3 and 6, and decreed it as against the 
other defendants. On appeal, the judgment of the 
lower Court was reversed, and the suit was decreed 
against defendant No. 6 also, while the appellant with- 
drew his appeal against defendant No. 3. Thereupon 
the defendant No. 6 appealed to the High Court 
on the ground that he was not a proper and necessary 
party to the .suit, and that he was not estopped under 
section 115 of the Evidence Act from pleading that 
the plaintiff’s mortgage was void, and inoperative as 
against him on the ground of non-transferability. 

(1) (1858) 25 Beav. 575. (2) (1 909) 1 0 C. L. J. 1 50. 
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The appeal came on for hearing before Chitty and 
Coxe JJ., and their Lordships having differed in 
opinion, passed the following jndgments 

Chitty J. This is an appeal by Eadlia Kanta Chakravarbi, defendant 
No, 6, in a mortgage suit against the decree of the District Judge of 
Tipperali, making him liable under the mortgage. One Maniram, or Maim, 
Kaibarta, husband of defendant No. 1, by a mortgage bond dated 27th 
1307 0 3th October 1900), mortgaged 8 kanis 13 gtindas 3 karas of land, in 
which lie held raiyati rights, to the plaintiff to secure Rs 400 and interest at 
Re. 1-14 per mensem. Maniram died without having paid off the mortgage 
or any part of it. His widow, defendant No. 1 , transferred some portion of 
the land to defendant No. 2, who again sold to defendant No. 3. Defendants 
Nos. 3 and 4 are puisne mortgagees of those portions. By a Jcohala dated 
and registered on 27th Pous 1313 (11th January 1907) defendant No. 1? 
with tlie Gonsent of the landlord, sold plots 1, 2, 3, 5, 6 and 7 of tlie lands in 
suit, measuring between 4 and 5 kanis, to defendant No. 6. This suit was 
filed by plaintiff on 12th January 1907. .Defendant No, 6 was not at first 
made a party. After the institution of the suit, namely, on the 13th Magk 
1313 (27th January 1907), the defendant No. 6 took a fresh settlement from 
the landlord of the land which lie had purchased from defendant No. 1, and 
a patba and kabuliyat at an enhanced rent were exchanged. Defendant 
No. 6 was added as a party defendant on 5th February 1907, and, with 
defendant No. 3, alone contested the suit. 

The only points for our determination are (i) wdietber defendant No. 6 
was a proper and necessary party to the suit, aud (ij) whether lie is estopped 
from pleading the invalidity of the mortgage on the ground that the raiyati 
right of Maniram was not transferable. The District Judge decided 
against him on both points, and defendant No. 6 has appealed. As to tlie 
first point, the appellant’s Pleader relied on the case ot Jagg esicar Dutt v. 

(1), but in niy opinion tliis is a very different case. 
There, it was lield, that a third party, wdio is in no way connected with the 
mortgage and who claims adversely to both mortgagor and mortgagee, cannot 
be made a party to a suit on tlie mortgage in order to try the question of his 
title. Here defendant No. 6 admittedly acquired a title to the land in question 
in the first instance from the mortgagor, but claims to have exchanged 
it for sometliing better by subsequently taking a fresh settlenient from 
the landlord. The question whether lie can be allowed to do this is a 
question properly arising for determination in the mortgage suit, and he was, 
therefore, rightly made a party defendant. 


1912 

Radii A 
Kanta 
Chakra- 

VARTl 

■ v, ' ■ 

Ramananda 
Shah A. 


(1) (1906) I. L. R. 33 Calc 425. 



i ijl 

1912 

: I; 1 

Kadha 


Kanta 


Chakiu- 


VARTl 

^ 1 ! 1 

V, 

' 'i ' 0 1 1 

Ramananda 

■/i li i 

■ Shah A. 


Chitty J. 




INDIAN LAW RBPOETS. [VOL. XXXIX. 


The next question is whether he is estopped as a representative of the 
mortgagor from denying the validity of the mortgage, in other woids, can 
he now be allowed as against the mortgagee to relinquish the title wiiich he 
derived from the mortgagor, and set up the title subsequently acquired 
from the landlord ? The learned pleader for the appellant cited tiie case of 
Agarjan Bibiv. PajiauUa (1), but, in my opinion, that case has really no 
bearing on the present question. The question seems to me one to be 
decided on general principles of equity. Defendant No. 6 having previ- 
ously obtained the landlord’s consent, purchased a portion of this holding 

from defendant No. 1. He clearly derived his title to what lie purchased 
from defendant No. 1 alone and not, as has been argued, from defendant 
No. 1 and the landlord together. The whole title to what defendant No. 6 
purchased was in defendant No. 1, and the fact that the landlord’s consent 
was necessary before she could part with it does not mean that the title 
was derived in part from the landlord. 

Defendant No. 6, therefore, took what he purchased subject to tlie 
liabilities which defendant No. 1 or her husband had incurred, that is to 
say, he b)ok subject to the mortgage. If the suit Iiad then been brought 
agaijist him, be could not have denied the validity of tlie mortgage. Gan 
he subsequently tlirow off that title and acquire a new one for the obvious 
purpose of defeating flie mortgagee’s claim ? I am of opinion that it 
would be inequitable to allow him to do so, and it would certainly open the 
door to fraud in a large number of cases. 

The case of Krishna Lai Saha v. Bhairah Chandra Rabat and another 
(Second Appeal No. 35 of 1904) (2) was brought to our notice. The facts 
of that case appear to be very different from the present. There tlie 
contesting defendant had purchased tlie right, title and interest of the 
mortgagor at an execution sale. If the occupancy holding was not trans- 
ferable by custom, he took no interest in it by his purchase. That appears 
to me very different from the present case of a voluntary transfer by the 
mortgagor made with the landlord’s consent previously obtained. Here 
defendant No. 6 obtained a perfectly good title by his purchase from the 
mortgagor with the landlord’s consent subject only to the mortgage. There 
could be no possible object in his obtaining a fresh settlement from the 
landlord at an enhanced rent, except to defeat or endeavour to defeat the 
claims of the mortgagee. This he ought not to be allowed to do. I would 
dismiss tiie appeal with costs. 

As my learned colleague is of a different opinion, the case must be laid 
before the Chief Justice for reference to a third Judge. 


(I) (1910)1. L. K. 37 Calc. 687 ; 
14 C. W. N. 779. 


(2) (1905) 9 C. W, N. ccxLviii. 
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CoxR J. I think that this appeal ought to be allowed. The land 1912 

to which it rtdates was purchased by the appellant on the 11th January 1907 
with the landlord’s consent, and on the 27t]i January 1907 the appellant Kanta 

obtained a settlement from tiie landlord at an enhanced rent on payment of Chakka- 

a premium. The land formed part of a hoi ling whicli had been mort- VARTI 

gaged to the plaintiff witiiout the landlord’s consent by the husband of the itAMANANDA 
vendor of the appellant. The plaintiff sued upon the mortgage on the 12th Shaha. 
January 1907, not making the appellant a party. But as the other 

defendants objected, the plaintiff made the appellant a party on the 6th 
February 1907. It is found that the holding was not transferable without 
the landlord’s consent, and that tlie sale to the appellant was effected 
hona fide for consideration. 

Tiie ([uestion for decision is whetlier under these circumstances the 
appellant is estopped from pleading that the holding was not transferable 
without the landlord’s consent. That it was not so transferable is 

laid down in numerous rulings, of whicli the last is Agarjan Bihi v. 

Pcmaallch (1). The mortgagee took nothing by his mortgage, and all that 
has to be decided is whetlier the appellant is entitled to say so. Now, if 
he had purchased the holding in execution of a money decree, at which 
no title whatever would liave passed, and tlie judgment-debtor’s interest 
would, in the eye of the law, have continued to subsist \_BhirainiaU 

SimJek Shikdar v, Gopikant BhahaGl)'] and had subsequently taken a 
settlement, he would have been entitled to raise the plea that the 

holding was not transferable by the judgment-debtor witliout the 
landlord’s consent: Krhhna Lai Saha v. B hair ab Chandra Bahai and 
another (Second Appeal No. 35 of 1904) (3). It seems anomalous that a 
person acquiring title in sucli a manner should practically get the property 
free of encumbrances, while one who regularly purchases according to 
the law with the landlord’s consent should be bound by all that the 
original tenant debtor lias unlawfully done. 

Doubtless there is authority that a tenant who mortgages bis property 
without the landlord’s consent is estopped from afterwards pleading that 
it is not transferable. The learned Judges who decided the case of 
Agarjan Bihi v. PariauUa (1), guarded themselves from expressing an 
opinion on this point, and it has been strenuously argued in. this case that 
there can be no estoppel against the law of the land. * If it be assumed that 
the transferee knows the custom of the country that holdings are not 
transferable without consent, then, it is said, he cannot be misled by the 


(1) (1910) I. L. K. 37 Calc. 687 ; (2) (1897) I. L. K. 24 Calc. 355 ; 

14 C. W. N. 779. 1 C. W. N. 396. 

(3) (1905) 9 C. W. N. ccxLvni. 
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191 2 statement of the tenant that his holding is so transferable. Bnt undoubtedly 
there is plenty of authority for the opposite view' and I am not prepared 
now to question that authority. 

But I do not think that the principle of estoppel should be extended to 
purchasers with the landlord’s consent. If a man wants land which he 
Ramananda to be not transferable without the landlord’s consent and buys it 

Shaha, with the landlord’s consent, 1 do not see why lie should be bound by 

~ previous transfers without consent, which he had every reason at the time 

Goxe J, purchase for believing or indeed knowing to be invalid. He is not, 

I think, a mere representative of the tenant witlnn the meaning of 
section 115 of the Evidence Act, but something more than that. Two 
persons, the landlord and the tenant, had to join in giving him his title, and 
he does not derive his title exclusively from either but from both. So far 
as he derives it from the landlord, he is not, in my opinion, the representa- 
tive of the tenant, and is entitled to question the tenant’s alienations. 

Taking this view, I would allow the appeal and restore the Miinsif’s 
decision. • 

The case was thereiiijon referred to D. Chatterjee J. 
under s. 98 of the Code of Civil Procedure of 1908. 


Eadha 

Kanta 

CUAKEA- 

VARTI 


Bahu Harendra Narain Mitra and Babu Sasa-^ 
dhar Boy, for the appellant. 

Dr. BasKbehary Ghose, Babu Dhrrmdra Lai 
Kastgir and Babu Gopal Chandra Das, for the 
respondent. 

Cur. adv. vult. 


D. Ohatteejee J. An occupancy holding, which 
has been found to be not transferable without the 
consent of the landlord, was mortgaged to the plaintiff. 
Defendant No. 1, who is the heir of the mortgagor, 
sold a part of this holding to defendant No. 6 with 
the consent of the landlord, who subsequently gave a 
fresh lease to defendant No. 6 at an enhanced rent. 
On a suit being brought on the mortgage, the defendant 
No. '6 pleaded that the mortgage was void, as the 
holding mortgaged was not transferable without the 
consent of the landlord, and no such consent had been 
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obtained. There being a difterence ot opinion as 
defendant No. 6 was estopped from 
g the iion-traiisferability of the holding, the 

under section 98 
I shcill in this judg- 
and tlie 


to wlietlier 
pleading 

question has been referred to me 
of the Civil Procedure Code 
inent call defendant No. 1 the mortgagor, 
defendant No. 6 the appellant. 

It is contended by the learned vakil for the 
appellant that there can be no estoppel against a 
statute, and, as an occupancy holding is not transfer- 
able under the Bengal Tenancy Act, there can be no 
estopiDel from pleading what the statute provides. 
The statute, however, does not provide either tliat 
these holdings are transferable or not transferable, 
but leaves the question to be decided by local 
usage or custom : sbs sections 178 and 183. ibe 
existence or otherwise of the custom or usage is 
a fact to be pleaded and proved, and I do not 
tbink that the ijrinciple relied on has any application 
to the present case. It is next contended that the 
•purchaser is not a representative of the mortgagor 
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therefore, joined to pass such title as the appellant 
has accpiired. In this view the appellant has derived 
some title from the mortgagor, although he has 
acquired an additional title from the landlord, and 
to that extent at least he must be considered a 
representative of the mortgagor. The mortgagoi 
was bound by his deed of mortgage not to assert 
against the mortgagee that he had no right to 
mortgage, and the appellant, who derived his title, 
at least in part, from the mortgagor, cannot be allowed 
to make a like assertion. 

Against tills ^^iew of tlie law tlie learned, vakil 
for the appellant has relied on two cases— (i) an 
nnreported decision of Ghose and Pratt JJ., in 
appeal from xAppellate Decree No. 35 of 1904, Krishna 
Lai Saha v. Bhairah Chandra Bahat (1), and (u‘) a 
decision of Rampini, Offg. C.J., and Ryves J., in 
A.smatunn6ssa Khatun Sahsba v. ; Harsndt a Lai 
Biswas (2). In the first case an auction-purchaser of 
the interest of the mortgagor in an occupancy holding, 
who after his purchase obtained recognition from 
the landlord, w^as held to be hot estopped from plead- 
ing the non-transferability of the holding to a suit 
by the mortgagee on his mortgage bond ; the learned 
Judges said that the defendant No. 2 (the auction- 
purchaser of the. holding) stood on a higher ground 
independent of the purchase, and could not, therefore, 
be estopped from raising the plea of non-transfer- 
ability. In the second case the landlord himself pur- 
chased a mortgaged holding in execution of a money 
decree, and then took the plea in a suit by the mort- 
gagee on his mortgage, and was held entitled to do so. 

I do not think it would be right to distinguish 
these cases as cases of purchase by auction sale; for 

(1) (1905) 9 C.W.N. ccxLvni. (2) (1908) I. L. R. 35 Calc. 904 ; 

12C.W.N.721. 
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alfcliougli there were some cases in the books [see Lake 
Parbhu Lall v. Mylne (1), Qour Sundar Ldhiri v. 
Hem Ohunder Chowdhury (2), Bashi Chunder Sen v. 
Hnayet Ali (3)], which held on the authority of certain 
dicta of the Judicial Committee Ammdo Moyee 
Bosses Y . Dhonendro Chunder Mookerjee (4), Biriendro- 
nath Sannyal y. JRamcoomar Chose (5)], that estoi)pels 
binding upon the judgment-debtor were not binding 
upon the auction-purchaser, the matter has been 
finally set at -rest by the Judicial Committee itself 
in tlie case of Mahomed Mozuffer Hossein y. Kishori 
Mohan Boy (6), in which their Loi-dshii^s held that 
the auction-purchaser was bound by an estoppel 
which bound the person whose right, title and interest 
he purchased. There is, however, a material dis- 
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Radha 

Kanta 
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VARTI 

V, 

RamAnanda 

Shaha. 

Ohattkrjeb 
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tinction, and that is that in neither of those cases 


the mortgagor co-ojierated with the purchaser for 
creating a title in derogation of the mortgage. This 
upon general princiiiles of equity the mortgagor 
should not be allowed to do, and there is ample 
authority for this. I may refer in this connection 
to the case of Doe v. Stone (7), in which it was held 
that it was not open to a person who has derived 
title from a mortgagor, to set up against the claim 
of the mortgagee a title which the mortgagor himself 
could not set up. In the case of Doe v. Vickers (8), 
a mortgagor of a leasehold projierty suffered an 
ejectment and took a fresh lease ; he was not allowed 
to set up this new lease against the claim of the 
mortgagee. In the case of Hughes v. Howard (9), 


(1) (1887) 1. L. R. 14 Oalc. 401. 

(2) (1889) L L. R. 16 Calo. 355, 360. 

(3) (1892) I. L. R. 20 Calc. 236. 

(4) (1871J 14 Moo. I. A. 101, 111. 

(5) (1881) L. R. 8 I. A. 65; 

I. L. R. 7 Oalc. 107. 


(6) (1895) I. L. R. 22 Calc. 909 ; 

L. R. 22 I. A. 129. 

(7) (1846) 3 C. B. 176. 

(8) (1836) 4 Ad. & E. 782. 

(9) (1858)25 Beav. 575. 
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tlie mortgagor in coHasioii with the lessor and the 
second mortgagee incurred a forfeiture of the mort- 
gaged leasehold and took a fresli lease from the 
landlord, but was not allowed to set up this lease in 
answer to the suit of the mortgagee. The case of 
Debendm Nath Sen v. Mirza Abdul Smned SerajiiV) 
may also be referred to as supporting this conclusion. 

In the result, therefore, I agree with Mr. Justice 
Ohitty and hold that the appellant, the defendant 
No. 6, is estopped from raising the plea of non- 
transferability. 

0 . M. Appeal dismissed. 

(1) (1909) 10 0. L. J. 150. 
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APPELLATE CRIMINAL 


Before J/r. Justice Caspersz and 3£r. Justice Sharfuddin. 


SUEENDEA NAEAYAN ADHIOAEY 


EMPEEOE 


Sedition — Publication^ proof of — Necessity of proving^ postmg.^ or printing 
and puhlishimj under the directions of the accused^ lolien it is shown 
that the handwriting is his., and that the seditious matter was actually 
printed atid published — Seditious manuscript transmitted by post but 
intercepted before it reached addressee— Attempt to commit sedition— 
Penal Code (Act XLV of 1860) s. 124A. 

It 18 not necessary, in order to establisli the fact of publication of 
seditious matter transmitted tlirough the post office, on a charge under 
s. 124 A of the Penal Code, to prove the actual posting, nor that it was 
printed and published under tlie directions of the accused. If the seditious 
writing is shown to be in the handwriting of the accused, and it is further 
proved that the contents were in fact printed and published, there is 
sufficient evidence of publication by him. 

Regina Y, Lovett (X) ioWoNud. 

® Crinunal Appeal No. 277 of 1911, against the order and sentence passed 
by Umesh Chandra Sen, Deputy Magistrate of Malda, dated Dec. 5, 1910. 
(1) (1859) 9C. &P. 462. 
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The sending tlirough tlie post of a packet containing a manuscript copy 1911 
of a seditious pubhcation with a covering letter requesting the addressee to ^ 
circulate it among others, when the same was intercepted by another person Nakayan 
and never reached the addressee, con>stitutes an attempt within the purview Adhicary. 
of s. 124A of the Penal Code. 

Emperor. 

The appellant: was tried before Babii Ume.sb 
Chandra Sen, Dejputy Magistrate of Maid a, on a charge 
■ under s. 124A of the Penal Code, and convicted and 

sentenced thereunder, on the 15th December 1910, 

! to two years’ rigorous imprisonment. The prosecu- 

I tion story was that Snrendra made manuscript copies 

; of certain seditious priuted articles and posted them, 

on the 13th August 1910, at the Punchanpur Post- 
office, addressed to Durjodhan Das, a student in the 
1 Malda Zilla School, with a covering letter i-equesting 

;; the addressee and others to circulate the same amongst 

others. The packet was iutei'cepted by the Head- 
master and never reached the addressee. The fact 
of its having been posted by the appellant himself at 
the post-office was established by the Post-master and 
the khas-mahal tahsildar. The bandwriting of the 
manuscript was proved by direct evidence, by a com- 
parison of the disputed writing with the admitted or 
proved writing of the apirellant, and by circumstantial 
evidence. The printed originals of the manuscript 
copies were discovered in a locked bag belonging to 
him, the key of which he produced himself : while 
the paper of the incrimi uatiiig copies corresponded 
exactly in texture, water-mark, and general appearance 
with the folded papers found in liis possession. 

Mr. B. 0. Chatterjee and Babu Debendra Nath 
Bhattacharjee, for the appellant, 

Mr. Sultan Ahmed (Offg. Deputy Legal Remem- 
for the Crown. 


Oaspeesz and Sharpuddin JJ. The appellant, 
Surendra Xarayan Adhicary, has been convicted under 
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1911 section 124A of tlie Indian Penal Code, on a charge of 
Su^RA sedition, in that he made manuscript copies of certain 
Naratan seditious writings and circulated them through the 
Adhioary Durjodhan Das, a student in the Malda 

Emperor. ZiUa School. It is conceded, and we have satisfied 
ourselves, that the writings are seditious. But it has 
been urged by learned counsel for the appellant, first, 
that the appellant did not post or publish the packet 
in question ; secondly, that he did not write the incri- 
minating matter; and, thirdly, that the sentence of 
two years’ rigorous imprisonment is too severe, 
because the seditious writings were intercepted by 
the Head-master and were not read by the addressee. 

We have examined the evidence, and in our 
opinion the facts are beyond all reasonable doubt. 
The Post-master proves that the packet was posted at 
his office, and he saw the appellant, with w'hom he 
was acquainted, at his post-office on a market day, the 
13tli August 1910 (the date of posting the packet), being 
such a day. The khas-mahal tahsildar gives similar 
evidence, and we believe these witnesses. Moreover, 
it is not necessary to prove the actual fact of posting 
in a case as this. In Reg. v. Lovett (1), which was 
a case of seditious libel, it was ruled that if the 
manuscript of a libel be proved to be in the hand- 
writing of the defendant, and it be also proved to have 
been printed and published, this is evidence to go 
to the Jury that it was published by the defendant, 
although there be no evidence given to shew that 
the printing and publication was by the direction Of 
the defendant. The Jury found Lovett guilty. 

The substantial question in this case is whether 
the appellant wrote the manuscript papers. As to 
this, there is direct evidence and the evidence of 
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I)roved bandwiiting of the appellant. There are also I9ii 
certain circumstances connecting the appellant with su^ndra 
contents of the packet sent to Durjodhan Das. .. \ehica1y 

The appellant was a private tutor, and three of his ‘ t,. 

pupils have deposed to having seen him write. They Emperor. 
say that the manuscript papers are in his hand- 
wu'iting, and that they saw him write them. The 
relation of tutor and pupil is an intimate one ; the 
appellant and these boys were constantly together, and 
the appellant had no reason to apprehend that his 
pupils were watching his proceedings, which he 
conducted unsuspectingly. In the circumstances we 
think that the three witnesses are witnesses of truth. 

They are also amply corroborated. In no sense were 
the boys accomplices of the appellant in the commis- 
sion of the offence of sedition. It has been urged that 
the statements made by the boys to the Police Inspec- 
tor were not produced in Court. But we accept the 
explanation that no statements were recorded ; the 
Inspector made notes for his report, and the provisions 
of section 161 of the Code of Criminal Procedure were 
not followed. 

Then, there is the evidence of comparison of hand- 
writings. Mr. Ha rdiess. Junior, the expert witness, has 
deposed to the identity. He no doubt has received a 
training on the subject. But he has not much experi- 
ence, his age being only 22, and he does not know 
Bengali to any great extent. We have preferred to 
make the comparison for ourselves, and, so far as we 
can see, the writing in the seditious papers is that of 
the appellant. We may add that the deposition of the 
expert wdtness is very illegible, and that his cross- 
examination V7as stopped by the Magistrate for 
reasons which we do not appreciate. With regard to 
the papers with which the comparison has been made, 
there is no denial that they were written by the 
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appellant ^ a comparison may, therefore, be legiti- 
mately made witli these papers. 

Lastly, the circumstantial evidence that the apj)el- 
lant wrote the seditious papers is exceedingly strong. 
Tire printed origimxls of the manuscript copies sent 
to Durjodhan Das were found in the locked bag of the 
appellant, and he produced the key of that bag. The 
paper of the copies, in texture, water-mark, and 
general appeaiance, corre.sponds exactly with the f olded 
papers found in the ijossession of the appellant. 
The judgment of the Magistrate deals fully with the 
various details of the case for the Crown, and we need 
not consider it further. 

On the question of sentence, we observe that the 
appellant is a young man, and that his offence 
amounted to an attempt only. Section 124A, how- 
ever, includes an attempt in the definition of the 
offence of sedition. Attempt does not imply success. 
The intention of the appellant is plain from the fact 
that his covering letter was addressed to Durjodhan 
and others, and, from the direction to his addressees to 
circulate the seditious papers to others. The copies 
having been posted and sent on by the apjjellant, their 
further progress was independent of the volition or 
action of the appellant. 

The corruption of the minds of the young, whether 
by means of ob.scene matter or seditious writing, is 
a most serious offence. The appellant has never 
expressed any contrition. In these views, we are 
unable to find any principle on which the severity of 
the sentence passed can be diminished. The appellant 
was working on a system; his offence was not a soli- 
tary lapse from the dictates of law and loyalty. 

Affirming the conviction and .sentence, we dismiss 
this appeal. 

E. H. M. Appeal dismissed. ■ 
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MAHOMED IBRAHIM HOSSAIN KHAN 


Mortgaqe — Sale of mortgaged property — Prior mortgage^ extingukliment 
nf—hitentvm of gmr ties— ’Effect of payment of prior mortgage by sahse- 
queyit mortgagee — Bes judicata — Omission to raise issue in former suit 
when party thereto — Ciril Procedure Code (^Act XIV of 1S82)^ s. IS^ 
expl. (2) — Transfer of Property Act {IV of 1882)^ s. 85 — Parties to 
mortgage suits — Limitation Act^ 1877^ Stli. //, Art. 132. 

In a suit brought on a simple mortgage deed, dated 17th February 1888, 
to recover Rs. 12,000 and interest, and to have it declared that the proper- 
ties covered by the mortgage in suit, and by a zarpeshgl deed, dated 20th 
Novemlier 1874, were liable for tlie decretal amount, it appeared that by the 
deed of 1874 the properties in suit were hypothecated as security for 
Rh. 12,000, tlie mortgagee to have possession until the amount was repaid in 
1887. Subsequently, on dates intermediate between 20th November 1874 
and 17t]i February 1888, three of the properties in suit (tlie only properties 
concerned in this appeal) were further charged by simple mortgages, some 
of them relating only to two of such properties, and one of them relating 
only to the third of such properties, and suits on tliem were brought on 6th 
September 1888, 3rd May 1890, and 15th July 1890, and decrees for sale 
were obtained in them, the mortgagee of the mortgage in suit of 17th Feb- 
ruary 1888 or her representatives being made parties only to those suits 
and decrees which related to two of the pniperties mortgaged. The mort- 
gage in suit was repayable in two years, and was, by agreement of tlie 
parties to it, made for the express purpose of paying off the debt of 
Rs. 12,000 (m the zarpeshgi deed of 1874, and charged the same properties 
as were hypliothecated by that deed. The money then borrowed was, on 
15t]i July 1888 in accordance with tlui agreement, applied in discharging the 
debt in the zarpeshgi deed, and that deed was then given up to the mort- 
gagee of the mortgage in suit ; and her representatives, on 16th June 1891, 
assigned the mortgage in suit to the plaintiffs, who on 22nd Bepternlier 1900 
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instituted the present suit making defendants the representatives of the 
mortgagors, the representatives of the mortgagee, and the persons whose 
titles as decree-holders and purchasers arose under the intermediate mortgages 
made between 20th November 1874 and 17th Febraary 1888, claiming prior- 
ity over the last set of defendants : 

ITeldj that, under the circumstances, the mortgagee of the mortgage in 
suit intended to keep alive for her benefit the charge created by the mrjyesdiffi 
deed of 20th November 1874, notwithstanding that no formal assignment in 
writing of that deed was made ; and she thereby obtained priority over the 
mortgagees of the intermediate further charges. 

Dlmhundhu Shaw Choiodhry v. Jogmaya Dasi (1), followed. 

Field ^ also, that in any case, she was, under seccion 85 of the Transfer of 
Property Act (IV of 1882), a necessary party to all the suits on the inter- 
mediate mortgages, and consequently in the suits to which she or her repre- 
sentatives were made parties, her rights under her mortgage were barred by 
explanation of section 13 of the Civil Procedure Code (Act XIV of 1882) 
by her omission in those suits to put those rights in issue ; thougii such 
rights were not affected by the decree in the suit to wliich she or her repre- 
sentatives were not made parties. 

But, held^ furtlier, that the appellants’ rights of priority under the zar- 
imhgi deed of 1874 were barred by Art. 132 of tlie Limitation Act (XV of 
of 1877), the present suit to enforce tliern not liaving been instituted witliin 
12 years from the date when the money under that deed became repayable 
in 1887. 

field, therefore, that tliey were only entitled in tlie present suit to a 
decree for redemption of their interest in tlie third property, the subject of 
the suit, to which their assignors had not been made parties. 

Appeal from a judgment and decree (3rd March 
190.5) of the High Court at Calcutta, which varied a 
decree (9th July 1902) of the Court of the Second 
Subordinate Judge of Patna. . 

The plaintiffs were the appellants to His Majesty 
in Council. 

The suit out of which this appeal arose was a suit 
for sale on a simple mortgage dated 17th February 
1888, of which the plaintiffs were assignees. The 
principal defendants were purchasers of portions of 
the mortgaged property under decrees on prior 

(1) (1901) I. L. K. 29 Calc. 154 ; L. R. 29 L A. 9. 
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mortgages. The plaintiffs claimed that under the 
circumstances of the case they were entitled to priority 
over these defendants. The Subordinate Judge held 
that the plaintiffs were entitled to priority in re3i)ect of 
part of the debt secured by tbeir mortgage. The High 
Court, on appeal, held that they were not so entitled. 

The defendants in the suit were (1) Jagatmoliini 
Dasi, the representative in interest of the mortgagors 
and one of the respondents in this appeal ; (2, 3 and 4) 
Valcoob Hossain, Uniatul Fatima and Anis Fatima^ 
the son and daughters, and as such legal representa- 
tives of Musammat Alfan, decetised, mortgagees and 
assignors of their interest to the plaintiffs (appellants); 
(o) Gajadliur Mahto, a puisne mortgagee of one of the 
mortgaged properties ; (6) Lalji Mahto, the purchase]- 
of the last-mentioned property at the sale under a 
mortgage decree obtained by Gajadhur Mahto ; (7) 
Dwarkanath Roy, the son and representative in 
interest of one Jagat Tarini Dasi, a puisne mortgagee 
of another of the mortgaged properties, and the 
purchaser thereof at a sale under a mortgage decree 
obtained by him ; (8) Baijnath Singh ; and (9 — 13) certain 
other Singhs, the co-sharers and representatives in 
interest of Jagarnath Singh, Raghunath Singh and 
Cxanpat Singh, also puisne mortgagees of two of the 
mortgaged properties and i)urchaser.s thereof at a sale 
under mortgage decrees obtained by them. Sub- 
sequently to the filing of the suit two further defend- 
ants were added — (14) Sohus Koer, wife of the defend- 
ant-respondent, Cxajadhur Mahto, claiming under a 
tenure created by the defendant Lalji Mahto; and 
(15) Jhumak Mahto, the assignee and purchaser of 
the interests of the respondent Dwarkanath Roy in 
one of the mortgaged properties. 

The facts were that one Nanda Kumar Singh and 
his wife Lalpeari Dasi were the owners of, amongst 
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otbei'S, the following properties in district Patna : — 
No. 20, Alipur Bakhri ; No. 300, Fatelipnr-Lawaech ; Nos. 
362 and 361, Orliowspnr Dopalira ; No. 11, Chak Abdni 
Gliani; No. 16, Chak Shah Mahomed; and Nos. 385 and 
386, Dhirajpnr. On 20th November 1874 they executed 
in favour of Girwar Singh a mrpes/igi deed for the 
sum of Es. 12,000, hypothecating these eight properties. 
Under the deed and the lease and its counterpart 
exchanged between the parties, Girwar Singh was to 
have pos.session as lessee for 12 years, was to pay the 
Government revenue, and Es. 299-2-6 to the mort- 
gagors as rent, and to appropriate Es. 900 as interest 
oil the money advanced by him. The sarpeshgi 
further iirovided that Girwar Singh was to continue in 
possession even after the lapse of 12 years, as long as 
the debt was not jiaid. Girwar Singh was put in 
liossession. 

On this appeal no question arose as to five out of 
(liese eight properties, because under tiie decree made 
in the first Court in favour of the appellants, and not 
affected by the decree of the High Court, those five 
were ordered to be sold in due course. Only three, 
therefore, out of the eight items of mortgaged property 
form the subject-matter of this appeal, namely — (a). 
the mortgagors’ shares in mouzas Nos. 362 and 364, 
Gowspur-Dopahra ; and (6) his share in mouza No. 360, 
Fatehpur-Lawaech. 

Nanda Kumar Singh died not long afterwards, and 
his son and heir, Kishun Kumar Singh, on 15th Decem- 
ber 1879 executed in favour of Jagat Tarini Debi a 
simple mortgage for Es. 700, hypothecating a two-anna 
share of estate No. 362, Ghowspur-Dopahra. 

On 31st December 1880, Kishun Kumar Singh and 
his mother Lalpeari Dasi jointly executed in favour 
of Eaglmnath Singh and Gan pat Singh a simple mort- 
gage for the sum of Es. 3,200^ hypothecating, amongst 
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others, the estates Nos. 362 and 364, Ghowspnr- 
Dopahra. This was follow'ed by another simple mort- 
gage dated 20th December 1883 of the same properties, 
as w'ell as other properties, in favour of Jagarnath 
Singh and Eaghunath Singh for the sum of Rs. 2,000. 

On the 7th January 1888, Kishun Kumar Singh 
alone executed a simple mortgage for the sum of 
Rs. 2,500 of a one-third share of estate No. 260, 
Fatehj)ur Lawaech, in favour of Gajadhur Mahto. 

In the meantime Girw^ar Singh died, and his sons 
Sri Kishan Singh and others came into possession 
of the properties covered by the mrpeshgi of 1874. 
The period of 12 years expired in 1294 F.S. (1887), 
and as the mortgagors failed to pay the mortgage- 
money, Sri Kishan Singh and his brothers continued 
in possession. There were constant disputes between 
the parties, and on the 17th February 1888 Kishun 
Kumar Singh alone obtained from Musammat Alfan 
a loan of Rs. 12,000 for the express xmrpose of 
liquidating the sarpeshgi debt. He executed in her 
favour a simple mortgage of the properties covei'ed by 
the sarpeshgi deed. But the sarpeshgi debt was 
not immediately paid off with the money. Kishun 
Kumar Singh appropriated to his own use Rs. 395-2-2> 
deposited in a bank Rs. 2,600 to his own credit, and 
tendered to the heirs of Girwar Singh, and deposited 
in the Court of the first Subordinate Judge of Patna 
to their credit Rs. 9,004-13-10 for the satisfaction of the 
sarpeshgi debt. The heirs of Girwar Singh, however, 
did not take out the money deposited in Court, as it 
was not sufficient for payment of the sarpeshgi debt. 
Thereupon Kishun Kumar filed a petition for with- 
drawal of the money in Court. Musammat AKan appre- 
hended that Kishun Kumar might himself appropriate 
the money after withdrawing it from Court, instead 
of repaying the sarpeshgi debt with it. Kishun 
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Kumar and Musammat Alfan, liowever, came to terms, 
and on the 22nd June 1888 they jointly presented a 
petition to the Subordinate Judge, asking that the 
money deposited in Court might be made over to two 
pleaders named in it, who would appropriate the money 
towards payment of the zarpeshgi debt or such other 
charges, from which the properties should be released 
to enable Musammat Alfan to have the benefit of a 
charge free of zarpeshgi on the properties mort- 
gaged to her. It was not until the 15th July that the 
heirs of Girwar Singh received the money in satis- 
faction of the zarpeshi and returned the zarpeshgi 
deed. It does not, however, clearly appear what was 
the exact amount paid to them. 

On the 6th September 1888, Gajadhar Mahto in- 
stituted a suit on his mortgage of the 7th January 1888, 
making the mortgagor Kishun Kumar Singh the sole 
defendant. He did not make Musammat Alfan a party. 
On the 6 th September following he obtained a decree 
for sale. The mortaged property was sold on the 16th 
December 1889 and was purchased by Lalji Mahto. 
The sale was confirmed on the 22nd March 1890, and 


the purchaser obtained possession shortly afterwards. 
Kishun Kumar Singh’s attempt to have the sale set 
aside by suit was unsuccessful. 

Dwarka Nath Roy, son and heir of Jagat Taiini, on 
the 3rd May 1890, instituted a suit (28 of 1890) on the 
mortgage of the 15th December 1879 in favour of his 
mother. The mortgagor, as well as the puisne mort- 
gagees, including the heirs of Musammat Alfan, who 
was then dead, were made defendants in the suit. 
Musammat Alfan had died in 1889, leaving a son, 
Mahomed Yakub, and two daughters, Anis Fatima and 
Umatul Fatima, as her heirs. Dwarka |7ath Roy on 
the 20th November 1890 obtained a decree for sale. 
The proceedings in the .spit show that the suit 
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was originally decreed against the mortgagor alone ; 
Dwarka Nath applied for a re-hearing, and a re-hearing 
was allowed. Fresh summonses were issued against 
Yakub, Allis Fatima and Umatul Fatima and other 
absent defendants ; proof of due service of summonses 
was adduced, and the suit was decreed against all the 
defendants. On the 23rd June 1892, notices under 
section 248 of the Code of Civil Procedure were issued 
to the defendants to show cause why the decree dated 
the 20th November 1890 should not be executed. The 
notices were reported to have been duly served. No 
cause was, however, shown. The mortgaged property 
was sold and was purchased by Dwarka Nath Roy 
himself, and on the 24th February 1899 he sold it to 
Jhuinak Mahto. Dwarka Nath Roy and Jhumak 
Mali to were successively in possession of the pro- 
perty. 

On 15th July 1890, suits 72 and 75 of 1890 were 
brought by the respondents, the Singhs, in the Court 
of the Subordinate Judge of Patna, and suits 73 and 
74 of 1890 in the Court of the Subordinate Judge of 
Bankipore, on their mortgages of 31st December 1880, 
and 20th December 1883 of the shares of inouzas 
Nos. 362 and 364, Ghowspur-Dopahra against Kishun 
Kumar Singh, Dwarka Nath Roy and the represent- 
atives of Musammat Alfan. On 30th January 1891, 
decrees were made in those suits in both Courts (the 
defendants, the representatives of Mu.sammat Alfan not 
appearing therein) for the sale of the mortgaged 
property conditional only on the then plaintiffs 
redeeming the prior mortgage thereon of 15th December 
1879 in respect of which the then defendant, Dwarka 
Nath Roy, had already obtained the decree of 20th 
November 1890 in suit 28 of 1890 to which the Singhs 
were parties as subsequent incumbrancers with the 
right to redeem. 
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On 11th February 1892, a notice under section 248 
of the Code of Civil Pi’ocedure was directed by the 
Bankipore Court to issue in suit 74 of 1890 to the 
defendants therein to show cause why the decree should 
not be executed, and again a similar notice on 18th 
July 1896: and also on 12th July 1896 a similar notice 
was issued in suit 73 of 1890. 

On 25th November 1896, the inouza No. 364, OIiowst 
pur-Dopahra, was sold under the decree for Rs. 19,000, 
and was purchased by the decree-holders, the Singhs, 
and on 29th January 1897 a certificate of sale of that 
property under section 316 of the Code of Civil Proce- 
dure was granted to them by the Court. 

In the meantime, on 16th June 1891, Yakub Hossain, 
Uinatul Fatima and Anis Fatima assigned to the pre- 
sent appellants the mortgage of 17th February 1888 
executed by Kishun Kumar Singh in favour of their 
. mother Musammat Alfan ; and at the same time made 
over to them the original sarpeshgi lease of 20th 
November 1874 which had been and remained in their 
possession. 

The appellants as assigiiees instituted on 22nd Sep- 
tember 1900 the suit out of which the present appeal 
arose to enforce the mortgage of 17th February 1888 
by sale of the hypothecated properties. The plaintiffs 
sought to have the benefit of the mortgage covered 
by the zarpeshgi deed of 20th November 1874 exe- 
cuted by Nanda Kumar Singh and Lai Pearl Dasi 
in favour of Girwar Singh, and claimed priority to 
the mortgages executed by either Kishun Kumar 
Singh alone or by him and Lalpeari Dasi, between the 
dates of the sarpeshgi and the mortgage of 1888 in 
favour of Musammat Alfan. 

The plaint prayed for a decree for Rs. 12,000 with 
interest ; for a declaration that the properties covered 
by the sarpeshgi lease as well as by the bond in suit 


VOL. XXXIX.] CALCUTTA SERIES. 


were liable for payment of the amount decreed ; and 
for a direction that the defendant the representative 
of the mortgagor, and the puisne ejicnmbrancers 
Dwarka Nath Roy, Gajadhar Mahto ajid the Singhs 
should redeem within a fixed time, and in default of 
their doing so the mortgaged properties should be 
sold. 

The defence so far as it was now material appears 
from the following issues : — (2) Whether the judg- 
ments obtained by Baijnath Singh and others referred 
to in the plaint were fraudently obtained as alleged 
in it; and, if so, are they a bar to their suit under 
section 13, Civil Procedure Code, 1882? (4) Whether 
the plaintiffs are. the purchasers of the mortgage bond 
in suit? (5) Whether the purchase is invalid by 
reason of its having been affected after the decree of 
Baijnath Singh and others ? (6) Whether the alleged 
mrpeshgi pattah in favour of Glrwar Singh was a 
genuine instrument for consideration ; and, if so, 
whether it operated as a mortgage, and whether the 
zarpes gi debt subsisted at the date of the mortgage 
bond in suit ? (7) Did the plaintiffs’ alleged vendor 
acquire the property claimed by payment of the 
zarpeshgi money of Clirwar Singh ? (9) Whether the 
plaintiffs can recover the amount of interest claimed ? 
and (10) What relief, if any, can the plaintiffs get ? 

On these issues the Sirbordinate Judge held to the 
following effect:— On the second issue he was not 
satisfied that the summonses and notices of execution 
in the suits had been properly serAJ^ed on the heirs of 
Musammat Alfan, and held that the decisions in those 
suits did not operate as a bar to the present suit ; on 
the fourth and fifth issues he held that the plaintiffs 
had taken the assignment of the mortgage for value, 
and that there was no contentious suit pending at 
the time of the plaintiff’s purchase, and therefore the 
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1912 rule of lis pendens was inapplicable. Both parts of 
Mahomed sixth issue he found in favour of the plaintiffs, 

Ibrahim and was of opinion that it was clearly the intention of 
Khan parties that the incumbrance created by the 

Ambika zf^rpeshgi deed should subsist to Musainmat Allan and 
Pehshad be kejit alive for, her benefit; and on that ground he 
Singh. decided the seventh issue in favour of the plaintiffs, 
and held that the contesting defendants were entitled 
to redeem. On the ninth issue he held that the plaint- 
iffs were not entitled to interest on the footing that 
the zarpeshgi lease had been kept alive; and on the 
tenth that the contesting defendants were respect- 
ively entitled to redeem the properties purchased 
under the decrees on payment of - one-third of the 
zarpeshgi money in respect of each. In the result his 
decree was for sale of the mortgaged property 
making provision for the right to redeem which 
the contesting defendants were held to possess. 

Three appeals were brought from this decision by 
the various sets of defendants, and the plaintiffs filed 
objections under section 561 of the Civil Procedure 
Code. The High Court on appeal [Rampini and 
Sarada Charan Mitra JJ.] lield that the summonses 
and notices in the mortgage sxxits broxxght by Dwarka 
Nath Roy and the Singhs had been in fact duly served 
on the reixreseiitatives of Musainmat Alfan, and reversed 
the finding of tlie Subordinate Judge on that issue. 
They held that by reason of those suits the plaintiffs 
were barred by section 13 of the Civil Procedure Code 
from setting up title as jirior mortgagees on the 
basis of the zarpeshgi deed of 1874 : and that even if 
they could have set up such title the present suit to 
assert it, commenced as it was more than 12 years 
after i>ossession under the zarpeshgi lease had been 
given up, wxxs barred. On the question whether the 
^ ^ ^ ^ were otherwise entitled to priority on the 
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footing of their having j)aid off the mrpeshgi lease 
which they held depended on the intention of the 
parties, the High Court gave their decision in favour 
of the contesting defendants. 

The material portion of the High Court jirdgment 
was as follows : — 

There was no contention in the lower Court, nor is there any before 
us as regards the right of the plaintiffs to proceed against the mortgaged 
properties other than those that liave been sold under the mortgage decrees 
in favour of Gajadhar Mnlito, Dwarka Nath Roy and Baijnath Singh and 
his co-parceners, the heirs of Ragbunath Singh and Ganpatli Singh. The 
only questions whicli now arise are — Had the plaintiffs priority on the 
basis of the zarpeshgi deed of 20th November 1874 ; and if they had, 
are they barred from enforcing tlie same ? 

Tlie lower Court answered the first of these questions in the affirmative 
and granted tlie plaintiffs a decree directing a sale of all the properties 
covered by the zarpeshgi of 1874 and the mortgage to Alfan, with the reserva- 
tion tluit if the contesting defendants paid in certain proportions Rs. 12,000, 
the principal sum covered by the zarpeshgi^ estates Nos. 364 and 362^ 
Ghowspur-Dopahra, and 360, Fatepur-Lawaech, would be released from 
liability under the decree. 

These appeals have been presented by the three sets of mortgagees and 
purchasers. 

There is no question now as to the facts we liave stated above. The 
allegation ' of fraud made in the plaint against the contesting defeudaiits 
was not made out, and it is conceded that there is no proof in support of 
such a case, except that the allegations of the defendants as to the services 
of summons and notices on Yakub, xinis Fatima and Umatul Fatima, 
were not substantiated. As regards the latter point, the finding of the 
lower Court is in favour of the plaintiffs, and the first contention raised 
before us on behalf of the appellants in appeals Nos. 307 and 361 is that 
this finding is erroneous. 

The contention of the appellants seems to ns to be correct. Y^akub and 
Umatiil Fatima, no doubt, deny the receipt of any siirnnionses either in the 
suit of Dwarka Nath Roy or iu tliose of Baijnalh Singh and others, and 
Anis Fatima is dead •, but Yhikuli adinlts receipt of notices under section 248 
of the Code and he had full knowledge of the possession of tiie purchasers 
under the decrees for sale. The proceedings in the suits were perfectly 
regular ; there is no proof of any attempt to conceal the fact of the institution 
of the suits or of the taken out of tlie e.xecutioo proceedings. Of the three 
lielrs of Alfan, Yakub was the managing member, and there can be no 
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doubt on the evidence that he had full knowledge of the proceedings in the 
suits. He and his sisters were also co-sharers as regards some of the 
hypothecated properties with Kishun Kumar, and after the sales they became 
co-sharers with the purchasers, the contesting defendants. The process 
records are destroyed, and it is difficult after the lapse of more than 12 
years to prove facts by oral evidence only. The present suit was commenced 
moi*e than 12 years after the date of the mortgage to Alfau and more 
than 10 years after the due date as also of the alleged service of tlie 
summonses. The plaintiffs are themselves to blame for the destruction 
of evidence and consequential imperfection in the evidence now adduced. 
The circumstances and probabilities are, however, more in accordance with 
the defendants’ allegation of due service than with the denial of Yakub and 
Umatul Fatima. 

Yakub and Umatul Fatima cannot be implicitly relied on. They show 
evident bias towards the plaintiffs, and their depositions contain palpable 
traces of prevarication. The very fact tliat Yakub, who was admittedly 
familiar with Courts of Law, did not stir, notwithstanding his full knowledge 


of the execution proceedings, goes against his truthfulness on the point. 
He remained (piiescent, and did not inform the plaintiffs of tlie institution of 
the suits at the tirni of the as.signin 0 nt to them. The plaintiffs, who are 
bound by the result of the litigations, having obtained the assignment after 
tlie commencement of the suits, have not come forward to deny their own 
knowledge of the suits. They are residents of Patna, have frequent cases 
in the local Courts, and it is not easy to believe that they or their agents 
had no knowledge of the sales in Court of properties hypothecated to 
them. The denials of Yakub and Umatul Fatima are not sulficient to rebut 
the presumption as to the regularity of the proceedings and the due service 
of summonses and notices. As we have seen, the Court was satisfied that 
the summonses had been duly served. 

Badshahi Lai, Gandouri Singli and Jawahir Lai have been examined by 
the defendants to prove service of summonses. They were deposing to 
events which had taken place nearly 12 years before, and it is most likely 
that they would forget much and make statements which would seem to be 
conflicting. The criticism of the lower Court on their evidence is not 
justifiable under the circumstances. Leaving aside the details, we have 
every reason to come to the conclusion that their evidence is substantially 
true and they make out a case which has not been rebutted. 

It has also been contended by the learned vakils for the appellants that 
the plaintiffs were incompetent on the ground of limitation from now 
attempting to re-open the proceedings on the ground of non-service of 
summonses on their assignors. If their assignors, the defendants Yakub 
and his sisters, had applied to set aside the ejjjjxxHe decrees against themi 
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they would liave been hopelessly barred by tlie rule of limitation (Art. 164 
of the second Schedule of the Indian Limitation Act). The plaintiffs, who 
are bound by the doctrine of Ih pendem in the same Avay as their assignors, 
would also be barred from re-opening the ex parte decrees. But it is said 
tliat they do not seek to re-open the decrees by applications under 
section 108 of the Code, and there is no rule of limitation which bars them 
from proving facts to sliow that the decrees do not bind them. But the 
decrees are admissible as evidence against them, unless they can show that 
tlie non-service of suinmonses detracts from their evidentiary value and 
binding character. No man ought to be allowed to have the benefit of an 
act done indirectly, when the law would not permit him to do it directly. 

What then is tlie effect of tlie decrees passed against Yakub and his 
sisters ? They were made parties as puisne mortgagees who had the riglit 
to redeem. Tlie plaintiffs asked for sale of tlie mortgaged properties free 
from the liens of all the puisne mortgagees. The Court in the cases of 
Baijnath Singh and others directed tliat the property mortgaged to Dwarka 
Nath Hoy sliould not be sold, unless the money pajmble to him w'as 
deposited in Court, as it was found he was a prior mortgagee, Yakub 
and his sisters did not set up their title as prior mortgagees on the basis 
of the zarpeshgi of 1874, tlie ground of relief in the present action. If 
they had tlie title now set up by the assignees, their omission to raise it 
in the previous suits is under section 13, explanation II of the Code of the 
Civil Procedure, a bar to tlie plaintiff's now relying on tlieir prior mortgage, 
even if tliey could get the benefft of a prior mortgage. In S 7 'i Gopal v. 
Pirthi Singh (V) tlie Judicial Committee in affirming the decision of the 
Full Bench of the Allahabad Higii Court (2) approved of the following 
observation in the judgment of that Court: — “In our opinion not only 
might the representatives of Iswar Das (the prior mortgagee) have pleaded 
their mortgage of the 7th February 1874, but they ought to liave done so. 
They not having done what they might and ought to nave done as an 
answer pro tanto to the suit of Sriram (the puisne mortgagee), we are of 
opinion that section 13 of the Code of Civil Procedure applies.” 

The same view lias lieen taken by this Court in BaranasU Fershad 
Chowdhurg v. Johori Lai (3), and in Gopal Lai v. BanarasU L^ersliad 
Chowdhurij (4), AVe are therefore of: opinion that the plaintiffs are precluded 
from setting up a prior mortgage against the defendants, the Singhs and 
Dwarka Nath Hoy (appellants in Appeals 307 and 351). 

Tlie next question argued before us relates to limitation, the contention 
ot the defendants being that any claim under the zarpeshgi of 1874 is 
(1) (1902) L L. R. 24 AIL 429 ; (2) (1897) I. L. H. 20 AH. 110. 

L. R. 29 1. A. 118. (3) (1903) 8 C. AAL N. 385. 

(4) a904) I. L. H. 31 Calc. 428. 
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hopelessly barred. The term of the mrpeshgi expired in Jeth 1294 F.S, 
(xMay or June 1887). The possession of the mortgagees, however, con- 
tinued, as contemplated by the deed, up to the 1st July 1888, when the 
debt was satisfied and the mortgagees gave up possession. The present 
suit was commenced on 22nd September 1900, that is, more than 12 years 
after the mortgagees ceased to enjoy the usufruct of the hypothecated 
properties. The present suit, however, is witliin time, if the period be 
calculated from the date the mortgage money under the bond to Alf an 
became due. If the position of the plaintiffs either in law or on the 
application of equitable principles be that of the assignees of the zarpeshgi^ 
and the present suit be considered as one for realization of the mortgage 
money covered by it, the suit is evidently barred. If, as is contended, the 
payment of the zarpeshgi debt by Alfan had the effect of subrogation, the 
plaintiffs are bound by the same rules of law and equity as the original 
mortgagees, and the suit, in so far as it is on the footing of the zaipeshgi^ 
would seem to be barred. 

But it is contended by the learned vakil for the plaintiffs that their suit 
is based on the mortgage in favour of Alfan, and they merely rely on an 
equity arising from the fact of Alfan having discharged the zarpesligi debt, 
and reliance is placed on the finding as regards limitation in BaranasM 
Pershad Chowdhurg v. Johori Lai (1) as an authority in support of the 
contention. The facts of the present case as regards limitation are, how- 
ever, not quite similar to those of Baranaslii Pershad Choiodhury v. 
Johori Lai (1), and as the decision of that case rested on another point, the 
obsmwations of the Court in favour of the plaintiffs on the point of limita- 
tion were ohiter dicta^ and we do not think that case can be cited as an 
authority against the view we are now disposed to take. 

The last and most important question raised in the case relates to the 
right of the plaintiffs to claim relief on the footing of the zarpeshgL The 
question being one of the intention of the parties to the mortgage which is 
now directly in suit is essentially a question of fact. Mohesh Lai v. Baioan 
Das (2)^ Gohaldas Gopaldas y. Pm^anmal Premsakhdas (8), and the other 
cases, referred to by the lower Court and cited before us, lay down the 
principles which should guide us in determining the intention of the parties. 
The presumption is that the subsequent mortgage intended to keepalive 
the prior mortgage which has been discharged with the money advanced 
by him, and he is entitled to use the prior mortgage as a shield against 
intermediate incumbrances. But the presumption may be rebutted, and in 
each case we are to look to its own facts and circumstances in coming to a 

Ti. B 10' rhilrv l . 
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conclusion. Very slight evidence may be sufficient to show that the sub- 
sei|uent mortgagee intended to keep alive what was certainly benebcial to 
liira ; but the nature of the two transactions might be quite dissimilar, there 
may be variation as regards the parties and there may also be otlier circum- 
stances which may lead to a contrary presumption. 

Now, the zarjjeshgi o^" 1874 was a lease for 12 years, or until the 
mortgage debt was satisfied, with a clause hypothecating the leasehold 
properties. Tlie sons of Girwar Singh had in fact possession until the debt 
was discharged some time after the stipulated period. The effect of the 
payment by Kisliun Kumar Singh on the 13th July 1888 was to determine 
their possession. The mortgage to Alfan was of an entirely different 
character. After the 15th July 1888, Kishun Kumar Singh re-entered into 
possession, and Alfan liad simply a lien under the mortgage to her. 

There was also a variation as to the parties. Nanda Kumar Singh and 
Lalpeari had executed the zarpesligi ; the mortgage to Alfan was executed 
by Kishun Kumar alone. Lalpeari was evidently alive in 1888, as appears 
from the deposition of Doma Singh. Some of the other witnesses examined 
on the point liave prevaricated, and we cannot place much reliance on their 
testimony. The rates of interest were also different. 

The sum of Rs. 12,000 paicLby Alfan went directly into Kishun Kumar’s 
hands. It was not paid to the zarpeshgidars until after the lapse of five 
months, and we have every reason to suppose that a sum much less than 
Rs. 12,000 was paid to them. Kishun Kumar, it would seem, appropriated 
nearly Rs. 3,000. The tender and deposit by Kishun Kumar of the sum of 
Rs. 9,004-13-10 only and the acts and conduct of the parties with 
reference to the withdrawal of the amount from Court also go against the 
hypothesis of an intention to keep the zarpesligi alive. The petition of tlie 
22nd Juno 1888 and the statements of the witnesses with reference to it and 
the transactions relating to the mortgage to Alfan and payment to the heirs 
of Girwar Sing evince tlie anxiety of Alfan and her advisers to obtain a title 
free of the zarpesligi encumbrance and nothing further. The making over 
of the deed to Alfan also points to the same conclusion. 

Tiic lower Court has placed no reliance on the oral evidence adduced in 
support of the case of the plaintiffs as to the intention of the parties. Our 
attention lias been drawn to it, but we do not see our way to accept it as 
of any value, and we accordingly discard it. 

The conduct of the lieirs of Alfan in their omitting to assert any claim 
in the suits on mortgages of dates anterior to theirs is the strongest evidence 
against them, as affording uiimistakeable indications of their apathy con- 
sequent on a consciousness that tliey liad no right to fall back on the zarpeshgL 
In fact we do not find any trace of an intention on their part or the plaintiffs 
to keep the old mortgage alive. Tliey slept over the maiter for 12 years, 
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and the right ha'^s been for the first time asserted in the present suit. We 
cannot allow tlie plaintiffs after this lapse of time, when other riglits iiave 
grown up without the slightest objection or action on their part, to take 
advantage of a stale claim. 

We accordingly decree the appeals, direct the decree of the lower Court 
be varied by omission of the order as to tiie sale of the estates Nos. BG2 
and 364, G-howspur-Dopahra, and No. 360, Fatepur-Lawaech, and dismiss 
tlie suits with costs in both Courts against tlie defendants. 

On tills apxieal, 

Sir Erie Richards, K. G., and .4. M. Dunne, for the 
appellants, contended that they were entitled to the 
benefit of the charge on the mortgaged properties 
under the sarpeshgi lease of iJOtli November 1874, 
which, it was submitted, had priority over the three 
sets of respondents. It was first contended that the 
effect of the transaction by which the zarpeshgi was 
paid off in 1888 was that the mortgage was not 
extinguished, but that it was kept alive for the benefit 
of Musammat Alfan, the appellants’ assignor. Whether 
it was kept alive or not depended entirely on the inten- 
tion of the parties. Reference was made to Mohesh Lai 
V. Bawan Das (1), and Gokaldas Go^jaldas v. Piiran- 
mal Premsukhdas (2); in the latter of which oases 
their Lordships of the Judicial Committee declined to 
make the iirinciple of the English cases applicable to 
India : see Toulmin v. Steere (3), Adams v. Angell (4), 
Thorne v. Gann (5), per Lord Herscheil, and Ghetwynd 
V. Allen (6). The presumption was, in the absence of 
evidence to the contrary, that a person paying off a 
mortgage intended to keep it alive for his own benefit. 
It was submitted that under the circumstances of, and 
on the evidence in, the present case the intention was 
that the mortgage should be kept alive : Dinohundhu 

(1) (1883) I. L. R. 9 Oalc. 961 : (3) (1817) 3 Mer. 210, 

L. R. 10 I. A. G2. (4) (1877) L. R. 5 Oh. D. 634. 

(2) (1884) I. L. R. 10 Oalc. 1035 ; (5) [1895] A. 0. 11, 15. 

L. E. 11 I. A. 126. (6) [1899] I. Oh. 353. 
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Shaiv CliowAUry v. Jogm tya Dasi(l), and Tran.sfer of 1912 
Property Act (IV of 1882), section 83, were referred to. mahomed 
T he form of the mortgage (zarpeshqi) was no obstacle Ibeahim 
to tlie appellants’ claim. The Transfer of Property Act, khan 
section 58, which contained the definition of a simple 
mortgage, snb-section 6 of that section which gave the Pebshad 
definition of a nsnfnictnary mortgage, and section 98, 
which contemplated a combination of a n.stifrnctnary 
and a simple mortgage, were referred to, and also sec- 
tions 67 and 100 ; and in the construction of such mort- 
gages, Kashi Bam v. Sardar Singh (2), Jnfar Husen v. 

Baniit Singh (3), Musaheb Zaman Khan v. Inayat- 
ullah (4), and Parhati Charan Boy v. Gfohinda 
Chandra Knnd^i (5). It had been rightly held by 
the first Court that the aj)pellants’ vendors, the repre- 
sentatives of Musammat Alfan, were not barred by the 
decrees made in the suits brought on the mortgages 
intermediate between the date of the zarpeshgi deed of 
1874 and the 17th February 1888, the date of the mort- 
gage in suit. Assuming that the summonses and 
notices were duly served and that they were really 
parties to those suits, it was submitted that the suits 
were no bar to the present suit under section 13 of the 
Civil Procedure Code, 1882. In the former sxiits the 
persons with the interests now represented by the 
aj)i)ellants were joined as defendants merely because 
they were puisne mortgagees, who had as such a 
right to redeem. No issue arose in those suits which 
involved or affected their prior right and no relief was 
asked for by the persons suing which could exclude 
those rights. Their iJriority was not a necessary 
defence in those suits. Under section 85 of the Ti’ans- 
fer of Property Act (IV of 1882), a prior mortgagee is 

(1) (1901) 1. L. R. 29. Calc. 1.54 : (3) (1898) I. L. R. 21 .411. 4 

L. R. 29 1. A. 9. (4) (1892)1. L.R. 14 All. 513, 519. 

(2) (1905) I. L. R. 28 All. 157, 160. (5) (1906) 4. C. L. J. 246, 249. 
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not a necessary party to a suit by a puisne mortgagee. 
Only persons interested in tlie particular mortgage in 
suit are necessary parties, and the only persons having 
an “ interest in the property comprised in the mort- 
gage,” within the meaning of the section, are those 
who have subsequent mortgages in the property, and 
therefore have a right to redeem. At the time they 
were made j)arties they had, moreovei', assigned their 
rights to the appellants, and were not bound by the 
result, because they were unnecessarily made parties. 
There was, therefore, it was submitted, no issue raised 
in the former suits to which the prior right of the 
piesent appellants “ ought to have been made a ground 
of defence”. The two cases cited aiid relied upon by 
the High Court G-opalljal v. Benarasi Pers' ad Choiv- 
dlirif (1) and Bri Q-opal v. Pirthi Singh (2) — were 
distinguishable, because in these cases the plea that 
there was a prior mortgage was a necessary defence, 
the claim in one suit being that the mortgage security 
should be sold free from incumbx’ances, and in the 
other the issue as to priority of mortgages being ex- 
pressly raised. 

As to limitation. Arts. 132, 144 and 147 of Schedule 
II of the Limitation Act, 1877, were referred to. {Be- 
Gruyther, K. C., referred, as to Art. 147, to Vasudeva 
Mtcdaliar v. Srinivasa Pillai (3)], and it was contended 
that the loan made on 17th February 1888 was a money- 
charge on the property, and that charge it was sought 
to enforce in the present suit, and Art. 132 of sche- 
dule II of the Limitation Act, 1877, allowed 12 years 
from the date “ when the money sued for became 
dxre.” The due date was the expiry of the two yeai-s 
for which the mortgage in suit was made, that is, 

(1) (1904) I. L. R. 31 Calc. 428, 431. (3) (1907) I. L. R. 30 Mad. 420 ; 

(2) (1 902) 1. L. R. 24 All 429, 430 ; L. E. 34 I. A, 1 80. 

. L. R. 29 I. A. 118, 123, 124. 
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February 1890, and fclie suit was brought in 1900, well 
within 12 years. Eeference was made to Miller y. 
Dellil). 

DeGruyther, K.-C., and Kemvorthy Brown, for the 
respondents (other than the defendants added pro 
forma), contended that the appellants w^ere not 
entitled to any rights as mortgagees or charge-holders 
on the footing of the deed of 1874: no rights were 
kept alive under it. The mortgage was merely a 
usufructuary mortgage, and a distinction was made 
between such mortgages and ordinary mortgages in the 
Transfer of Proi^erty Act : see section 58, clause (h), and 
section 62, clause (o) ; and as to usufructuary mort- 
gages, sections 67, 68 and 99. In Mohesli Lai v. Bawan 
Das (2), which was in respect of a somewhat similar 
transaction to the present one, it was held by this 
Board that the intention was to extinguish the mort- 
gage ;Rn(l Gokaldas Gopaldas v. Piiranmal PremsuJch- 
das (3) was distinguishable from the present ease. 
Reference was made to Thorne v. Oannif), and it was 
submitted that, as held by the High Court, there was 
no evidence of any intention to keep the charge under 
the sarpeshgi lease alive, and that any presumption to 
the contrary was therefore rebutted. But in any case 
the assignors of the appellants were barred under the 
rule of res judicata from setting up any rights of 
priority on the footing of the zarpeshgi deed of 1874. In 
suits brought against them summonses and notices were 
duly served upon them, as had been found by the High 
Court. They were necessary parties to those suits. 
They might have set up their title as prior mortgagees 
or even their mortgage titles in those suits, but they 
omitted to do so, and by their omission they are now 

(1) [1891] 1 Q. B. 468. (3) (1884) I. L. R. 10 Calo. 103.5 ; 

(2) (1883) I. L. R. 9 Calc. 961 ; L. R. 11 I. A. 126. 

L. E. 10 L A. 62. (4) [1895] A. C. 11, 19. 
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barred by those suits which w^ere decided against 
tbem. Reference was made to Sri Q-opal v. PirtJii 
Singh (1) ; Civil Procedure Code (1882), section 13, 
explanation (2) ; and Z/oZ v. Brinarasi Pershad 

Choivdhury (2). The api^ellants’ assignors might 
have applied to set aside the sale within a year : see 
Art. 12 of Schedule II of the Limitation Act, 1877: 
but, on the principle laid down in Malkariun v. 
iVar/i'/nfo), there would have been no irregularity; 
and that there was no fraud in the present case was 
decided by the High Court judgment. Section 108 of 
the Civil Procedure Code (1882), under which an 
ex parte decree may be set aside, was also referred to. 
The appellants never applied to set them aside. It 
was clear that the appellants on the ground of res 
jiidicat i could not recover against two items of the 
property in suit : the case therefore should be treated 
as if they had released those items, and they must 
submit to a proportionate reduction of the debt ; and 
the third item was in any view chargeable with a 
proportionate part of the debt. Reference was made 
to Ponnusami Mtulaliar v. Srinivasa Naickan (4) 
i\i\d Imam Aliv. Baijnath Ram Sahu {b). 

As to limitation, the suit was barred as having been 
brought more than 12 years after the mortgagees, that 
is the ajipellants’ assignors, were out of possession 
under the zarpeshgi lease of 1874. That deed was 
either a mortgage or it was not. If not, section 57 of 
the Transfer of Property Act applied : see also section 
100. If it was a mortgage, the present suit was 
entirely barred by the 12 years’ period of limitation. 

Sir Erie Richards, K.C , replied. 

(1) (1902) I. L. R. 24 All. 429 ; (3) (1 900) I. L. R. 25 Bom. 337, 346, 347 ; 

L. R. 29 I. A. 118. L. R. 27 1. A. 216, 224. 

(2) (1 904) I. L. R. 31 Calc. 428. (4) (1908) I. L. R. 31 Mad. 333, 334. 

(5> (1906) I. L. R. 33 Calc. 613, 621. 
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The jndgmenfc of tlieif Lordships was delivered by 
Sir .John Edoe. This is an appeal by the plaintiffs 
against the decree of the High Court of Judicature at 
Fort William in Bengal, dated the 3rd of March 1905, 
which varied the decree of the Subordinate Judge of 
Patna of tlie 9th of July 1902. 

The suit was brought on the 22nd of September 
1900, in the Court of the Subordinate Judge, on a 
simple mortgage of the 17th of February 1888, to 
recover Rs. 12,000 as principal, Rs. 23,150 as interest 
to the date of suit, and future interest until reali/aX' 
tion. That mortgage, as will later appear, was exe- 
cuted in favour of Musammat Alfan, whose heirs 
assigned it to the plaintiffs on the 16th of June 1891. 
The plaintiffs also claimed to have it declared that the 


1912 


properties covered by the mortgage of the 17th of 


February 1888, and by a z irpeshgi deed of the 20th 
of November 1874, were liable for the entire decretal 
amount ; that certain of the defendants should be 
directed to iiay the decretal amount to the plaintiffs 
witliin a time to be fixed by the Court, and that in 
default of payment the decretal amount should be real- 
ized by the sale by auction of tlie mortgaged proper- 
ties included in the mortgage of the 17th of February 
1888, and the zarpeshgi deed of the 20th of November 
1874. Various issues were raised by the defendants, 
and much more or less conflicting evidence was record- 
ed, but the facts, so far as they are material in the 
view taken by their Lordships, may be briefly stated. 

On the 20fch of November 1874, Nanda Kumar Singh 
on his own behalf, and as the husband and agent of 
his wife, Musammat Lalpeari Dasi, executed a sar- 
peshgi deed in favour of Girwar Singh for tlie sum 
of Rs. 12,000, which was acknowledged to have been 
received from Girwar Singh, and by that deed mort- 
gaged and hypothecated as security for the zarpeshgi. 
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Rs. 12,000 certain properties wbicli inclnded tlie entire 
16 annas of the milkiat and the malgusari right of 
inonzah Gliowspnr-Dopalira, No. 364, 2 annas out of 
16 annas of inouzali Ghowspnr-Dopalira, No. 362, and 
5 annas 4 pies out of 16 annas of mouzah. Fatelipur- 
Lawaecli. V7itli the properties which are named 
above this appeal is alone concerned. By that deed 
Girwar Singh was entitled to hold j)ossession of the 
properties hypothecated until the amount of the sar- 
peshgi Rs. 12,000 was repaid to him, and it was by the 
deed amongst other things agreed that Girwar Singh 
should pay certain expenses and the Government 
revenue, should keep out of tlie usufruct Rs. 900 every 
year as interest on the sarpeshgi Rs. 12,000, and should 
pay Rs. 501, 13 annas, 6 pies, on account of the rent 
every year by regular instalments to Nanda Kumar 
Singh and Lalpeari Dasi, and that all the increase 
in the jn'oduce in consequence of proper cultivation 
should be enjoyed and appropriated by Girwar Singh. 
It vras also by the deed agreed that when Nanda 
Kumar Singh and Lalpeari Dasi should repay to the 
ticcadar, Girwar Singh, the mrpeshgi Rs. 12,000 in one. 
lump sum at the end of Jeth 1294 Fasli (September 
1887), the ticca transaction should be cancelled and 
Nanda Kumar Singh and Lalj^eari Dasi should bring 
the leased properties into their direct possession, birt 
in the case of the non-payment of the sarpeshgi 
Rs. 12,000 at the end of Jeth 1294 Fasli, the ticca 
transaction should stand good with all its conditions 
until the payment of the sarpeshgi. Girwar Singh 
was put in possession under the deed. 

On the 15th of December 1879, Nanda Kumar Singh 
being then dead, his son and heir Kishan Kumar 
Singh executed in favour of Musammat Jagattarini 
Debi a simple mortgage of the 2 annas share in 
No. 362, Ghowspur-Dopahra. On the 3rd May 1890, 


549 


VOL. XXXIX.] CALCUTTA SERIES. 

Dwarkanatli Roy, who was the son and heir of 
Miisnininat Jagattarini, then dead, brought a suit for mahomed 
sale on the mortgage of the 15th of December 1879, 
and made the mortgagor and the puisne mortgagees, khan 
including the heirs of Musammat Alfan, who wms ^j,bi]ja 
then dead, defendants to his suit. Their Lordships, Pershad 
concurring with the High Court, find a.s a fact that Sinqu. 
the summonses and notices in that suit were duly 
served upon the heirs of Mussamat x4.1fan. The heirs 
of Musammat Alfan did not appear, and did not defend 
that suit. On the 20th of November 1890, Dwarka 
Nath Roy obtained in his suit a decree for sale, 
and under that decree the 2 annas share in No. 362, 
Ghowspur-Dopahra was sold. % 

On the 31st of December 1880, Kishan Kuinar Singh 
and his mother Lalpeari Dasi executed a simi^le mort- 
gage in favour of Raghunath Singh and Ganpat Singh 
of, amongst other properties, the 2 annas share in 
No. 362, Ghowsj)ur-Dopahra, and the 16 annas share in ' 

No. 364, Ghuwspur-Dopahra. On the 20th December 
1883, Kishan Kxnnar Singh and LaR^eari Dasi executed 
in favour of Raghunath Singh and Jagarnath Singh a 
simple mortgage of, amongst other properties, tlie 2 
annas share in No. 362, Ghowspur-Dopahra, and the 
16 annas share in No. 364, Ghowspur-Dopahra. On the 
15th July 1890, two suits for sale were brought, one 
on the mortgage of the 31st of December 1880 and the 
other on the mortgage of the 20th of December 1883. 

Their Lordships, concurring with the High Court, 
find as a fact that the heirs of Musammat Alfan were 
duly made defendants to these suits. The heirs of 
Musammat Alfan did not defend either of these suits. 

Decrees for sale were made in these suits. 


On the 7th of January 1888, Kishan Kumar Singh 
executed in favour of Gajadhur Mahto a simple mort- 
cane of the 5 annas 4 pies share in Eatehpur-Lawaech. 
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On tlie 6tli September 1888, Oajadhur Mabto lironght 
a suit for sale on bis mortgage of the 7th of .Tan nary 
1888 against Kislian Kumar Singli, but did not inalvo 
Musammat Alfan a defendant. Oajadliur Malito ob- 
tained a decree for sale; under that decree the 5 annas 
4 pies share in Patepnr-Lawaech was sold on tlie Kith 
December 1889 to Lalji Mahto. The sale was con- 
firmed on the 22nd of March 1890, and shortly aftio-- 
wards Lalji Mahto was put in possession. Lalji 
Mahto died since this suit was bronglit. 

In February 1888, Kishan Kumar Singh liorrowed 
Es. 12,000 at interest of Re. 1 and 4 annas per mensem 
from Musammat Alfan. Their Loi'dships find as a 
fact that the Es. 12,000 was borrowed by Kislian 
Kumar Singh and was lent by Musammat Alfan for 
the express purpose of paying off the mrpeshgi debt 
of Es. 12,000 as security for which the property men- 
tioned in the zarpeshgi deed of the 20th November 
1874 Avas mortgaged and. hypothecated by that deed. 
In consideration of that loan of Es. 12,000 Kishan 
Kumar Singh executed on the 17th of February 1888 
in favour of Musammat Alfan a simpile mortgage 
of the properties included in the sarpesheji deed of 
the 20th of November 1874. The principal sum of 
Es. 12,000 was under that mortgage repayable in two 
years. The money lent by Musammat Alfan was 
in accordance with the agreement between her and 
Kishan Kumar Singh applied in discharging the sar- 
jyeshgi debt of Es. 12,000, and on the 15th of .July 1888 
the tlien holders of the sarpebhgi deed of the 20tli 
November 1874 quitted possession and gave up tlie 
sarpeshgi deed, which was delivered to Musammat 
illfan. Mu.sammat Alfan died on the 10th of December 
1889, and on the 16th of .June 1891 her heirs assigned 
the mortgage of the 17th of February 1888 to the 
plaintiffs, who are the appellants here. On that 
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uf5signn!i.'nt such rights as Musninmat Alfaii liad 
ac([iiired and were tlieii e.'dstiiig passed to the plaintills. 

On t!u' :i2nd of Septeml>er 1900, tlie plaintiffs, in 
whom was then vested Musaminat Alfaii's right as 
mortgagee under the mortgage of the 17th of February 
ISSX, lile l their plaint in tills suit, making then, or by 
sidiseqmmt amendinent of their plaint, the representa- 
tives of Kishan Kumar Singli, wlio was then <lead. and 
others who wers' interested in the mortgage propertic's 
or in some of them, defendauts. The titles of the 
d-efendants. other than the representatives of Kisliaii 
Kumar Singh, arose under the mortgages w^hicli were 
made snbseiiuently to tlie 20th of Xovember 1874 and 
prior to the 17rli of Feirruary 1888. 

The Siiliordinate Judge decreed the suit for sale 
with costs, giving the ilefeiidant No. I a right to 
redeem tlie mortgage so far as it affected the properties 
otlier than No. ;-)t)2, Gliowspur-Dopahra, No. oG4, 
Gliowspur-Dopahra. and Fatehpnr-Lawaech by pay- 
ment witliin 90 days of the decretal amount with costs. 
The defendants Nos. 8 to lo were given a rigid to 
reiK'ein the mortgage, so far as it affected No. 364, 
(Iliowspur-Dopalira. by payment within 90 days of 
Rs. l.ditO with proportionate costs ; the defendant Ko. 15 
was given a right to redeem the mortgage, so far as it 
alfected No. 362, Chowspur-Dopahra, on payment of 
Rs. 1.000 with proportionate costs; and any of the 
defendants Nos.5, 6 and 14 were given a right to redeem 
the mortgage, so far as it affected Fatelipur-Lawaech, 
on payment within 90 days of Rs. 4,000 with propor- 
tionate costs. The High Court on appeal dismissed 
the suit with costs so far as it applied to Nos. 364 and 
362, Gliowspur-Dopahra, and Fatehpnr-Lawaech. 

The High Court held tlrnt the plaintiffs’ suit, so 
far as it applied to No. 364, Ghowspur-Dopahra, and 
No. 362, Ghowspur-Dopahra, was barred by section 13, 
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explanation II of the Code of Civil Proceclnre, by 
reason of the heirs of Musainmat Alfan not having set 
up in the suits of the 3rd of May 1890 and 15th of July 
1890, “ their title as prior mortgagees on the basis of 
the zarpeshgi, 1874, the ground of relief in the present 
action.” Musammat Alfan’s mortgage of the 17th of 
February 1888 was not prior to the mortgages of the 
15th of December 1879, the 30th of December 1880 and 
the 20th of Decem ber 1883, but the plain tills, appel- 
lants here, claimed priority, as the Rs. 12,000 wliich 
Musammat Alfan had lent in 1888 were applied to 
discharge the debt secured by the sarpeshgi deed of 
1874. The heirs of Musammat Alfan were persons 
having an interest in the properties comprised in the 
mortgages of the 15th of December 1879, the 31st of 
December 1880 and the 20th of December 1883, and 
consequently were under section 85 of the Transfer of 
Property Act, 1882, necessary parties to the suits for 
sale on those mortgages, and were made defendants to 
those suits, and not having set up in those suits such 
rights as they had under tiie mortgage of the 17th of 
February 1888 and the zarpeshgi deed of 1874, section 
13, explanation II of the Code of the Civil Procedure 
applied, and the claims of the plaintiffs, appellants, as 
against No. 364, Ghowspur-Dopahra, and No. 362, 
Ghowspur-Dopahra, and those of the defendants who 
are alone concerned with those mouzahs are ))arred. 
The High Court rightly dismissed the suit with co.sts 
so far as it i-elated to No. 364, Ghowspur-Dopahra, and 
No. 362, Ghowspur-Dopahra. 

It remains to be considered whether the plaintiffs 
had, and could have enforced in this suit, any and 
what rights against the 5 annas 4 pies share in 
Fatehpur-Lawaech, and against Gajadhui’ Malito and 
Lalji Mahto, defendants 5 and 6, or either of them. It 
is not quite obvious on what grounds the High Court 
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dismissed the suit so far as it related to tbe 5 annas 
4 ]>ies sliaro in Fatelipur-Lawaecli, and to the defend- 
ants (iajadliur Malito and Lalji Mahto. 

(Jajadhiir Malito did not make Musammat Alfan a 
defendant to tlie suit for sale which he brought on 
tlu‘ <)th of September 1888 on his mortgage of the 7tli 
of .Tannary 1888. That suit was brotrght to obtain a 
decree for sale of tire 5 annas 4 pies share in Patelipvir- 
Lawaech which, had been mortgaged on the 7th of 
January 1888 to Gajadliur Malito, and subsequently on 
the 17th of February 1888 to Musammat Alfan, and 
had been mortgaged and hypothecated to Girwar 
Singh by the deed of the 2t.)th of November of 1874 as 
security for the sarpeshgi delit of Rs. 12,000. Under 
the deed of the 2iith November 1874 the Rs. 12,000 was 
not repayable to Girwar Singh until Jeth 1294 Fasli 
(September 1887), and consequently the 12 years 
allowed by article 132 of the second schedule of the 
Indian Limitation Act, 1877, within which a suit to 
enforce payment of that debt was allowed, had not 
expired when Gajadliur Mahto brought his suit. It 
has been contended that as Musammat Alfan when 
slie lent lier Rs. 12,000 to Kishan Kumar Singh in 
February 1888 to pay off the sariyeshgi debt of 
Rs. 12,000 did not obtain a formal assignment in 
writing of the sarpeshgi deed of the 20th November 
1874, and as the mrpeshgi debt of Rs. 12,000 was dis- 
charged by payment to the representatives of Girwar 
Singh on the 15th of July 1888, and they quitted 
possession, Musammat Alfan did not in equity obtain 
the benefit of the charge which Girwar Singh had 
under the sarpeshgi deed of the 20th of November 
1874. It is true that so far as t\\Q sarpeshgi deed of 
the 20th of November 1874 operated as a lease of the 
mortgaged properties, it came to an end on the pay- 
ment of the sarpeshgi debt of Rs. 12,000 to the 
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representatives of Girwar Singh on the 15th July 1888, 
hut their Lordships have foxrnd as a fact that the 
Es. 12,000 vyere lent by Musainmat Alfan and were 
borrowed by Kishan Kumar Singh for the express 
purpose of paying off the sarpeshgi debt of Es. 12,000 
which was secured by the deed of the 20th of Novem- 
ber 1874 ; that the Es. 12,000 lent by Musainmat Alfan 
were in accordance with the agreement between Musam- 
mac Alfan and Kishan Kumar Singh applied in paying 
off the sarpeshgi debt, that on payment of that debt 
the zarpeshgi deed of the 20th November 1874 was 
handed over to Musainmat Allan, and that Musainmat 
Alfan when she lent her Es. 12,000 intended to keep 
alive for her benefit and iirotection the charge which 
had been created by the zarpeshgi deed of the 20th of 
November 1874. It has been held by this Board, in 
Mohesh Lai v. Bawan Das (1), that whetber a mortgage 
paid ofl; is extinguished or kept alive depends upon 
the intention of the parties. It has also been held by 
this Board in Gokuldoss v. Bamhux Seochancl (2) tlud 
the ordinary rule is that a man having a right to act 
in either of two ways shall be assumed to have acted 
according to his interests. In the last mentioned case 
it was held by this Board that the purchaser of an 
ecpiity of redemption in immovable property situated 
in India, who, having notice of a second mortgage, 
paid off a first mortgage upon the property without an 
assignment of the first mortgage to him, must be 
assumed, according to the rule of justice, equity and 
good conscience, to have intended to keep the first 
mortgage alive, and consequently was entitled to stand 
in the place of the first mortgagee and to retain 
possession against the second mortgagee until 
repayment. In that case this Board was pressed to 


(1) (1883) I. L. R. 9. Calc. 961 
L. R. 1 0 I. A. 62. 


(2) (1884) L. E. 11 1. A. 126 
I. L. E. 10 Calo, 1035. 
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apply the doctrine of ToulminY. Steere (1), but this 
Board observed that — 

III India the art of convej^ancing has been and is of a very simple 
character. Their Lordsliips cannot find that a formal transfer of a mortgage 
is ever made, or an intention to keep it alive ever formally expressed. To 
apply to such a practice the doctrine of Toulmin v. SteerciX) seems to them 
likely, not to promote justice and equity, but to lead to confusion, to multi- 
plication of documents, to useless technicalities, to expense, and to litigation. 

And tlieir Lordships in that case held that the 
ohvions question to ask in the interests of justice, 
equity, and good conscience, is, what was the inten- 
tion of the party paying off the charge ? What this 
Board said in 1884 as to the art of conveyancing in 
India and the practice in such cases, is true as to the 
art of conveyancing and the practice in such cases at 
the present day. The law on these points applied in 
the judgments of this Board in Mohesh Lai v. Bavoan 
Das (2) and Qokualoss v. Banibux Seochand (8) was 
subsequently applied by this Board in Dinobmidhu 
Shaiv Chowdhry V. Jogmaya Dasi {4). Applying the 
rule of justice, equity and good conscience, their Lord- 
ships in this appeal hold that the charge created by 
the zarpeshcji deed of the 20th of November 1874 was 
kept alive for the benefit of Musammat Allan. 
Nothing to bar a claim in respect of that charge, so far 
as the 5 annas 4 pies share in Fatehpur-Lawaech was 
concerned, had occurred when Gajadhur Mahto brought 
his suit on the 6th of September 1888. 

As their Lordships have said, Gajadhur Mahto did 
not make Musammat Alfan a defendant to his suit of 
the 6th of September 1888. Under section 85 of the 
Transfer of Property Act, 1882, Musammat Alfan was 
a necessary party to that suit. It is not alleged that 

(1) (1817) 3 Mer. 210. (.3) (1884) L. R. 11 I. A. 126 ; 

(2) (1883) I. L. R. 9 Oa)c. 961 ; I. L. B. 10 Calc. 1035. 

L. E. 10 I. A. 62. (4) (1901) I. L. R. 29 Gale. 1.54 ; 

L. R. 29 1. A. 9. 
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Gajadluir Malito when he brought his suit had not 
notice that Musaininat Allan was a person having an 
interest in the propertj^ comprised in the mortgage 
xipon which he was .suing. If Gajadhur Mahto had 
taken the ordinary precaution of in.specting the 
register of the district in which Fatehpur-Lawaech is 
situate, before he took his mortgage of the 7th of 
January 1888, he would have found that the 5 annas 4 
pies share in Fatehpur-Lawaech had been charged by 
the sarpe.s7?r/i deed of the 20th of November 1874. It 
is to be presumed that Gajadhur Mahto took the 
ordinary precautions befoi’e parting with his money, 
which a prudent intending mortgagee would take. If 
Gajadhxir Mahto had before bringing his suit of the 
6th SeiJtember 1888, and in ox*der to ascertain who 
would be under section 85 of the Transfer of Property 
Act, 1882, the necessary parties to his suit, taken 
the ordinary precaution of searching that register, 
he would also have found that the 5 annas 4 pies 
share in Fatehpur-Lawaech was included in Musam- 
mat Alfan s mortgage of the 17th Febriraiy 1888. It 
has been contended that section 85 of the Transfer of 
Property Act, 1882, did not apply to the suit which 
Gajadhur Mahto brought, the contention being that 
that section does not apply to a suit for sale of an 
equity of redemption, and that a puisne mortgagee 
is not a person “ having an interest in the property 
comprised in a mortgage ” of a first or any jxrior mort- 
g'agee who brings a suit for sale on his prior mortgage. 
Ihat contention, if correct, would, as it appears to 
their Lordships, lead to the conclusion that neither 
a prior nor a subsequent mortgagee need be made a 
defendant to a suit for sale by a mortgagee of the 
specific lands included in his mortgage. The fact is 
that in suits for sale in India to which other mort- 
gagees are hot made parties, what a puisne mortgagee 
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seeks to sell by means of a decree for sale, is not the 
equity of redemption so described, but tlie actual 
properly, lands or bouses, mortgaged. It is not obvious 
wby a puisne mortgagee who desires to sell a mere 
equity of redemption, and not the actual property, 
lands or houses, described in his mortgage as the 
property mortgaged to him, should not dispose of his 
interests by private contract by an assignment of his 
mortgage to a purchaser, instead of by bringing a suit 
for sale of the property, land or houses, mortgaged^ 
unless he hopes by concealing what his real interests 
are to obtain a larger price from an unwary purchaser 
at an auction sale under a decree for sale, than he 
could otherwise expect to obtain. 

Gajadhur Mahto, in his suit for sale, sought for and 
obtained a decree for sale of the specific 5 annas 
4 pies share in mouzah Fatehpur-Lawaech which had 
been mortgaged by the sarpeshgi deed of the 20th 
of November 1874, and Musammat Allan’s mortgage 
of the 17th of February 1888, and under his decree 
for sale that 5 annas 4 pies share was sold, and it 
was sold free of all charges and incumbrances so far 
as the decree or any documents relating to the decree 
would show. Had section 85 of the Transfer of 
Property Act, 1882, been complied with by making 
Musammat Alfan a party to the suit, the decree for 
sale in Gajadhur Mahto’s suit would have dealt with 
the rights and claims of Musammat Alfan in relation 
to the charge under the zarpeshgi deed of the 20th 
of November 1874, and her mortgage of the 17-th of 
February 1888, if put forward by her in the suit, 
and Gajadhur Mahto would have been allowed to 
redeem the charge of 1874 by payment of Es. 12,000, 
and Musammat Alfan would in her turn have been 
allowed to redeem Gajadhur Mahto’s mortgage. If 
Musammat Alfan had been made a defendant to 
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1912 Gajadlnir Malito’s suit and had neglected to put for- 

Mahomed “ward hei’ claims, those claims would have been barred 

Ibrahim under Section 13 of the Code of Civil Procedure. In 
Hossain 

Khan either event all intending purchasers at a sale under 
Ambika decree would have known what rights were to 

Persiiad be sold, and in either event the necessity for the 
Singh. bringing of this present suit, so far as the 5 annas 
4 pies share in Patehpur-Lawaech is conceimed, would 
not have arisen. 

As Musammat Aifan was not made a defendant to 
Gajadhur Mahto’s suit, her rights were not affected by 
the decree in that suit, and section 13 of the Code of 
Civil Procedure did not bar this suit of the plaint- 
iffs so far as the 5 annas 4 pies share in Fatehimr- 
Lawaech, and the defendants, Gajadhur Mahto and 
Lalji Mahto, were concerned. But as the Es. 12,000 
were under the mrpeshgi deed of the 20th of Novem- 
ber 18i4, repayable in Jeth 1294 Pasii (September 

1887), and this suit was not brought until the 22nd of 

September 1900, the claim of the plaintiffs to priority 
isbarreil by article 132 of the second schedule of the 
Indian Limitation Act, 1877, and all that they are 
entitled to, so far as the 5 annas 4 pies share in 
Patehpur-Lawaech is concerned, is a decree entitling 
them to redeem tlie mortgage of the 7th of January 
1888 on payment to the legal representatives of Lalji 
Mahto of the amount of the principal and interest in 
respect of which the 5 annas 4 pies share in Patehpur- 
Lawaech was sold to him under the decree for sale in 

Gajadhur Mahto’s suit of the 6th of September 1888. 

Their Lordships will humbly advise His Majesty 
that the decree of the High Court, so far as it operated 
as a dismissal of the plaintiffs’ suit for sale of the 
5 annas and 4 pies share in Patehpur-Lawaech, and 
dismissed with costs in the High Court and In the 
Court of the Subordinate Judge the plaintiffs’ suit as 
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against Gajadliur Mahto and Lalji Mahto, slioiikl be 1912 
varied by decreeing that the plaintifEs, appellants mahomed 
here, by payment to the legal representatives of Lalji 
Mahto, or into the High Court to their credit, 'vvithin Khan 
90 days from the filing of His Majesty’s order in the 
! High Court, of the amount of principal and interest in Pbushad 

; respect of which the 5 annas 4 pies shai’e in Fatehpur- Singh. 


Lawaech was sold to Lalji Mahto under the decree of 
Gajadliur Mahto in the suit of the 6th of September 
1888, may redeem the mortgage of the 7th of January 
1888, and may bring the 5 annas 4 iiies share to sale 
for the balance then remaining due of the amount of 
princiiial and interest decreed by the Subordinate 
Judge in this suit ; by decreeing that the plaintiffs 
shall have their proportionate costs of the suit in the 
Court of the Subordinate Judge and the appeal to the 
High Court in respect of their claim against the 
5 annas 4 pies share in Fatehpur-Lawaech and the 
defendants, Gajadhur Mahto and Lalji Mahto, the 
amount of such costs to be ascertained by the High 
Court, and any costs paid by the apiiellants to Gaja- 
dhur Mahto and Lalji Mahto or his legal representa- 
tives or any of them shall be repaid to tlie jilaintiffs ; 
and that in all other respects the decree of the High 
Court be affirmed, but that there shall be no costs of 
this appeal. 

Solicitor for the aiipellauts : The Solicitor, India 
Office. 


Solicitors for the respondents : T. L. Wilson Co. 

J. V. w. 
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CRIMINAL REVISION. 


Jan. 18. 


Before Mr. Justice Holmwood and Mr. Jiisti te Sharfad lin. 

AMBIOA PRASAD SINGH 


GUR SAHAY SINGH.^ 

Bispiiie concerning easement— Right of passage of surplus imter through an 
dl Jurisdiction of Magistrate to direct an opening in the ctl to he made 
hy a party a?id^ on failure.^ hy the Police — Criminal Procedure Code 
{ActVoflS9S)^s.ll7. 

The Magistrate has jurisdiction, under section 147 of the Criminal 
Piocediire Code, on being satisfied that a party has a riglit to liave an opening 
in an cU, for tlie purpose of draining off the surplus water from Jiis lands, 
and that he has exercised tlie right for several years, and also on the last 
occasion when it was exercisable, to pass an order recpiiring the opposite 
paity to make the opening within a reasonable time from its date, and on Ids 
failure to do so, directing the Police to make the same. 

Dowlat Koer v. SiiM Pershad Pandit (1), Pampati Nath Bose v. 
JSando Lai Bose (2), avid Lalit Chandra Neogi v. Tarini Pershad Oupta{Z) 
followed. 

Dalmir Puri v. KhodadaJ Khan (4) distinguished. 

In re Lindsay (5) not followed. 

The petitioner and the opposite party were 12 and 
4 annas co-sharers, respectively, in the village of 
Amatou, in the district of Gaya. In June 1910, there 
was a partition of their lands, and an dl running, from 
noi’th to south, with the lands to the east and west 
of it, fell to the petitioner, the first party, who alleged 

''Criminal Eevision, No. 996 of 19tl, against the order of A. Samad 

Deputy Magistrate of Gaya, dated Aug. 8, 1911. 

(1) (1911) 10 lud. Ca. 615. (3) (1901) 5 C. W. N 335 

(2) (1900) 5 C. W. N. 67. (4) (1909) I. L. R. 36 Calc. 923 

(5) (1881) I. L. R. 4 Mad. 121. 
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that tliey repaired the breaches in the dl on the 12th 
May 1911 ; the second party laid an information at the 
thana stating a likelihood of a breach of the peace 
in consequence of the action of the first party. A 
proceeding under section 144 of the Criminal Proce- 
dure Code was at first drawn up between the i^arties. 
The second party in their written statement, filed on 
the 31st May, admitted that the dl belonged to the 
petitioner, but alleged that there were three openings 
in it for the discharge of the surplus water from their 
own lands during the rains, which the petitioner had 
closed in Baisakh last. Proceedings under section 147 
of the Code were ultimately drawn up, in July 1911, by 
Maulvi A. Samad, a Deputy Magistrate of Gaya, who’ 
after recording evidence, found that there were three 
openings in the dl through which the surplus water 
from the lands of the second party passed, that the 
latter had exercised their right of draining off their 
surplus water in this way for several years and also 
on the last occasion when the right was exercisable, 
that is, during the last rains. He, accordingly, passed 
ah order, on the 8th August, requiring the first jDarty 
to make three openings in the dl within five days 
from its date, and directing, on their failure to do so, 
the Police to carry out the ox’der by making the 
openings. The petitioners then moved the High 
Court, and obtained the present Rule. 

Bobu Harendra Narain Mittra, Bdbu Atulya 
Charan Bose and Bahu Lakhi Narain Singh, for the 
petitioner. 

Bahu Manmatha Nath Mukherjee and Bahu Siva 
Nandan Boy, for the opposite party. 

Holmwood and Shaepuddin JJ. This Rule was 
apparently issued on some apparent conflict between 
the rulings in the cases of Pasupati Bath Bose v. 


.561 

1912 

Ambica 

Prasad 

Sindh 

r. 

Gitr 

Sahay 

Singh 


562 


INDIAN LAW EEPOHTS. [VOL. XXXlX. 




1912 Nando Lai Bose Q.) and Lalit Chandra Neogi v. 

a^ca Tarini Persad Gupta (2) witli tlie later decision in 

Pbasao the case of Dalniir Puri v. Khodadad Khan (3). All 
these cases we may say are in direct conflict with the 
SAfuv Madras Ruling in In re Lindsay {i). Bnt that 

SisGH. of coiirse does not affect our decision in this Court. 
We are hound to follow the rulings of the Calcutta 
Court. Now, it so happens that this apparent conflict 
has been dealt with by us in a judgment which was 
passed in Criminal Bevision No. 187 of 1911, Bowlat 
Koer V. Siva Pershad Pandit (5), but which does not 
appear in any of the various reports, though we are 
told it is reported in “ Indian Cases.” We, therefore, 
hold that the ground xipon which the order was set 
aside in Dalmir Puri v. Khodadad Khan (3) was 
quite distinguishable from the previous cases, which 
held that the Magistrate had power to invoke the 
assistance of the Police in carrying out the injunction 
he made under section 147. The injunction in this 
case is a good one. It appears on the face of the order 
that the second party having satisfied the Magistrate 
that he had a right to have an opening in the Al in 
question for the purpose of passing water, he having 
exercised the right for several years, and also during 
the last rains when the right was last exercisable, it 
was clearly the Magistrate’s duty to direct the first 
party to make three openings in the said Al within a 
reasonable time from the passing of the order. The 
time given was five days. 

Then comes the question, if he failed to carry out the 
Court’s order, what was to be done. The Court held, 
following our judgment in Dowlat Koer v. Siva 
Pet'shad Pandit (5), and the cases we have cited from 

il) (1900) 5 C. W. N. 67. (3) (1909) I. L. 11. 36 Calc. 923. 

(2) (1901) 5 C. W. N. 335. (4) (1881) I. L. R. 4 Mad. T21. 

(5) (1911) lOInd. Cas. 616. 
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5>. Calcutta Weekly Notes, that the Police might he 
ordered to see that the obstruction was removed. Of 
course, there is the alternative that the parties who 
failed to carry out the injunction should be prosecuted 
under section 188 of the Penal Code. But we think 
that that would be a cumbrous course, and it would be 
imTch more j^rejudicial to the second jjarty in a section 
145. case than the usual method of obtaining Police 
assistance. The Rule is, therefore, discharged. 

E. H. M. liiile discharged. 


APPELLATE CIVIL. 


Before Mr. Justice Coxe and Mr. Justice Imam. 

KALIMUDDIN 

V. 

MEHARUI.* 

Administration bond — Letters of administration — Probate and Administra- 
tion Acf 188 f ss. 7S, 79^ 86 — Administration bond infaiumr of District 
Judge — Assignment (f the bond by the District Judge — Second assignment 
— — Memorandum of a 2 >j>€al treated as petition for rerision. 

Under s. 79 of tlie Probate and Administration Act, 1881, a District 
Judge lias no authority to assign an administration bond again to a person 
so long as a previous assignment of the said bond to another person is in 
force. 

No appeal lies against an order passed by the District Judge assigning a 
bond under s. 79 of the Act ; but where the District Judge passes an order 
wliicli he has no authority to do, the High Court may interfere, treating the 
memorandum of appeal as an application for revision, 

Uma Charan Das Y. Mule aheslii Dasi (f) AvHQmmdL. 

Appeal by Sheikh Kalimuddin, the oi>posite party. 

Appeal fiom order No. 235 of 1911, from the order of S. S. Skinner’ 
District Judge of Piirnea, dated Aiig. 29, 1910. 

(1) (1900) I. L. B. 28 Calc. 149.; 
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One Sheikh Moiilabiix died inte.state, leaving behind 
KALiMnDDiN ‘I widow, a daughter, and three son.s, in April 1902. 
MehIrdi. Kalimuddin, the oppo.site party, then took out 

letters of administration in re.spect of the estate of his 
deceased brother, the aforesaid Sheikh Moulabux, and 
executed an administration bond in favour of the 
District Judge of Purnea on the 30th July 1903, under 
s. 78 of the Probate and Administration Act. On the 
application of Sheikh Gyasuddin, one of the sons of 
the deceased Moulabux, the District Judge having 
held an enquiry, assigned the bond in favour of the 
said Cxyasuddin for his benefit and that of the other co- 
sharers. Subsequently Mus.samat Mobaran, the widow, 
foi heiself and as guardian of her two minor sons, as 
also the daughter, made an application to the District 
Judge, in which they charged the opposite party with 
gross mismanagement of the estate, and prayed that 
after making an enquiry, he would direct the adminis- 
tration bond to be assigned to the petitioners under s. 79 
of the Act, and also direct the letters of administra- 
tion to be revoked. The opposite party denied the 
charge of mismanagement of the estate, and pleaded 
that the Court had no jurisdiction to assign the ad- 
ministration bond to the petitioners. The District 
Judge, having overruled the objections of the opposite 
granted the prayer of the petitioners and 
directed the bond to be assigned to them. 

Against this decision, the opposite party appealed 
to the High Ooxirt. 


Bahu Shib Chandra Palit (Babu JVanda Lai 
Banerjee with him), for the appellant. My client 
executed the administration bond for the due adminis- 
tration of the estate in favour of the District Judge 
under s. 78 of the Probate and Administration Act, and 
then the learned Judge assigned it to another person. 
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and he having done so, the question is whether he 
could assign it again to other persons. I .submit, that 
he had no jurisdiction to do so. The bond was 
originally in his favour, and he could assign then, but 
having once assigned it in favour of one, he could 
not recall it and assign it again to another person. 
Section 79 of the Act does not conteinplate any such 
jurisdiction. 

Bahu Mahendra Nath Roy (with him. Maulvi Nur- 
uddin Ahmed), for the respondent. Under section 78 
of the Probate and Administration Act, the bond emires 
for the benefit of the District Judge for the time being, 
that is to say, he would be entitled to sue upon it. 
Under s. 79 of the Act, the person in whose favour the 
bond is assigned is enabled to sue upon that bond. 
The result of the argument of the api>ellant w'ould be 
that if the person, to whom assignment was made, in 
collusion with the administrator, neglected to sue upon 
the bond, then the Court would have no control over 
the administrator. This could not have been the 
intention of the Legislature. The effect of this assign- 
ment is to enable the assignee to sue on behalf of the 
Judge. 

No appeal lies against an order under s. 79 of the 
Probate and Administration Act : see Broja Nath Pal 
V. Dasmoriy Dasee (1). 

Bahu Shib Chandra Palit, in reply: Under 
section 86 of the Probate and Administration Act, 
every order passed under the Act is appealable : see 
Uma Gharan Das y . MuMakeshi Dasi (2). If there 
be no appeal then the order passed by the learned 
Judge being without jurisdiction, could be set aside on 
revision. 

Cur. adv. vult. 

(1) (1878) 2 C. 1. R. 689. (2) (1900) I. L. R. 28 Calc. 149. 
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1912 CoXE AND IMAM JJ. The appellant in this case 

Kalimuddis granted letters ol administration to the estate 
Meharui Monlabnx, and executed a bond in favour of 

the District Judge under section 78 of the Probate and 
Administration Act, 1881, for the due administration 
of the estate. As apparently he did not administer it 
properly, the bond was assigned under section 79 of the 
Act to Gyasuddin, a son of Moulabux. Gyasuddin, 
however, came to terms with the appellant and did not 
sue on the bond. The widow and the other ehildren 
of Moulabux then sought to have the bond assigned 
to them. This has been granted by the District Judge, 
and hence this ax)peal. 

A preliminary objection is taken th.at no appeal 
lies. We think this contention must prevail. Section 
86 of the Act enacts that every order of a District 
Judge under the Act shall be subject to appeal to the 
High Court under the rules contained in the Code of 
Civil Procedure, applicable to appeals. One of those 
rules is to be found in section 105 of the Code, which 
lays down that save as otherwise expressly provided 
no appeal .shall lie from any order. There is certainly 
no express provision in the Code for an appeal from 
an order assigning a bond. This seems to be in accord- 
ance with the view taken in Broja Nath Pal v. Bas- 
mony Basee (1) and Ahhiram Bass v. Goyal Bass (2) 
That view was not taken in Vma Gharan Bas v. 
MuMakeshi Basi (3), but in that case the effect of the 
words “ Under the rules contained in the Code of Civil 
Procedure ” seems not to have been considered. 

We think, however, that the order of the learned 
District Judge is without jurisdiction, and that we 
can accordingly revise it. Under section 78 the bond 
enured for the benefit of the District Judge. Under 

(1) (1878) 2 C. L. li. 689. (2) (1889) I. L. E. 17 Calc. 48. 

(3) (1900) I. L. E. 28Calc. 149. 










567 


VOL. XXXIX"] GALOUTTA SERIES. 

section 79 he could assign it on conditions. But there 
is no provision in the law which authorised him to 
assign it again while the first assignment was still in 
force. If there had been a condition that the assign- 
ment should he void, if the assignee failed to comply 
with certain requirements, in that case a re-assignment 
might perhaps have been possible. But there is no such 
condition in the present assignment. All that is stipu- 
lated is that any money decreed should be deposited in 
Court, a condition that can hardly be said to have 
been broken. No doubt the respondents can apply 
to have the letters revoked, if they can make out a case 
under section 50 of the Act, and can sue the adminis- 
trator. They can also hold Gyasuddin responsible as 
a trustee for them under section 79 for ail that he has 
recovered. But they cannot obtain an assignment of 
the bond from the District Judge when it is no longer 
his to assign. 

Accordingly the appeal is dismissed, but in the 
exercise of our revisional jurisdiction we set aside the 
order of the District Judge assigning the bond to the 
respondents. They will be at liberty, if so advised, 
to proceed with the application for revocation of the 
letters of administration which the District Judge has 
left undetermined. We make no order as to costs. 

S. c. G. Appeal dismissal. 

Order set aside on revision. 
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The plaintiffs contracted to sell 750 tons of sugar at an agreed price 
for delivery in equal instalments from August to December 1910 under an 
agreement wliicli contained the following term: “The goods to be at the 
buyer’s risk and peril from the time of landing of the sugar until they be 
removed from jetty, dock, ghat or godown ; and should the buyers fail to 
take delivery of the sugar, the sellers will have the option of re-selling the 
same in the open market by private sale or by public auction and hold 
the buyers responsible for all consequences.” The defendants failed to 
take delivery of 125 tons under the August shipment. The goods remained 
in bulk and were never ascertained or even appropriated for tlie purposes of 
the agreement. After notice to tlie defendants the plaintiffs purported 
to dispose of the goods under the power of re-sale provided in the agree- 
ment and brought an action for the recovery of damages estimated on the 
basis of such re-sale : — 

Ueld^ that, as the goods liad not been ascertained or even appropriated 
for purposes of the agreement, tliey did not come within the power of 
re-sale as framed, and the “re-sale” was inoperative as a method of 
measuring damages. 

Moll SchuttB S Co. v. LucliTni Chand (1) distinguished. 

Semble : A power of re-sale in a contract can be so framed as to operate 
on goods even before appropriation. 

Inasmuch as the claim for damages was based on re-sale in the circum- 
stances of tlie case, no decree could be made for damages on the basis of 

tlie difference between the contract and market rates. 

Appeal from Original Civil, No. 35 of 1911, in Suit No. 1171 of 1910. 
(1) (1898) 1. L. R. 25 Calc. 505. 
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Before Sir Lawrence H. Jeitlcim^ K.C.I.E., Chief Justice^ and 
Mr. Justice Woodrofe. 

ANGULLIA & Oo. 


SASSOON & Go.* 

Contract — Sale of goods — Goods not appropriated— Resale^ power of in 
contract — Measure of damages. 
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Appeal by the defendants, Messrs. M. S. E. 
Angnllia & Go., from tlie jadgment of Harington J. 

This appeal arose out of an action brought 
by sellers against buyers for breach of contract 
in failing to take delivery. 

By a contract made on the 28th February 1910, 
Messrs. Anguilla & Co. purchased from Messrs. E. D. 
Sassoon & Co. 750 tons of white cane Java sugar, ship- 
ments to be made in equal instalments during August, 
September, October, November and December 1910. 
The price was Es. 7-14-9 per bazar maund ex jetty or 
docks or ghat at sellers’ option. The contract was by 
bought and sold notes, the former being signed by one 
M. 0. Misry per 'procuration M. S. E. Angnllia & Oo. 
The bought note contained, inter alia, the follow- 
ing provisions : — 

Delivery to lie taken by tlie buyers ex jett^^ or docks within three 
days and from ghat within 24 hours from the date of landing of the 
goods from the steamer or steamers. The goods to be at the buyers 
risk and peril from tlie time of landing of tlie sugar until they be 
removed from jetty, dock, ghat or godown, and should the buyers fail 
to lake delivery of tlie sugar, tlie sellers will have tlie option of 
re-selling the same in the open market, by private sale or by public 
auction, and hold the buyers responsible for all consequences. The 
contract is to be deemed and construed as a separate contract in 
respect of eacli shipment of goods, and the rights and liberties of 
the sellers and buyers shall be the same as though a separate contract 
had been made out and signed in respect of each shipment. 

“ 3. Delivery, if given and taken from godown, to be completed 
within one month from date of laiiding. If delivery be given from 
jetty, dock or gliat, sugar to be taken on landing from steamer without 
rebate of interest. The option of buyers to take delivery from sellers’ 
godown to be declared in writing to the sellers on receipt of notice 
of steamer’s arrival in port. The sugar to be examined by the buyer 
before being warehoused. 

12. Terms — cash before delivery as castomary.” 

Oil the lltk September 1910, the pkiintiff firm 
gave notice to the defeuclaiit firm of the expected 

40 
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1912 arrival per S.S. Ohara of 150 tons of sugar, being 
Angullia the August sliipment under the contract. The 
& Co. steamer arrived on the 15th September with a 

V, 

Sassoon large quantity of sugar on board, 150 tons of 
* which were intended for the August shipment 
under the contract. The sugar was landed in bulk 
on the 18th September, and in terms of the contract 
delivery had to be taken by the buyers by the 
21st September. On the 23rd September the plaint- 
iffs gave notice to the defendants that the 150 
tons of sugar ex S.S. Ohara were incxrrring 
, demurrage and interest and reqxiesting them to take 
immediate delivery. On the 6th October the 
defendants took delivery of 25 tons under the 
contract, but neglected and failed to take delivery 
of ajiy further portion. 

Thereupon the plaintiffs gave notice to the 
defendants of their intention to dispose of the 
balance of 125 tons on their account and risk 
under the power of re-sale which they claimed as 
reserved to them under the contract. 

On the 7th and 8th November the ixlaintiffs 
caxised advertisements to be published in the 
Calcutta Exchange Gazette announcing the proposed 
sale of various lots of sugar under various con- 
tracts, amongst others, of 125 tons of white Java 
sugar ex S.S. Okara marked A. D. under contract 
No. 630, and on the 8th November, the sale was 
effected, these 125 tons realising a price less than 
the contract price by the sum of Rs. 2,341-14=9. 
At no time up to or even after the sale of the 
8th November were these 125 tons of sugar seixarated 
from bulk or appropriated by the plaintiffs towards 
the particidar contract. 

The vendors claimed the sum of Rs. 2,341-11-9 
from the imrchasers together with further sums 
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foi' interest and charges, aggregating Rs. 2,745-12-6, 
and, on the claim being resisted, on the 21st 
December 1910, the vendors broiight this action 
lor the snm of Rs. 2,745-12-6 on the basis of loss 
suffered on the alleged re-sale. 

Three pleas were taken in defence — first, that 
inasmuch as the proprietor of the defendant 
firm was residing outside British India, Order 
XXX of the Civil Procedure Code did not apply ; 
secondly, that Misry had no authority to epter 
into the contract on behalf of the defendant firm; 
and, thirdly, that the goods had not been ascertain- 
ed and therefore the plaintiffs had no ' right of 
re-sale. 

The suit came on for hearing before Harington 
J., and on the 21st March 1911, his Lordshii) 
gave Judgment for the plaintiffs. Haringtou J. 
held that the Court had jurisdiction to entertain 
the suit and that Misry had authority to enter 
into the contract in suit, and the defendants were 
bound by it. On the third issue, his Lordship held 
that inasmuch as the goods- were unascertained, 
the power of re-sale under the contract was not 
exercisable, but his Lordship was of opinion that 
the plaintiflfs -were entitled to damages for breach of 
contract, the measure being the difference between 
the market-price and the contract-price at the 
date of breach. On the third issue, his Lordship 
observed as follows : — 

“Now, the third question is one which, to my mind, is ratiier 
more difficult. The evidence is that the plaintitTs called upon the 
defendant to take delivery of 150 tons of sugar from the Port 
Commissioners’ warehouse. At that wareliouse, the plaintiffs had a 
large quantity of sugar in bags, a great deal more than sufficient to 
satisfy the contract which they had with the defendant. It is 
ad init ted that no particular hags were selected for delivery to tiie 
defendant, hut that the course of business was for the defendant to 
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pay for the sugar he wos prepared to take, and on payment to 
obtain a delivery order. On presentation of the delivery order at the 
\varehouse, sufficient bags to meet the delivery order would be talma 

out* of the bulk lying in the warehouse and then and there deliver- 
ed to the defendant. It is conceded that in this case no particular 

bags were selected from the bulk, because the defendant failed, to pay 
for and obtain a delivery order for the balance of 125 tons as lie 
was bound to do. The plaintiffs sold off 125 tons out of tlie bulk 

and now claim to charge as against the defendant the difference in 
the price at which they sold this quantity and the price the defend- 
ant contracted to give. On one side, it is contended that the 
circumstance that no goods had been appropriated to the contract makes 
no difference, the sale being held under the condition in the contract. 
On tlie other side, it is contended that as no bags had ever been 

tendered or set apart for the purpose of satisfying this particular 
contract, there is nothing to shew that the bags sold by the plaint- 
iffs were the actual bags that the defendant ought to have taken, 

and, that being so, the defendant says that the plaintiffs are not 
entitled to recover the difference between the two sales, but they say 

the measure of damages is the difference between tlie market price 
on the date of the breach and the contract price. 

The cases which have been cited during the arguiiieiit do not 
bear on the question, because in each case the goods of which the 
buyer had refused to take delivery had been ascertained. In this parti- 
cular case they had not been ascertained. If they had been ascer- 
tained, or if there had been a tender of a particular parcel of goods 

to satisfy the contract, no difficulty would have arisen. 

On the whole, f have come to the conclusion that the defendant’s 

contention on this point is the correct one. The clause in the contract 
giving a power of re-sale refers to the goods covered by the contract, 
and until the particular goods to be delivered in accordance with 
the contract have been ascertained, there is nothing to which tiie 

power of re-sale under the contract can attach. But inasmuch as 

my view on this point iir nowise affects the merits of the case or 

the plaintiffs’ right to recover, assuming that the market has gone 

against the defendant, 1 do not tliink it right to dismiss tlie action. 

riie measure of the damages is the difference between the market 
price and the contract price of the sugar at the date of the breach, 
riic latest date, as disclosed in the correspondence on which the 

defendants coukl have delivered, was October 20th. Tliere must, there- 
fore, be a reference to ascertain the market price of the undelivered 
portion of the 15Q tons on October 20tli. and tbp, idninn'tlP will . 
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entitled to judgment for the difference between that sum and the 
contract price if the latter sum is the larger of the two. 

The plaintiffs will get their costs of action on Scale No. 2.” 

From tliis judgment the defendants appealed. 

Mr. Knight {Mr. Pugh with him), for the appel- 
lants. Harington, J. was correct in holding that 
there was no power of re-sale in the circum- 
stances, but erred in making a decree for damages, 
to be measured by the difference between the con- 
tract price and the market price. The plaintiffs 
had framed their case on the alleged re-sale and 
had refused to amend their plaint. No evidence 
was given of damage on due date. On the ques- 
tion of re-sale, vendors can sell either under the 
statutory power provided by section 107 of the 
Contract Act or under an express power in the 
contract. Now the goods remained in bulk up to 
the time of re-sale, and there was no appropriation 
of goods to the contract, and the property in the 
goods did not pass to the purchasers.' It cannot 
be argued that the property in tlie goods passed 
on the partial delivery of the 25 tons, as there 
was no intention that it should amount to deliv- 
ery of the whole: Kemp v. Falk. {V) As the 
property in the goods had not passed to the 
buyers, no power of re-sale lay under section 107 
of the Contract Act, nor under the power of re-sale 
provided in the Contract : Ytile ^ Go. v. Mahomed 
Hossain. (2) This case has been properly inter- 
preted by Sale J. in Clive Jute Mills Co. v. 
Ebrahim Arab (3), and has not been overruled by 
Moll Schutte ^ Co. v. Luchmi Chand {Y) as, 
wrongly stated in the head-note of the latter case. 
The two cases are distinguishable. The power of 

(1) (1882) L. E. 7. A. C., 57.S, 586. (3) (1896) 1. L. R. 24 Calo. 177. 
v2) (1896) I. L. E. 24 Calc. 124. (1) (1898) I. L. R. 25 Calc. 506. 
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re-sale in the contract, as framed, contemplates cer- 
tain goods, the subject-matter of the contract, and 
can have no operation on goods which remained 
in bulk. 

Mr. S. P. Sinha {Mr. S. B. yjas with him) for 
the respondents. The i)laintiffs properly exercised 
the power of re-sale provided in the contract, 
and damages shoiild have been decreed on the 
basis of the re-sale. The principle of the decision 
in Yule Oo. v. Mahomed Hossain (1) was over- 
1 ‘uled by Moll Schutte Co. v. Luchmi Chanel (2), 
where it was held that the power of re-sale 
provided b\^ t])e coiitract was operative whether 
the i)roperty in the goods passed or not. Tlie 
former case was based on the view tliat in order 
to re-sell so as to ascertain the measure of 
damages, whether under the Contract Act or 
under a clause in tlie contract, the goods must 
be ascertained and the property in them j)ass, 
before due date. In the latter case the Full 
Bench held that whether the property in the 
goods passed or not, the right of re-sale arose so 
lojig as goods under the contract existed at the 
due date and continued to exist till re-sale. The 
latter case has been followed in Bakleo v. John 
Smidt (3). It is not necessary that these goods 
should be ascertained ; it . would be enough if 
tliere were any goods in bulk, appertaining to the 
contract, which existed at the time of breach and 
which existed till re-sale. Why should it be 
impossible to re-sell an aliquot iJart of a bulk ? It 
IS not the sale of a chose in action, but the sale 
of goods. There was an appropriation by the 
although there may have been no assent 
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by tbe buyers so as to make the goods ascertain- 
ed. There was a notional tlioirgh not a physical 
separation, but the legal effect was the same. 
The ordinary measure of damages is the difference 
between contract and market j^rices. There is 
also the method of ascertaining damages by rc-saie. 
An express power of re-sale in a contract would 
liaYe no legal effect, if it were nece.ssary that the 
property should pass, before the power became 
operative, as on the property passing the vendors 
w’ould have a statutory power of re-sale under 
section 107 of the Contract Act. 

Assuming there was no appropriation, the 
transaction would amount to an agreement to sell, 
and on the defendants committing breach, the 
plaintiffs had the option either to sue for the 
difference between the contract and market prices 
or to rescind the agreement and fix the measure 
* of damage by what is termed in the contract a 
re-sale, but what in this view is in fact a method 
of assessing such damage. In any event, the 
j)laintiffs are entitled in the alternative to a 
decree for damages based on the difference 
between contract and market rates. The due date 
of the contract was postponed, as is apparent 
from the deln^ery of 25 tons on the 6th October. 

Mr. Knight, in reply. 

Ciir. adv. vult. 

Jenkins C. J. This litigation has been occasioned 
by the alleged breach of a contract for the sale of 
sugar. The terms of the contract are set forth in 
the bought note. 

This document is dated the 28th of February 
1910, and is signed by M. C. Misry on behalf of 
the defendant’s firm. 
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By it the defendant’s firm purj)orts to bay 
from the plaintiffs 750 tons of white cane Java 
sugar, the shipments to be made daring Aiigast, 
Sei)tember, October, November, December equally. 
The price was Rs. 7-14-9 per bazar niannd ex jetty 
or docks. Delivery was to be taken by the 
bnyer ex jetty or dock within three days, and 
it was expressly provided as follows: — 

“ The goods to be at the bnyeis’ risk and peril from 
the time of landing of the sugar until they be removed 
f rom jetty, dock, ghat or godown, and should the 
buyers fail to take delivery of the sugar, the sellers 
will have the option of re-selling the same in the open 
market by private sale or by public auction and hold 
the buyers resjoonsible for all consequences.” 

On the 14th Sei^tember the piaintifis wrote to the 
defendant’s firm in reference to 150 tons of sugar 
on board S.S. Ohara, being the August shipment 
under the contract, and gave notice of the expected 
arrival of the steamer on or about that day. The 
steamer arrived on the 15th, and on the 6th of 
October delivery was taken of 25 tons under the 
contract, but beyond this no delivery was taken. 

On the 8th of November the plaintiffs sold the 
balance of 125 tons, and it is their case that this 
was done in exercise of the power of re-sale vested in 
them by the contract. On this footing they demand- 
ed from the defendant’s firm a sum of Rs. 2,341-14-9 
as representing the difference between the contract 
price and the amount realized on the re-sale, and 
further sums for interest and charges, which brought 
the whole of their demand up to Rs. 2,745-12-6. 

The claim was resisted by the defendant’s firm, 
and so this suit was brought. 

The case came for trial before .Harington J., and 
the three following issues were raised : (i) whether 
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tlio suit lies under Order XXX, (ii) whether the 191^ 
manager, Misry, had authority, and (iii) whetlier angullia 
there could be no re-sale of unascertained goods. 

■ tJ. ■ 

The learned Judge decided the first and second Sassoon 
issues in the plaintiffs favour, and the third ^ 
against them. He, however, directed an enquiry Jenkins 
as to damages. 

From this decree the defendant firm has 
appealed. The objection of want of jurisdiction 
embodied in the first issue has been abandoned 
and the points made before us are these : — 

First, it is said that the contract was unauthor- 
ized, and, seco7idly, that as the Judge decided 
against the plaintifi’s. contention that the price on 
the re-sale furnished the measure of damages, he 
should have dismissed the suit and not directed 
a reference. 

For the defendant it has been contended that 
the Judge was in error in deciding adversely to 
his contention as to the re-sale, and though no 
cro.ss-appeal or cross-objections have been filed, it 
is urged that Order XLI, rule 33, empowers the 
Court to give effect to defendant’s contentioii as 
to the re-sale. 

First, I will deal with the defendant’s conten- 
tion that the contract was unauthorized. 

I do not propose to deal with this at length, 
for I am in complete agreement with Harington 
J. on this point. 

True it is that the contract was signed not by 
the defendant but by Misry, his agent; but Misry 
was acting under a power-of-attorney which 
authorized him to direct, to superintend, manage 
and control and carry on in Calcutta in the name 
of M. S. E. Angullia & Co. the business of general 
merchants and then carried on by the defendant 
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ill Singaiiore and elsewliere. For tliat purpose the 
widest powers were vested in Misry, followed no 
doubt by the qualification that nothing therein 
contained should be deemed to authorize the 
“attorney to speculate in gunnies, opium, shares 
or exchange.” 

It is urged that the transaction in suit .was a 
speculation and so in contravention of the power- 
of -attorney. But even if it was a speculation— and 
this is a view that has not been established — it is 
outside the terms of the express prohibition on 
speculation. But then it is said the transaction is 
not in accord with the manner in which business 
was carried on by the defendant at Singajiore, 
and in this connection the defendant complains 
that a commission for his examination should 
have been issued, as this would have enabled him 
to prove this point. 

In my opinion there is no force in this con- 
tention, and I am confirmed in this view^ by the 
fact that at the hearing the request for a com- 
mission was not advanced. 

And I think there was very good reason for 
this. The words “as now carried on by me in 
Singapore and elsewhere” are merely descriptive 
of the general character of the business, and were 
not intended to limit the articles in which business 
was to be done or to define the terms on which 
it was to be conducted. ■ 

It is not suggested that the agent could not 
purchase sugar, or that a forward contract could 
not be made: the objection when analysed is as 
to the prudence of the transaction, and its mere 
imprudence wmuld not render it unauthorized. 

Then it is contended that as the iilaintifis’ 
claim to damages as formulated in the plaint and 
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the issues rest on the re-sale, the Court should 
not have directed a reference as to damages on a 
totally different basis. I think this contention is 
entitled to great weight, and all the more in view 
of the fact that the i^laintiffs, when challenged by 
the defendant, refused to amend their plaint so as 
to inake a case of damages on the difference between 
the contract price and the market price at due date, 
and was sui)ported in this refusal by the Court. 

And there is yet another circumstance which lends 
strength to the defendant’s contention. The due date 
under the contract is the 21st September, and there is 
no evidence of damage on that date ; on the contrary , 
the evidence, such as it is, points the other way. 
To evade this difficulty it is suggested that the due 
date was postponed, and, in fact, the learned Judge 
treats the 20th October as the day of breach. 

But postponement was not pleaded, nor was it 
made the subject of an issue. Nor does the 

matter rest there; for Mr. Sinha, when challenged, 
could not point to any agreement, or clear indi- 
cation, that the due date should be postponed ; all 
he could contend wars that it might he inferred 
from the fact that late delivery was taken of 

25 tons. 

In my opinion it would be wrong in view of 
the case made by pleadings and issues, and of 

the mode in which the plaintiffs’ case was con- 
ducted, to hold that tliere wars a postponement of 
the due date or to direct a reference as to 

damages. 

But then the plaintiffs claim that they were 
entitled to have the damages estimated on the 
footing of the re-sale. Harington J. decided this 
against the plaintiffs, holding there wars nothing 
to which the power of re-sale under the contract 
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could attach. For the i)laiutifl;.s it was contended 
that the learned Judge in so deciding failed to 
follow tlie decision of the Full Bench in Moll 
Schulte ^ Go. V. Luchmi Chanel (1). 

But when the essential facts of that case and 
the pre.sent are contrasted, they present a signi- 
ficant difference. 

In Moll Schulte Co. v. Luchmi Chand (1), 
the plaintifiis sold to the defendants under an 
indent contract ten cases of tobacco to be shipped 
by steamer to Calcutta. The plaintiffs ordered 
ten cases only of tobacco, and caused them to be 
shipped and consigned to themselves for the 
purpose of fulfilling this contract. The goods 
duly arrived, but the defendants refused to pay for 
and take delivery of the goods on the ground 
that they were not the goods contracted for. The 
goods were tendered to the defendants, and w^ere 
in accordance with the contract. Now to use 
the phraseology of the Contract Act, the goods 
had been appropriated, but possibly not ascertained. 
I say “possibly not ascertained,” because it seems 
to have been thought by the Full Bench that 
the property in the goods had not passed {see 
section 83). The position then was that the 
vendors had done all in their tmwer tn in D Irti f.li /III 
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The answer to this depends on the construction 
of the agreement between the parties as did the 
decision in Moll Schulte ^ Co. v. Luchmi Chand (1) 
turn on the construction of the agreement there 
under consideration. 

Neither in that case nor in this was any 
general principle or rule of law involved. What 
then is the scope of this power of re-sale the 
words of which I ha.ve already read ? The goods 
would have come within its operation if they had 
been ascertained, or even if they had been appro- 
priated for the purpose of the agreement. But 
in my op'nion it would be going beyond the 
true meaning of the words to extend the operation 
of the clause to goods which had not even been 
appropriated, and thus had in no sense become the 
subject-matter of the contract. 

I do not say that a clause could not have 
been so framed as to have this extended operation : 
there would be nothing illegal in it. But I do 
hold that the clause, as it has actually been framed, 
cannot have this operation. 

This is the view taken by Harington .1., and he, 
too, arrived at this conclusion by the same process 
of reasoning. I think he used the word “ascer- 
tained” not in the technical sense in which it is 
employed in the Contract Act, but in the sense of 
“ api)ropriated,” for I feel very sure the learned 
Judge had no intention of disregarding the Full 
Bench decision. 

The result then is that, while I agree with 
the view of the learned Judge as to the scope of 
Misry’s authority and the interpretation of the 
power of re-sale, I think, for reasons I have already 
stated, that a reference as to damages should not 
(1) (1898) 1. L. R. 25 Calc. 505. 
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1912 have been granted as this was opposed to the 
VmitTua pJain tiffs’ own case. 

& C"- The appeal must therefore be allowed and the 
\shOON suit dismissed with costs throughout. 
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WooDROFFE J. I agree. 

Appeal allowed. 

Attorneys for the appellants : Pugh c^- Co. 
Attorney for the respondents : N. C. Bose. 


APPEAL FROM ORIGINAL CIVIL. 

Before Sir Lawrence IL Jenl im, K .C. I. E.. Chief Justice, awl 
Mr. Justice YJoodrvffe. 

EAN.TIT LAL KAEMAKAE 


BUOY KEISHNA KAEMAKAE.* 

IJimlu law Adoption- Annmatipatra, construchon of- Simultaneous or 
successive adoption— Preferential right of adoption of senior rcidow. 

Wliero a Pliiidn, governed by tJje lieiiga] school of Hindu law 
had previous to In's death executed an annmatipatra in those terms ■ 
_ Tlns^ anumatipatra for taking adopted son is executed to the follow- 
ing eftect . . . i„ of first wife B. S. and second wife 

t>. B. . . I am giving permission in writing that when I sliall lie 
no more eacl. of my two wives shall be at liberty to adopt three 
sons successively, that is, one after another, and shall lead n mora 
ite. It IS also permitted that each of my wives shalll live in my 
ancestral dwelling house with her adnpted son . 

JWd, that applying the canon of construction hud' down in Akhon 
Chunder BageU v. KaUpahar Eaji (1). the docaimcnt did not emi' 
template simultaneous adoption l,y the widows, ),„t successive adon 
tion m accordance with the rule of law. ^ 

(1) (1886) I. L. Iv., 12 Calc. 406 ; L. R, 12 I. A. 198, 202. 
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As between co-widows, the senior, tliat is to say, siie, wliose marriage 
was earlier, has in general a preferential right of adoption. 

Decision of Stephen J. (1) affirmed. 

Appeal by the defendant, Ranjit Lai Karmakar 
from the judgment _ of Stephen J. (1). 

One Shib Krishna Karmakar, a Hindu governed 
by the Bengal school of Hindu Law, died on the 
29th November 1908, leaving two widows. Biraja 
Sundari Dassee, the senior, and Shashibala Dassee 
the junior wndow^, and no son. The day before 
his death he executed an anumatipatra or 
authority to adopt in favour of his two widows 
The authority was in these terms: “This amimati 
patra for taking adopted son is executed to the 
following effect by Sri Shib Krishna Karmakar 
father’s name the late Ram Kristo Karmakar, by 
caste Karmakar, by occupation gold and silver- 
smith, inhabitant of Sabhai', thana Sabhar, dis- 
trict Dacca, in favour of first wife Sreemutty 
Biraja Sundari Dassee and second wife Sreemutty 
Shashibala Dassee. I am now ailing, liaving been 
attacked with cholera. There is no knowing 
when what may liappen to the transient body 
I have got no son born of my loin, and, although 
in the hope of perpetuating the generation, I 
have married two wives successively, but up till 
now no son is born. Consequently by this 
amimati2Xitra I am giving permission in wniting 
that wiien I shall be no more, each of my two 
wives shall be at liberty’’ to adopt three sons suc- 
cessively, that is, one after another, and shall 
lead a moral life. It is also permitted that each 
of my wives shall live in my ancestral dwelling 
house with her adopted son. On the other hand, 
if she goes to live in another place with her 
(1) (1911) I. L. B. 38 Calc. 694. 
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1912 adopted son slie shall not have any rigni; lo 
Ban JIT Lal moveable and the immoveable proiDerties to be 

Kaemakak left behind by me.” 

On the 13fch April 1905, the junior widow pnr- 
poi’ted to adopt Ranjit Lai Karmakar without 
seeking the senior widow’s consent, and on the 9th 
March 1908 the senior widow purported to adopt 
Bijoy Krishna Karmakar. 

On the 14th September 1909, Bijoy Krishna 
Karmakar, through his mother as next friend, brought 
this suit for a declaration that the alleged adoption 
of Ranjit Lai Karmakar was void and inoperative in 
law and for a declaration that he himself had 
been validly adopted as a son to the deceased. 
The suit was heard before Stephen J., and on the 
17th May 1911 his Lordship pronounced a decree 
in the plaintiff’s favour (1). 

From this judgment the defendant, Ranjit Lai 
Karmakar, appealed. 

Mr. H. D. Bose {Mr. I. B. Sen with him), for 
the appellant. The annmalipatra is inoperative, as 
it creates a power of simultaneous adoption in favour 
of both the widows : the existence of two adopted 
sons at one and the same time is contemplated : 
Surendro Keshuh Boy v. Doorgasoondory Dassee (2). 
If, however, the authority to adopt is held to be good 
in law, the adoption of Ranjit Lai has a preferential 
claim as it was chronologically first. The doctrine 
laid down by the Bombay Court in Bakhamhai v. 
Badhabai (3), and Padajirav v. Bamrav (4), that the 
senior Hindu widow has a preferential right to adopt , 
has no application in Bengal. In the Presidency 
of Bombay the senior widow has a preferential 
right, if not an exclusive right, to adopt, so long 

(1) (1911) I. L. B. 38 Oalo. 694. (.8) (1868) 5 Bom. H. C. (App.)181. 

(2) (1892) 1. L. E. 19 Calc. 513. (4) (1888) I. L. E. 13 Bom. 160. 
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as sb.e is not leading an irregular life. In Bengal, 
wliere an express authority by the husband to 
adopt is necessary, this right has never been 
recognised. The question did not directly arise 
ia Mondakini Dasi v. Adinath Dey. (1) 

Mr. B. C. Muter {Mr. Sircar with him), for the 
respondent, was not called uijon. 


Jenkins C.J. The plaintiff, w’ho is the respondent 
before us, has brought this suit against the defendant 
to have it declared that the alleged adoption of 
the defendant is void and inoperative in law. The 
case v-as heard before Mr. Justice Stephen, wdio 
has pronounced a decree in the plaintiff’s favour. 
From that decree the present appeal has been 
prefen'ed. 

The points urged on behalf of the defendant 
are two — first, he says that the document of 
authority under which the adoption both of the 
plaintiff and himself purports to have been made 
is bad; and, secondly, that if it is good, then his 
adoption, and not the plaintiff’s, is valid, although 
made by the younger of the two widows of the 
deceased. 

The facts are briefly these : one Shib Krishna 
Karmakar, a Hindu governed by the Bengal school 
of Hindu Law, died on the 29th of November 1903, 
leaving two widows, Biraja Sundari Dassi and 
Shashibala Dassi, and no son. The day before his 
death he executed this authority to adopt in favour 
of his two widows. The junior widowq Sreemutty 
Shashibala Dassi, purports to have adopted the 
defendant on the 13th of April 1905, without even 
seeking the elder widow’s consent. The elder widow 
purports to have adopted the plaintiff on the 

(1) (1890) I. L R„ 18 Cdc,, 69, 
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iunjit lal stances that the contentions to wliich I have refer- 
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red ari.se. The argninent by which the defendant 
would annihilate his own position by conteiidiiig 
that the deed of the power of adoption is inoper- 
ative is, in my opinion, one that cannot succeed. 
The document was executed under cii’cumstarices 
which may account for a certain degree of vague- 
ness and uncertainty in its terms, and we are 
entitled to apply to it the canon of construction 
whicli has been laid down by their Lordshitjs of 
the Privj^ Council in Aklioy Qhunder Bagchi v. 
Kalapahar Haji (1), where it was said in constru- 
ing a document then before their Lordships, that 
they would consider that the person giving the 
autliority intended his widows to do that which 
the law allowed and not to do something wliich 
was, if not absolutely illegal, very unusual and 
not practised amongst Hindus. It appears to me 
that it is a fair and reasonable interpretation to 
put on this document to say that it did not 
contemplate simultaneous adoption by the widows, 
but successive adoptions in accordance with the 
rules of law as now established and as established 
at the time when this document came into existence. 

Treating the document as a valid document, 
was tlie junior widow entitled to adopt without tlie 
consent of the senior widow or without even asking 
for that consent? Now, it is well established in the 
Presidency of Bombay that, as between co-widows, 
it is the senior, that is to say, she, wliose marriage 
was earlier, tiiat has the preferential right to adopt 
in circumstances like the present. Those decisions 
rest upon fujidamental principles and on views of 
Hindu life and economy which appears to me to 
(1) (1886) I. L. R. 12 Gale. 406 ; L. R. 12 I. A. 198, 202. 
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be fully applicable here. Any other view would 
inerely lead to an unseemly scramble for the purpose 
of performing this solemn act. In my opinion, the 
decision of Mr. .Justice Stephen is correct, and we 
must dismiss the appeal with costs. The reserved 
costs will be costs in the appeal. 

WOODROFFE J. I agree.' 

Appeal dismissed. 

Attorney for the appellant: J. C. Dutt. 
Attorney for the respondent : D. M. Ghose. 

j. c. 


APPEAL FROM ORIGINAL CIVIL. 

Before Sir Laiorence If. Jenhms, K.C.I.E.^ Chief Justice., and 
Mr. Justice Woodroffe. ‘ 

KHITISH CHANDRA ACHARJYA CHOWDHURY 

V. 

OSMOND BEEBY.* 

Administrator pendente lite — Discharge^ order of — Passing of accounts-— 
Suit for account., ivhether suhsequenflg maintainable — CiviL Procedure 
Code (Act V of 1908), 0. XIV , r. 6. 

An order discharging an administrator pendente lite from further 
acting as such upon passing his accounts, and the consequent passing 
ot; his accounts, in the circumstances of the case, did not constitute 
a bar to a suit for an account brought against him. 

Appeal by the plaintifls, Khitish Chandra Achar- 
jya Chowdhury and Sreemutty Siudhubala Debee, 
from the judgment of Haringtou J. 

This apiieal arose out of a suit brought against 
an administrator pendente lite for an account and 
for the recovery in particular of certain specific sums 
alleged to have been overcharged or wrongly charged. 

'" Appeal from Original Civil, No. 39 of 1911. 
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The ptaintiffis were respectively the infant grand- 
son; sning hy his father as next fi’lend and gnaidrcin, 
and the widow of one Dakhina Mohmi Roy, a wealthy 
Hindu landholder, who died on the 6 th June 1901. 
Shortly after his death, two of his brothers, Annoda 
Mohuiv Roy and Peary Mohun Roy, put forward an 
instrument dated the 31st May 1901, which they 
alleged to be the will of the deceased, and a third 
brother, Radhika Mohun Roy, put forward a second 
instrument dated the 2nd May 1901, which he alleged 
to be the will of the deceased. The widow challenged 
both these documents as forgeries and entered caveats. 
Applications for grant of probate of the alleged wills 
were made by the propounders, and by an order made 
on the 25th July 1901, the matters were set down 
as contentious causes, and numbered respectively 
Nos. 12 and 13 of 1901, in the testamentary and 
intestate jurisdiction, Annoda Mohun Roy and Peary 
Mohun Roy being made plaintiffs and Radhika Mohun 
Roy and the widow defendants in suit No. 12, and 
Radhika Mohun Roy being made plaintiff and the 
widow defendant in suit No. 13. By the same order, 
it was further ordered that the defendant “Osmond 
Beeby, Barrister-at-law, be appointed the adminis- 
trator pendente Me of tlie property and credits of 
the deceased subject to security being given to the 
satisfaction of the Registrar of this Court and be 
allowed a commission of two per cent, on the assets 
that will come into his hands.” 

The defendant duly furnished security, and on. the 
17th August 1901 obtained grant of letters of adminis- 
tration pendente Ziie and took possession of the 
estate. 

Suit No. 12 was dismissed on the 21st February 
1902, and the subsequent appeal therefrom was 
similarly dismissed on the 10th March 1903. 
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On tlie 21st May 1903, an order was made in the 
snlt No. 13, whereby it was, inter alia, ordered, that 
the defendant “do continue to act as administrator 
pendente Me in this suit uijon the same terms and 
conditions as provided in the said order, and it is 
further ordered that he be allowed to charge commis- 
sion at 2i per cent, only on srrch of the assets of the 
deceased as shall come into his hands hereafter, and 
be not allowed any commi,ssion oir the assets in 
respect 'whereof he has already charged a commission 
under the said order of the 25th July 1901.” 

The defendant continued so to act as administrator 
pende^ite lite until the 8th December 1903, on which 
date an order was made that the defendant “be 
discharged from further acting as administrator 
pendente lite upon passing his accounts in this Court 
and that he do forthwith file his accounts in this 
Court.” The order proceeded to appoint another 
administrator in the iDlace of the defendant. 

Daring the performance of his duties as adminis- 
trator, the defendant from time to time filed accounts 
of the estate, that is to say on the 16th December 1902, 
accounts of the period from July 1901 to June 1902, on 
the 9th September 1903, accounts of the period from 
July 1902 to December 1902, and on the 10 th Decem- 
ber 1903, two several accounts covering the periods 
January to June 1903, and July to December 1903. 

On the 9th January 190-1, the accounts of. the 
defendant w'ere finally passed by the Court. 

Suit No. 13 of 1901 was dismissed on the 22nd 
March 1904, and thereupon the widow applied for 
letters of administration to the estate of her deceased 
husband. A caveat was entered oix behalf of an infant 
son of Annoda Mohun Roy and letters of administra- 
tion were claimed on his behalf. The matters were 
set down as contentious causes, but were subsequently 
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compromised, and on tlie 8th January 1906 an order 
was made in terms of the settlement arrived at, 
whereby inter alia the administrator pendente Hte 
was directed to make over possession of the estate 
to one Sreemutty Sikharbasini Debee, a daughter of 
Dakhina Mohun Roy and the mother of the plaintiff 
Khitish Chandra Acharjya Chowdhury. 

Previous to this decree on the 16th August 1905, 
by a ijroper deed of relinquishment and release, the 
estate was relinquished and released to the infant plain- 
tiff, and he thereupon became entitled as f ull proprie- 
tor, and this was confirmed on the 8th September 1906, 
by a subsequent deed of release and confirmation. 

It was alleged by the plaintiffs that the infant 
plaintiff was in no way bound by the passing of the 
accounts of the defendant on the 9th January 1904, that 
the widow, who was a jmrdanashin Hindu lady, did 
not have her attention drawn to the items charged, 
that the accounts were passed without any investi- 
gation to test their correctness, and that it was only 
subsequent to the decree of the 8th January 1906 that 
the defendant’s accounts were looked into on behalf 
of tlie infant plaintiff, and discovery was made that 
the defendant had improperly charged various items 
of commission. Special objection was taken to five 
particular items aggregating over Rs. 20,000 dated, 
respectively, the 27th August 1901, the 27th March 1902, 
the 22nd September 1903 and the 1st February 1904. 

This suit was instituted on the 18th December 
1907, and it was contended that the plaintiflfs were 
entitled to have the accounts properly examined and 
checked in their presence, and to be refunded with 
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attorney ol the conimis-sion charged including the i^ar- 
ticnlar items now objected to and expressly assented 
to and approved of the same, that she had had the 
accounts carefully examined on her behalf, and that 
the accounts had been jpassed by the Court in the pre- 
sence and with the coiisent of her attorney. 

It was submitted that inasmuch as the accounts had 
been duly passed by tlie Court, the same could not now 
be reopened or any objection raised to any of the items 
therein. The defendant further j)le.aded in particular 
to the specific items to which objection had been taken 
by the plaintiffs. 

By agreement between the parties, the suit was set 
down for settlement of issues, for the consideration of 
the Court, wliether the idaint disclosed a cause of 
action. 

On the 18th May 1911, Harington J. dismissed the 
suit, observing : 

“This suit litis been set down for trial on a preliminary point, namely 
in onler that it may be determined whether, on the facts which are common 
gToiiiid between the parties, tlie suit can succeed or whether it must not be 
dismissed. The claim is that a certain account be iiivestig-ated and five 
several sums which were allowed to the defendant in this account be 
refunded. The defendant was the administrator pe)idente lite in a certain 
suit under an order which entitled him to a commission on the assets at 
the rate of 2 per cent. The particular sums claimed in this case appi^ar 
in the account. Tlic first is under the date 27th August 11)01 and the last 
is in February 1904. The allegation of the plaintifl is that these items 
are improper charges, and therefore the account ought to be reopened, and 
these items refunded. Now there is no allegation that the defendant has 
been guilty of anything of the nature of a fraud or dishonesty. It is 
part of the plaintiff’s case that the items in question appear in the accounts 
which were filed by the defendant as administrator pendente lite^ and 
were in due course allowed and passed by tlie Court. The complaint which 
the plaintiff makes as regards the first item is that the commission ought 
not to have l)cen allowed on the assets, but on the balance left of 
the assets after satisfying tlie claims which various Banks had on 
them. As to the second item the complaint is that commission has 
been charged on an over- valuation of the deceased’s sliare in the joint 
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property. As to tliird item it is said that the commission charged has 
been calculated on a higher value than tliat given in the affidavit of 
valuation. Then as to the fourth item it is said that tiic commission has 
been cliarged upon the property without a sufficient specitication of tlie 
property on wliich the commission is charged being given. And lastly^ 
tlie fifth ground of complaint is tliat commission has been cliarged on 
the gross collection, and it is said it ought to have been charged on the 
net collections which would have been conslderabiy less. The position 
which the defendant as administrator lite occupied, with relation 

to the plaintilf or rather to the person through whom tlie present plaiiitiff 
claims, was that he was bound to render an account of all his dealings 
with the property during the time he occupied the office to which he was 
appointed. The plaintiff or rather his predecessor was entitled to call 
upon him to account. But when the defendant has acconnted, it appears 
to me that he has discharged the duty tliat lay upon him as long as liis 
accounts are complete and as long as the account is honest and contains 
neither any false or fraudulent entries or as long as there are no omissions. 
I confess tliat when the defendant has accounted in the presence of the 
parties who are entitled to call on him to account and tliose parties have 
had the opportunity of being heard, and when those accounts liave, in the 
presence of those parties, been passed by tlie Court, I cannot see on what 
principle the defendant can be called upon to account over again unless 
there has been fraud, mistake or some omission. The case of Seagram v. 
Tack (1), which was referred in the course of the argument, is distinguish- 
able, because in that case the defendant was called upon to account for a sum 
which had been omitted from his accounts, and had never been accounted 
for. In that case the defendant could not answer “ I have accounted,” 
because the particular sum in respect of which the suit was brought did 
not appear in tlie accounts at ail, and he had neglected to do his duty to 
the plaintiff in that suit by not accounting for it. Here it is conceded tliat 
every item of which the plaintiff now complains appears in the account 
which was rendered by the defendant. No case was cited in the course of 
tlie argument as an authority for the proposition that tlie Court would 
reopen accounts which have been properly passed in tlie presence of tiio 
parties, in absence of either omission, fraud or mistake, because the party 
now desires to say that the sums which were allowed by the Court for 
commission ought to have been calculated on a different principle from 
that which tiie Court allowed wlien the accounts were in due course before 
It, In my view therefore the present suit will have to be dismissed- 
because the accounts Iiave been passed by the Court in tiie presence of the 
parties, and tlicre is no allegation that the order of the Court in passing 
(1) (1881) L. R. 18 Ch. D. 296. 
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tliose accouiity was obtained !>}' fraud or by the suppression of any material 
fact. If tlie parties o])jected to the principle on which the commission 
was allowed, they ought to have objected when the , accounts were before 
tiie Court. For these reasons tlie suit must be dismissed with costs on the 
' scale No. 2.''’ ■ , 

From this judgment tlie plaintiffs ai)i)ealed. 

Mr. B. Ohakravarti {Mr. Lahiri witli him), for 
the appellants. The fact that the accounts of an 
administrator have been passed by the Court cannot 
operate as a bar against the same being reopened in a 
proper case. From the prevailing practice of placing 
a large number of accounts at the same time before a 
judge for passing, it is clear there can be no proijer 
investigation. There is no statutory provision for 
the investigation of a series of accounts: Moliesli 
Chandra Bhuttacharjee v. Biswa Nath Bhutta- 
charjee (1). The ordering of accounts to be filed under 
section 98 of the Probate and Administration Act 
is for the satisfation of the Court and does not 
take away the rights of a beneficiary under sections 
146 and 147 of the same Act. Iii Seagram v. Tuck (2), 
it was held that a Eeceiver can be called upon to 
account, although his final accounts have been passed. 
The same principle would apply to an administrator. 
The i)assing of the accounts is not conclusive. If 
there is an error or omission, the accounts may be 
re-opened by motion or by an action. The defendant 
was ill a fiduciary position. 

Mr. Knight (Mr. S. K. Mullick with him), for the 
respondent. The order of the 8th December 1903 
discharging the defendant was a subsisting order, and 
the suit was not maintainahle; until this order was 
vacated. The order was appealable, but has not been 
appealed against . The order for discharge amounts to a 
complete release, and could only be set aside on the 
(1) (1897) I. L. R. 25 Calc. 250. (2) (1881) L. E. 18 Ch. D. 296. 
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officer of the Court, nor was there any question oi: a 
trust. The suit was really one ‘ for money had and 
received : the money was claimed as of riglit and paid, 
and the plaintiffs cannot now obtain a refund; 
Brisbane v.Dacres (3). Unless saved by section 14 of 
the Limitation Act, the whole action was barred. In 
any event ladies and acquiescence would deprive the 
plaintiffs of any right of suit. The plaintiffs are not 
without remedy: they can have complete relief by 
action against their advisers. It could not be con- 
tended that there was no opportunity to challenge 
tlie accounts before they were finally passed. Accord- 
ing to practice the accounts are oiien to inspection ; 
then on notice the accounts are filed in Court, and an 
officer of tlie Court examines them, and finally the 
accounts are placed before a Judge, in the presence of 
the parties, and the Court will look into the propriety 
of accounts. [Jenkins C.J. Would the passing of 
accounts in the testamentary and intestate jurisdic- 
tion be a bar to suit in the ordinary original civil 
jurisdiction ? Bissell v. Axtell (4).] In Tichborne v. 
Tichborne (5) the Court of Probate refused to interfere 
and stop a sale by an administrator pendente Ute 
ordered by the Court of Chancery. 

[WOODROFFB J. What is the effect of tlie minor 
Xilaintiff coming in ?] He is affected by the previous 
proceedings to the same extent as his predecessors : 
Maund v. Allies (6), Skyring v. Greemvoocl (7). TJiere 
must be a finality to litigation. 
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Mr. Chakravarti, In reply. The order for dis- 
charge releases the adininhstrator from further acting, 
bat does not release him from his liability to account. 
An administrator pnidente Hie is an officer of the 
Court. 


Jenkins C.J. The suit oxrt of which this appeal 
arises is ojie brought agaiiist Mr. Osmond Beeby, at 
one time the administrator pmdente Hte of the estate 
of one Dakhina Mohan Roy. The of the 

suit is to recover from him five sums mentioned in 
the plaint with interest, on the ground that they have 
been wrongfully retained by him, and it is alleged 
that the retainer is wrongful inasmuch as it is, accord- 
ing to the plaintiffs, in excess of the remuneration to 
which he was entitled xinder the order appointing him 
administrator pendente lite. 

The facts on which the plaintiffs base their claim 
are set oat clearly and minutel^^ in the plaint. A 
written statement has been filed which puts in issue 
these facts and suggests a complexion of the case 
that would (it is contended) if established constitute 
an answer to this claim. Now, it so hapixens that 
the defendant, who was practising here as an advocate 
at the time that he was appointed administrator 
pendente lite, has since retired from India and now 
lives in England. In view of this fact the attorneys 
on both sides seem to have come to an agreement — a 
very proper agreement in view of the circumstances 
of the case — that the opinion of the Court should be 
sought, as to whether the plaint was one on which a 
decree could be passed in favour of the plaintiff, 
having regard to the circumstances there set out or 
indicated. 


The case was accordingly put down, as it is termed 
in this Court, for settlement of issues ; but there was 
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no such agreement as is contemplated in Order XIV, 
rule 6, and it is therefore difficult to see liow tlie case, 

as it came before the Court, could be dealt with other- 

^ ■ ■ 

y wise than on the lines that there should be a consider- 
ation and determination as to whether the plaint 
disclosed a cause of action. It was suggested to us 
by Mr. Knight who pressed the case of his client, tire 
defendant, with some insistence, that there was a 
wider investigation open to the Court, but I must 
confess my inability to follow it, because in the 
absence of such an agreement as is indicated in rule 6, 
I do not see how the Court can properly deal with a 
matter of this kind except on the allegations in the 
plaint. This is the view apparently that commended 
itself to the very experienced counsel who appeared 
forMr. Beeby in the Court of first instance, for I find, 
from the Court’s notes of the proceedings, that Mr! 
Mitter “ on this proceeding raises the issue whether 
the plaint discloses any cause of action. If that fails 
the other issues may be tried on the trial of the case 
on facts.” Then Mr. Mi tter submitted that the plaint 
disclosed no cause of action. That I think is the only 
legitimate matter for our consideration on the j)resent 
application. The learned .Judge, Mr. Justice Harington, 
decided adversely to the plaintiffis, and it is from that 
judgment that the present appeal has been preferred. 

The position of Mr. Beeby as administrator pen- 
dente lite is not disputed. It is further the plaintiffs’ 
case that funds came into his hands as administrator 
pendente lite. If that be so, it is clear that he is 
responsible for the application of those funds What 
then is the ground on which it can be said that the 
plauit discloses no cause of action ? It is because the 
plaint either states or indicates that the accounts of 
the administrator pendente lite were passed by the 
curt in accordance with the procedure which is 
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commoiily adoiDted on tlie original side of this 
Court, and on the performance of that condition the 
preceding order discharging him from further acting 
as administrator pendente, lite became absolute and 
oiierative. The contention, therefore, must be that 
this passing of the accounts as disclosed by the plaint 
constitutes a complete bar to the suit. In the view 
that I take of the case I think it desii'able that I 
should not enter into a general discussion of this 
case so as to in any way prejudge its merits or the 
various questions which will arise before it can be 
finally determinated. I would, therefore, limit 
myself to saying that the mere fact that the adminis- 
trator pendente lite may have been discharged from 
further acting as administrator puudenie lite on passing 
the accounts in the testamentary jurisdiction, does 
not, in the circn instances of this case, oj)erate as a 
disclnurge so as to constitute a bar to this suit which 
is brought in the general jurisdiction of the Court. 
There may be otlier excellent defences to this suit, 
but with that we liave nothing to do at this stage. 

We must, therefore, allow this appeal, set aside 
the decree of Mr. Justice Harington and remand tlie 
case to the Court of first instance for a fnrtlier re- 
hearing. 

We think, in the circumstances, the costs of this 
appeal and the suit must be costs in the cause. 
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WOODEOFPE J. I agree. 

Appeal allowed. 

Attorney for the appellants : H. N. Dutt. 

Attorn ej’' for the respondent: W. J. Simmons, 

J. c. 
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Umlw- rnloK 8 and 9 of Scliednle IV of tlic Calcutta Jtuuicipal Act, 
1809, written notice of aU claims, ohjoctious and applications referred to 
tlierein iniist ho given to the Ciiaimiau cn or before tlie 1st .January 
inimediately preceding each general election, and the Chairman lias no power 
to extend the time beyond such date. 

Such notice.^ must be lodged with tlie Chairman or the Election Depart- 
ment, and a lodging of such notices with the Secretary is not a proper 
lodgdng as required by the terms of tlie Act, even though the Secretary 
resides in tlie. same building as the Corporation has its office, unless it can 
1» shown that the Ghainnan land authorized the private residence of the 
Secretary to be used as a place where such notices could be lodged, 

llie omission of a .statutory officer to perform his public duties as to 
.settlement of the election roll in the manner provided liy the Act is a 
fm-liear.anco to do something that is not consonant to right and justice- 
withm the meaning of .section 45 of the Specific Itelief Act, 1877 ; and, 
therefore, if the Chairman has not performed iiis statutory duties, tiie Gunn' 
will i.ssne an order in the form of a mandamus. 

Motion. 

This was a rule obtained by the petitioner, Mr. 
Eamesh Chandra Sen, under section 45 of the Specific 
Relief Act, 1877, calling xipon Mr. S. L. Maddox, 
Chairman of the Calcutta Corporation, to show cause 
why he sliould not prepare and publish ti revised 
lis 0 voters of Ward No. 13 of the Municipal town of 
Calcutta nudei Schedule IV of the Calcutta Municipal 

Ordinary Original Civil Jurisdiction (Motion). 


Before Mr. Justice Fletcher. 

-In the matter of it. 0. SEN.'' 


Jhtuldpal Election — List of voters — Calcutta Mu uiripal Act II. I of 

1899)^ Sch. /F, 7niles S a7id 9 — Claims., applications mid objections of 
ootei's., 7iotice of — Extension of time hy Chairman., poine.r of., fo 7 ' girmq 
such 7iotice— Specific Relief Act {I of 18 77\ s. 45, sub-s. (c)-~Ma7idamus. 
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Act of 1899 by rejectiog the claims, objections and 
aiiiilications filed by I, J. Colien, Commissioner of 
tbe said Ward, on the 2ad January 1912, as if the 
same bad not been filed at all, and by giving effect to 
tbose filed by the petitioner. 

The facts leading Tip to the granting of this rule 
were as follows : — The petitioner, Eomesh Chandra 
Sen, and I. J. Cohen, the sitting Commissioner, were 
rival candidates for election as CommissLoner of Ward 
No. 13 of the Miiniciiial town of Calcutta. Having 
obtained papers containing notices of claims, objec- 
tions and applications from their respective support- 
ers, they, on the 1st January 1912, but at different hours, 
took them to the Municipal building with the object 
of lodging them with the Chairman under rules 8 and 
9 of Schedule IV of the Calcutta Municipal Act, 1899, 
which provide that such notices must be given to the 
Chairman on or before the 1st January immediately 
preceding each general election. The Chairman, by a 
notice dated the 23rd December 1911, had extended 
the time for giving such notices to the 2nd January 
1912. On the 1st January 1912, Sen lodged his notices 
with the Election Department, but Cohen, under the 
belief that the Election Department was closed, left 
his papers, numbering about 900, with the Secretary of 
the Corporation, who resided in the same building. 
The Election Department was in fact open till 9 P.M. 
on the 1st January 1912. On the 2nd January 1912, 
Cohen transferred his notices to the Election Depart- 
ment, Sen objected to any of the notices handed in 
by Cohen being given effect to by the Chairman in 
preparing and publishing the revised list of voters, 
on the ground that they sliould have been lodged with 
the Chairman or the Election. Department on or before 
the 1st January 1912, and were therefore out of time. 
The Deputy Chairman fixed the 23rd January 1912 
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for hearixvg Sen’s objections, and after holding an 
eiKiniry and hearing both parties, overruled the said 
objections. Sen thereupon applied for and obtained 
this rule, notice of which was served on Cohen as 
being an interested party. 


Mr. B. G. Mitter, for the Chairman of the Calcutta 
Corporation, did not oppose the rule, and left the 
matter in the hands of the Court. 

Mr. S. i?. Das, for I. J. Cohen, submitted that the 
lodging of the papers with the Secretary on the 1st 
January 1912 was, under the circumstances, a proper 
lodging. Even if it was not, the Chairman having 
extended the date to the 2nd Janirary 1912, the papers 
were lodged with the Election Department within the 
time as extended. 

Moreover, under section 45 of the Specific Relief 
Act, 1877, the mere fact that the Chairman had done or 
forbone from doing an act which is incumbent on him 
in his public character is not sufficient. It must also 
be shown under sub-section (c) that such doing or 
forbearing is not consonant to right and justice. 
This has not been shown here. 

Mr.B. Chakravarti, Mr. H. D. Bose and Mr. A. 
Sircar, for tire petitioner, were not called upon. 


Fletcher J. This is a rule granted under section 
45 of the Sx^ecific Relief Act, calling ui)on Mr. S. L. 
Maddox, Chairman of tlie Calcutta Corporation, to 
show cause why he should not jnepare and publish 
a revised list of voters for Ward No. 13 of the Munici- 
I)al town of Calcutta under Schedule IV of the Calcutta 
Municij)al Act by rejecting the claims, objections and 
applications filed by Mr. I. J. Cohen, Commissioner of 
the said Ward No. 13, on the 2nd day of January 1912, 
and by giving effect to the claims,, objections and 
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applications filed by Mr. Eainesh Cbancb’a Sen, as if 
the said claims, objections and applications filed by 
the said Mr. I. J. Cohen were not filed at all, and why 
he shonld not pay the costs of and incidental to this 
apifif cation. 

Now, the rules for iDreparation and iJiiblication are 
contained in Schedule IV of the Calcutta Municipal Act, 
1899, and by rule 2 of that Schedule it is provided that 
on or before the 1st day of December 1908, and there- 
after on or before the 1st day of December immediately 
preceding each general election, the Chairman shall 
prepare from the register of his office a list of persons 
appearing to be entitled to be enrolled in the 
Municipal election roll as voters of wards. The list 
shall contain the names of all persons qualified under 
any clause or clauses of section 37, and the number of 
votes to which they are entitled. Rule 3 makes it a 
condition precedent as being qualified as voters that 
there should be no arrears of rates and taxes. Then 
I’ule 4 provides for the arrangement in ali)habetlcal 
order of the list of voters, and rule 5 provides for the 
publication of printed copies of the list for public 
inspection in a conspicuous position at the Municipal 
office. Rule 6 provides for delivery of printed copies 
to persons applying for same on payment of fees as 
may be prescribed by the Chairman. Then rule 7 
provides that on or before the 10th December the 
Chairman shall give notice by advertising in all the 
local newspapers of the publication of the list. Rule 8 
provides that every person who claims to have his 
name inserted in the list as being qualified under any 
of the clauses of section 37 or who claims to be 
entitled to more votes than are allotted to him in the 
list, must, on or before the first day of the succeeding 
month of January, give written notice of his claim to 
to the Chairman, Any person whose name is in the 
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list may object to any other person as not being 
entitled to have his name retained therein. Rule 9 
provides for representation of companies, associations 
and joint Hindu families. Rule 10 provides that the 
Chairman shall before the 1st day of March revise the 
said list, which he piiblishes, and he shall for that 
purpose hear in open office the claims, objections and 
applications drily made as aforesaid, and shall give 
three clear days’ notice of the holding of the enquiry. 

The point in dispute arises in this case is as 
follows : — Tbe Chairman delegated all his duties to the 
Deputy Chairman, Mr. Goode. Section 18 provides that 
the Chairman has the power to delegate bis powers. 
The Deputy Chairman says quite frankly that the 
office was kept open not only on the 1st January, but 
also on the 2nd, and he says quite frankly that in 
settling all the lists of voters he did not consider 
whether the claims were lodged on the 1st or 2.nd 
January. It is quite obvious to my mind that there is 
nothing in the Act to suggest that the Chairman can 
extend the time beyond the Isi January for lodging 
claims or objections. The facts in the present case 
appear to be as follows .—It appears that Mr. I. J. 
Colien .sent certain claims to the Municipal ofiice, but 
he says that the messenger returned, having been 
informed, he says, that the Election Department was 
closed. It makes no difference whether I accept his 
story that he sent a messenger who found the office 
closed, or Mr. Sircar’s statement. The point is that 
Mr. I. J. Cohen took these claims on the 1st January 
net to the Election Department, but to the private 
residence of the Secretary to the Corporation. Now, 
the Secretary to the Corporation happens to live in 
the same building as the Corporation keeps its office. 
Perhaps the Corporation provides the Secretai*y with 
residential accommodation. However that naay be, 
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the place where the papers were lodged by Mr.T. J. 

Cohen was not the oflice of the Oorpomtion, but the r. oTses, 
private residence of the Secretary to the Corporation. 

The ChaT'inan having appointed a certain place known Fletcher J. 
as the Election Department as the office for taking 
work with reference to the election of the Corpomtion, 
and that office was opened on the 1st January. The 
order of Mr. Goode, the Deputy Cliairinan, is as 
follows; — “ It is admitted that Messrs. I. J. Cohen 
and D. G. Cohen, Commissioners of the Calcutta 
Corporation, made over a number of applications to 
Mr. Mookerjee, Secretary to the Corporation, on the 
evening between 5 and 6 on the 1st January, asking 
him to receive them as the Election Department 
was closed. Mr. Mookerjee received the applications 
and placed them in a box in his office. The box was 
not locked. Next day about noon Messrs. Cohen 
came to Mr. Mookerjee, who .sent a chaprasi with 
them, taking the applications to the Election Depart- 
ment.” The first point is that there is nothing to 
show that the Secretary to the Corpoi-ation is the 
proper person with whom to lodge the election 
papers. The person directed by Schedule IV to carry 
into effect preparations and publications of the 
Municipal Act is a separate Municipal authority as 
defined in the Act, namely, the Chairman of the 
Corporation, and the duties are cast upon the Chairman, 
and not upon any other authority to carry into 
effect the provisions of Schedule IV. Moreover, the 
evidence seems to establish that the Election office 
remained open on the 1st January till 9 p.M. Then 
the next point is that the next day, about noon, 

Messrs. Cohen came to the Secretary and took these 
papers to the Election Department. It seems to me 
that on the ordinary reading of the English 
language the papers were not lodged in the Election 
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Deivartment bj’- the Secretary, but by Mr. Coben 
on the 2nd. That being so, it is difidcnlt to see that 
they were lodged for any other purpose than for 
safe custody with the Secretary on the night of the 
1st January. In my opinion whether they were 
lodged for safe custody or with a view to be lodged 
in tiine on the 1st, the lodging with the Secretary was 
not a proper lodging as required by the terms of the 
Act, unless it is shown that the Chairman of the 
Corporation had authorized theisrivate residence of the 
Secretary to the Corporation as a place where the 
claims could be lodged. The Chairman of the Cor- 
poration has a private residence of his own. If it 
were necessary to lodge the papers with the Chairman 
when the Election office was closed, there was nothing 
to prevent Mr. Cohen going to the Chairman and 
lodging the papers with him. I think the mo^e 
probable story is that these pcipers were left with the 
Secretary on the night of the 1st January, and 
Mr. Cohen came the ne.vt day and took them to the 
Election office, and in fact the papers were lodged in the 
Election office on the 2nd by this gentleman. Then the 
only question is, ought this Court to issue an order in 
the form of mandamus. The representation made bj?- 
the Chairman of the Corporation is that he really does 
not know if he has performed his statutory duties or 
not. The Chairman does not oppose the rule being 
made absolute. Mr. Das raises the point that under 
section 45 of the Specific Relief Act, proviso (c ), it has 
not been shown that in the opinion of the Court such 
doing or forbearing is consonant; to right and justice. 

the omission of a statutory officer to perform his 
public duties as to the settlement of the election roll 
in le manner provided by the Act is not foi’bearing 
to do something that is not consonant to right and 
iustice, I do not know what is. There can be no 
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standard of right and justice, except to see whether ^ 
the public officer has properlj^ performed the duties r. c. Sen 
cast upon him by the statute or not. It seems to me 
on the representation of the Corporation there is no fi.etchkr J 
option but for the Court to make to this rule absolute, 
and direct the Chairman to act in- accordance with 
the terms of the rule. The point on which the 
Corj)oration has asked for a direction is as to whether 
these papers lodged with Mr. Mookerjee on the 1st 
were propeidy lodged. I am of opinion that if the 
facts are as stated in Mr. Goode’s order, then these 
claims, objections and applications were not properly 
lodged. They were lodged by Mr. Cohen in the Elec- 
tion office on the 2nd .January. I accordingly make 
the rule absolute. 

With regard to costs, the Chairman has acted in 
good faith. He delegated his duties to a junior officer, 
who kept the office open on the 2nd and 3rd January. 

This appears to have been a slip, and I do not, therefore, 
order the Chairman to pay the costs. As against 
Mr. Das’s client, he came here and fought the rule but 
has failed. That being so, I think the ordinary rule 
must apply. I direct Mr. Das’s client to pay the 
applicant’s costs of the rule. 

Hule absolute. 


C. B. 
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Before Mr, Jtistiee Holinwood and Mr, Justice Shaif uddm. 
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He forwarded both the cover [Ex. 2] and the pamphlet 
[Ex. 5] to the District Magistrate of Rangpur on the 
20th January 1911. The police obtained warrants and 
searched tlie houses of the appellant’s father and uncle 
at Bera. In a room occupied by the appellant in the 
latter’s house were found among other documents— 

(i) A manuscript copy of another Matrixmja 
issue, dated 3rd December 1910 [Ex. 15]. 

(ii) A private diary [Ex. 16] containing, at p. 73 
[Ex. 17], a copy of a portion of Ex. 5. 

(iii) A manuscript copy entitled “Association Rules ” 
of a secret society [Ex. 21]. 

(iv) A manuscript copy of a Swadhin Bharat leaflet — 
Preparation for a free India — [Ex. 43]. 

(v) A number of letters, post=cards and money-order 

receijits. - 

At the end of March the first four papers vrere, with 
the cover and pamphlet, viz., Exs. 2, 5, 15, 17, 21 and 43> 
.submitted to C. Hardless, .Junior, who examined them 
by the aid of photographic enlargements, and expre.ssed 
an opinion trhat they were all by the same hand. On 
the 26th June a complaint was filed, under the order 
of the Local C-Tovernment, under s. 124A of the Penal 
Code, before the District Magistrate of Pubna, by the 
Superintendent of Police, and a warrant issued. The 
trial commenced on the 7th August, and che accused 
was convicted on 4th December 1911. ■ 

At the trial Hardless was examined as a witness and 
stated that in his opinion the exhibits, of which he had 
made photographic enlargements, disclosed the same 
characteristics of continued finger and wrist move- 
ment, pen presentation, shading, sizing and spacing, 
and“ must have been done, and could only be done, by 
0 ]io hand — one ^writer.” He further said that among 
the papers he had examined he was given no standard, 
that he took one writing as a standard for his own 
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convenience, viz., tlie diary, as it was in the most 
natural hand of the writer. He admitted that he 
could not read Bengali, and that he did not ask for any 
admitted signature of the writer. Two Mahomedan 
boys were also examined who professed to be acquainted 
with the handwriting of the appellant. Evidence was 
also given establishing certain entries on the diary, 
other than Ex. 17, and certain post-cards said to be in 
the writing of the appellant were put in, but these were 
not put to Hardless in his evidence. No other evidence 
of handwriting was given by the prosecution. 

Mr. J. N. Roy, for the apjiellant. I admit the sedi- 
tious character of the pamphlet. Ex. 5. The only 
point is, did the accused write or publish it? There 
is no evidence that he wrote, composed, copied or 
published Ex. 5, or that he caused it to be posted. 
The evidence of the two fellow-students is utterly 
unsatisfactory; they could not be examined under 
section 164 of the Criminal Procedure Code. The 
diary bears the name of one Gyanendra Mohan Sanyal 
on its leaf edge. Mr. Hardless’ evidence may be left 
out, as he had no standard of comparison. Even 
assuming that the alleged copy is in the handwriting 
of the accused, publication being the gist of the 
offence, it does not follow that the accused really 
posted it. 

Mr. Arthur Casperss, for the Crown. Exs. 2 and 5 
are proved to have been sent through the post from 
Bera to Rangpur. If the accused copied Ex. 5 or wrote 
Ex 2, he is guilty. Publication may be indirectly 
proved, throwing the onus on the accused: Pol hard, 
7th edition, pp. 265-7 ; Russell on Crimes, 7th edition! 
Volume I, p. 1033 ; Reg. v. Lovett (1) followed in 
Surendrci Narayan Aclhicary v. Emperor (2). Under 

- (1) (1839) 9 C. & P. 462. (2) (1911) I. L. E, 39 Calc. 522. 
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section 73 of the Evidence Act the Court may compare 
Exa.2, 5, 15, 17, 21 and 43 with the entries in the diary 
and the post-cards which are proved to be accused’s. 
Under section 45 Hardless’ opinion is relevant to 
show that Exs. 15, 17, 21 and 43, found in the 
accused’s possession, are written by the same hand as 
the cover and pamphlet (Exs. 2 and 5). The conduct 
of the accused is snch that the inference is raised 
that he wrote and was aware of the contents of 
Exs. 15, 17, 21 and 43, which are equally seditious, 
found in his exclusive possession ; and in fact Ex. 17 
is a copy of a portion of Ex. 5: Baruidrci Kumar 
Ghose v. Emperor (1), Lalit Chandra Chcmula Choiv- 
dJmry v. Emperor (2). Then Ex. 15 is a leaflet similar 
to Ex. 5 on the same kind of paj)er, and if Hardless 
is right, the accused must have copied both. He is 
also proved to have written Ex. 9 on- the ' Ist October, 
ordering the Matripuja tvom. a Arm in Calcutta. A 
special knowledge and course of behaviour being- 
brought home to the accused, the question is 
whether a prudent man would not believe that the 
accused .despatched the pamphlet after copying Ex. 5 
[section 16 of the Evidence Act, illustration (a) and (&), 
section 114, illustration (/)] or whether it is merely a 
case of high probability [section 11, illustration (6)]. 
The evidence of the boys and of Hardless shorxld be 
accepted. I rely on the concluding sentences of Ex. 5 
which show that the writer wished other's, whoever 
might receive it, to make copies secretly and circulate 
it unknown to the G-overnmeht. Ex. 43 contains 
similar instructions. 

Cur. adv. vu'lt. 
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Holmwood and SHARPUDDIN .1J. This is an appeal 
from the Judgment and. sentence passed by the District 
I- LV It 37 Gale. 467. O) .(1911) d. Lit 39 Calc. 11 £). 
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* 1912 Magistrate of Pubna upon the appellant, Snresh 
sTrkh Chandra Sanyal, under section 124A of the Indian 
Chandba Penal Code. He has been convicted of forwarding a 
certain seditious leaflet called Matripuja to the 
Emperok. Captain of the Rangpur school, and sentenced to two 
years’ rigorous imprisonment. 

There is no doubt as to the highly seditious nature 
of the leaflet, and it is fully admitted by the defence 
that no question arises on this point. 

We also think on full consideration of the facts that 
the sending of this leaflet by post, addressed not to a 
private individual by name but to the representative 
of a large body of students, amounts to publication, 
and that the intention of the sender was undoubtedly 
to stir up disaffection to the Government among the 
students of the Rangpur Zilla School. 

But tlie case entirely fails on the point of proof 
of handwriting, and we maj^ dispose of it quite 
shortly on that ground. Two Mahomedan boys, who 
appear to be on bad terms with the accused, give vague 
evidences as to their belief that the incriminating 
documents and others, which were used for purposes 
of comparison, are in the handwriting of the accused. 
Their knowledge of his handwriting is largely based 
on having seen him write on the black-board at school 
and having overlooked his exercise books. As to this 
test their evidence is discrepant, and in our opinion 
worthless ; and as regards the writing in chalk on the 
black-board the expert witness, Mr. C. Haidless, Junior, 
himself says that such a comparison is in his opinion 
impossible, as it obviously is. 

The expert was given certain writings found in 
accused’s pos.session to compare, and he has stated 
that in his opinion all the.se writings are by one hand. 
Now, although the writings appear to us to differ very 
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Mr. Hardless places most reliance, we are quite 
prepared to receive his evidence with every respect, 
and might have acted npon it, had any documents that 
were either proved or admitted to be in the accused’s 
handwriting been placed in his hand. But in this case 
we are met with the curious anomaly tliat no such 
document has been used for piirposes of comparison. 

Now it is settled law that the one thing that is 
required for the admission of the evidence of an 
expert witness as to handwriting is that the writing 
wdtli which the comparison is made should be proved 
beyond question of doubt to be that of the person 
alleged. 

The Statute 28 and 29 Viet., c. 18, s. 8, lays down in 
express terms that the comparison by a witness of the 
disputetl writing, for the purpose of giving an expert 
opinion, jnust be with any writing proved to the 
satisfaction of a Judge to be genuine; see Cressiuell v. 
Jackson (1) and Cohhett v. Kilmmster (2) ; and though 
this condition is not expressly laid down in section 
45 of the Evidence Act, which is only a general section 
as to the admissibility of expert evidence, yet it is 
clearly indicated in the illustration (c) to the section 
where the comparison is assumed to be made in all 
cases with a document which is proved or admitted to 
have been written by the alleged writer of the docu- 
ment in question. 

This rule was taken for granted in India in what 
appears to be the earliest reported case after the 
passing of the Evidence Act : Sreemutty Phoodee Bihee 
Y. Crobind Chunder Roy (3), where the Judges (Markby 
and Romesh Chunder Mitter JJ.) say that under 
ordinary circumstances they would assume that the 
comparison took place in open Court, and that a 

(1) (I860) 2 F, & F. 24. (2) (186.6) 4 F. & F. 490. 

(3) (1874) 22 W. R. 272. ■ ■ 
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compari.son having been made withont any objection 
by the party affected by it, the signature on the 
vakalainama, which was used for comparison, must 
have been in fact admitted. 

But on a finding that this was not so, the decision 
of the lower Appellate Court was reversed, and the 
Judges said that they considered, according to their 
experience, that a comparison of signature is a mode 
of ascertaining the truth which ought to be used with 
very great care and caution. 

Ibis evident that this is doubly so in a criminal 
case where a large quantity of apparently very 
different handwriting is under comparison. 

The assumption here is. that a note-book found in 
the accused’s possession is entirely in his handwriting. 
Now, there is internal evidence in the book itself that 
it is not, and: the expert was not even asked’ to say 
wliether all the writing in this book wms by the samfe 
hand. -n. 

Nor was he asked to make any comparison in open 
Court with px’oved or admitted handwriting Which 
was thexi available. . : , ; ^ 

It is claimed by learned counsel for the Crowni that 
the comixirison made by the expert months before, 
when the documents were first discovered and when 
nobody knew whether they were in- the same hand er 
not, is a strong proof of his impartiality,. and should 

give greater weight to hi s e vide lice. 

Blit iiiifortunately when there is no comj)arisoii in 
open Courtihefore the accused with documents proved 
•or admitted to be in bis handwriting, such evidence is 
inadmissible, and having regard to the minute and 
scieidifac, investigations which are now in practice 
made by , liand writing, experts by means of photo- 
graplncqjdargements and detailed measurements made 
ol Conit, we must,, emphasize the necessity for 
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strictly complying with the law as to what has to be 
clone in the Court itself. These preliminary encpriries 
and scientific researches may be very necessary and 
very desirable, bnt they cannot be allowed to snper- 
sede or in any way take the place of comparison in 
open Conrt with proved or admitted writings which 
alone renders the expert’s testimony admis.sible. To 
jnstify our finding on this point, which is, of course, 
based on wholly independent legal cojisiderations, %ve 
may remark that in this case a very remai’kablo 
instance of the danger of relying on inspection made 
out of Court has come to our notice. 

There is an address copied into the accused’s 
note-book at page 73 in which the word “Rungpore” 
twice occurs. This has been greatly relied upon by 
the expert for comparison with the same vcord occur- 
ring on the envelope. Ex. 2, in which the incriminat- 
ing document was sent. Now, not only is this entry 
wholly unproved, but it appears to ms to be an inter- 
polation in the note-book made in a different hand- 
writing to the rest of the page, and the last curve of 
the “ R ” is of a wholly different character to that on the 
envelope, being curved in and rounded instead of out- 
wards, as we have written it above and as it appears 
on the envelope. On the other hand, the unusually 
elongated tail of the “ g” and the unusually short shaft 
of the“p” seem to be laboriously imitated in the note- 
book from the writing on the ejivclope, and it is 
obvious that it woidd be quite possible to put matters 
before the expert in a private examination which 
were not in the original document at all, and so deceive 
him into giving evidence in all good faith upon 
writing which really had no connection with the case 
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substituting that which is not evidence, namely, the 
exi)ert’s private examination of the documents out of 
Court, for that which the law has, under the safe- 
guards of extreme care and caution, made admissible 
as evidence on condition that the examination is made 
in open Court in the presence of the party affected. 

It is clear that on this ground the finding that the 
accused either wrote, or forwarded by post, the incri- 
minating document falls to the ground. That he was 
in possession of highly seditious literature and that he 
habitually sent for, purchased and read such litera- 
ture is certain, and may give rise to a strong suspicion 
that he was engaged in disseminating such pernicious 
writings among his friends and associates. But he is 
only one of a secret society in the village of Bera 
which lias been deposed to by the District Superin- 
tendent of Police, and the publication of this particu- 
lar missive has not been brought home to him. 

Whether he could have been arraigned under sec- 
tion 108 of the Criminal Procedure Code or under 
section 153A of the Indian Penal Code, it is not for us 
to enquire. But we have to consider whether or not 
there should be a re-trial in this case, and we think that, 
having regard to the fact that the accused has been 
eight and-a-half months in jail as an under-trial prisoner 
and as a convict combined, his conduct, even if it could 
be shown to be criminal, has been amply punished, 
and we may hope that he will realise the folly 
and wickedness of tampering with sedition, and, as 
he is young enough to reform and become a useful 
member of society, that this will be a sufficient warn- 
ing to him for the future, there is no need for a re- 
trial. We set aside the conviction and sentence, and 

oidei the acquittal and release of the accused. 

Conviction set aside. 
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SECEETAEY OF STATE FOE INDIA 
(AND 14 OTHER APPEALS CONSOLIDATED). 

[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF THE 
CENTRAL PROVINCES.] 

Act of Siaie — Acts done hy Government in exercise of its sovereign rights ' — • 
Status of non-feudatory zamindars in Central Provinces — Withdraical 
from non-feudatory zamindars the Police^ Excise^ a7id Cattle-pounds 
administration — Wiihdrau.al of other rights in wajih-ul-arz or adminis- 
tration paper — Police Act (V of 1862) — Excise Act (X of 18 71 ) — 
Cattle Ti'espass Acts (III of 1857 and I of 1871) — Central Provinces 
Land Revenue Act (XVIII of 1881). 

The plaintiffs in these appeals were members of a group of non-feudatory 
zamindars in the Central Provinces whose status was in 1864 determined 
by the Government to be that of ordinary British subjects. When they 
first came by conquest or cession under British rule, the management of 
their estates and the judicial and administrative powers exercised by them 
were left in their hands as a matter of convenience or economy of adminis- 
tration ; and in no case were tliey recognised as entitled to independent 
powers or as possessing any sovereign rights. In 1874, sanads giving them 
proprietary rights in the soil were granted ; but subsequently at various 
times the Government withdrew from them the Police and Excise adminis- 
tration, and also the rights they had exercised in respect of cattle pounds ; 
and in 1903 they were required by the settlement officials to execute (which 
they did under protest) wajih-ul-arzes containing provisions restricting their 
rights in various ways which they considered prejudicial to their interests 
and prestige. In suits brought by them against the Secretary of State in 
which they complained that they had been illegally deprived of rights to 
which they had been indefeasihly entitled from time immemorial, and that 
the contents of the wajih-ul-arzes were in derogation of their undoubted 
privileges : 
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HekU that in the exercise of the Police and Excise functions the })lain- 
tift's Avere acting not as of right, but eitlicr by sufferance or by delegation, 
and that the resumption of those functions ])y the Government was an act 
done by the Government in the exercise of its sovereign powers, and 
conscipiently the suits Avore not maintainable in the Cml Courts. 

The maintenance of private cattle pounds Avas incompatible Avith the 
provisions of the Cattle Trespass Act ; and their establishment under the 
superintendence and control of Government, as being under tlie circum- 
stances essential £i>r tlie maintenance of law and order and the pence and 
good government of the country, was an act of the Executive GoveninKuit 
with which it Avas not competent for the Civil Court to interfere. 


Bm Bikbam 
Deo 


Secretary 
OF State 
FOR India. 


Appeals and Gross Appeals 42 to 66 (inclnsive) of 
1910 consolidated, from the jadgments and decrees 
(14th May 1907) of the Gonrt of the Judicial Ooiniuis- 
sioiier of the Central Provinces which partly reversed 
and varied decrees (6th August 1906) of the Court of 
the District Judge of Raipur. 

In 42, 44, 46, 50, 52 and 55 the various j)laiutij[fs 
were appeUants, and in 43, 45, 47, 48, 49, 51, 53, 54 auil 
56 the defendant was tlie appellant, to His Majesty in 
Couucil. 

The suits out of which these appeals arose were 
1) rough t by the following Chiefs of various States 
in tlie district of Raipur in the Central Provinces, 
namely, Bir Bikram Deo, Zamindar of Khariar 
(Appeals 42 and 49 and Cross Appeal 43), Thakur 
XJmrao Singh, Zamindar of Suarmar (Appeal 44 and 
Cross Appeal 45). Lai Fateh Singh, Zamindar of 
Dondi Lohara (Apiieal 46 and Cross Appeal 47), 
Manibar Singh, Zamindar of Narra (Appeal 48), Thakur 
Vishwanatli Singh, Zamindar of Fingeshwar (Ajipeal 
50 and Cross Ajipeal 51), Lai Jagmohun Singh, Zainin- 
dar of Sahaspur Lohara (Appeal 52 and Cross Appeal 
53), Lui Phul Singh, Zamindar of Parpodi (Appeal 54) 
and Lai Ciiattra Shah, Zamindar of Bindra Nawagarh 
(A]>peai 55 and Cross Appeal 56). The suits were 
instituted by the various Chiefs to obtain declarations 
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as to. (a) eerta hi of their rights and privileges which 
they alleged had been interfered with by a ivajih-Ail- 
ars, or administration jiaper, executed by them 
(under protest) on 6th August 1903 in compliance 
with the requirements of the Government of India, 
entries in which they contended were ultra vires-, and 
(/i) the resumption by the Government of India of 
the administration of the Police, Excise, and cattle 
pounds within the area of their zemindaries, which 
resumption they asserted was in derogation of their 
-rights and therefore ultra vires and illegal. 

The plaintiff, Bir Bikram Deo, the Zamindar of 
Khariar, brought three separate suits for tlie relief he 
claimed, namely, one on 6th May 1904 (No. 6 of 1904) 
in respect of his objections to the wajih-ul-arz, another 
on 5th August 1904 (No. 27 of 1904) with regard 
to the resumption of the Police and Excise adminis-r 
tration, and the third on 9th May 1905 (No. 31 of 1905) 
as to the resumption of the cattle pounds. In the 
suits instituted by each of the other plaintiffs their 
respective claims under the same three heads were 
included in one suit ; and by agreement between the 
parties the suits brought by the other zamindars were 
to be governed by the decisions in suits 6 and 27 of 
1904 brought by the Zamindar of Khariar. 

The estates of the Zamindars of Khariar were 
acquired by the East India Company by right of 
conquest. They were ceded by the Eajali of Nagpur, 
the then ruling Chief, with sovereign power over 
those tracts, to the East India Company by the treaty 
of 1st December 1826 : and the same remarks apply 
to the Zamindar of Bindra Nawargarh (the plaintiff- 
appellant in Appeal 55 ; suit 40 of 1904). The estates 
of all the remaining plaintiffs were in Chattisgarh, 
another portion of the territories ruled by the Rajah 
of Nagpur. By the same treaty of 1826 that tract was 
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jilaced under the maiiagemeiit of the East India 
Company on behalf of the Rajah, and was by a treaty 
of 24th December 1829 restored to him again ; but on 
his death on 11th December 1853 it lapsed, with all 
his other territories, to the Crown, and became part 
of British India. 

Prom 1826 to 1861 the affairs of the Sambalpur and 
Chattisgarh zamindaris were under the administra- 
tion of the Chota Nagpur Division, the head-quarters 
of which was at Ranchi. In 1861 the management of 
these zamindaris was transferred to the Superinten- 
dent of the Tributary Mahals, and in 1862 all these 
territories were placed under the administration of 
the Chief Commissioner of the Central Provinces. In 
1863 the whole subject of the position and status 
of the Chiefs and Zamindars in Central India was 
referred to the Chief Commissioner of the Central 
Provinces (then Mr., afterwards Sir, Richard Temple) 
by the Government of India to make an inquiry, and 
report on the matter which he did on 31st October 
1863. 

In his I’eport he came to the general conclusion 

That though, on the one hand, they are not sov'ereigns, being in 
reality quite dependent on Government, having no fixed powers of their 
own, but exercising more or less of authority, by sufferance or by delega- 
tion, and being altogether subject to the pleasure of Government as declared 
from time to time ; yet, on the other hand, they are quite above the rank of 
ordinary subjects ; their governmental, or administrative authority, however 
undefined, and however liable to inten-uption, has always existed, and 
still exists : and such authority oue-ht not to he 
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charges of the civil administration, and of the preservation of the peace. 
With certain exceptions, no charge is incurred at this day, so that tlie 
tribute or revenue is ne gain, free from all charge on account of cost of 
collection, or anything else. And thus tracts and districts, which have a 
vast area, and often a wild population, and which would be very trouble- 
some and expensive if managed by British establishments, and which, if so 
managed, would probably not pay their own expenses, are really managed 
through the aid of these Chiefs, without any British establishment, and 
yield a n^l profit in the shape of tribute, to a British Treasury. This indi- 
cates unmistakably that to these Chiefs there has been delegated a portion 
of the duties and responsibilities of Government, while they have been 
permitted to enjoy a considerable share of the public revenue . . . . . 

But in respect of their present situation it appears to be as follows : — Here 
are a number of Chiefs, passing under different denominations, in different 
parts of the country, who, in their origin, which is lost in the remote past, 
may have been independent, or only nominal feudatories of one or other 
of the great powers of the time ; who, in later times, were made feudatory 
and tributary, by the Paramount Power, within whose reach they dwelt ; 
yet who, while thus tributary, were not held entitled to permanent 
engagements for the maintenance of their status on any definite basis ; and 
who, under British rule, though treated leniently in respect of tribute, or 
revenue demands, are, still uncertain as to the principle in which 

future settlements with them are to be made ; and, secondly^ having been 
shorn of much of their judicial and executive power within their Chieftain- 
ships, have yet (the investiture of some of them as Magistrates excepted) 
never received any distinct recognition at the hands of Government, in 
regard to the powers and autliority of which they remain virtually 
possessed, and "which they actually exercise though in a casual, informal’ 
and precarious manner. It is never precisely understood how far they are 
ordinary subjects, destitute of authority, or how far they are more than 
ordinary subjects possessing authority. And the practical result is that 
because our system of management, owing to the indication of only a 
‘ general line of policy,’ has been wanting in definiteness and consistency 
the status of the Chiefs has remained surrounded with considerable, 
uncertainty.” 

By order of tlie Government of India, dated the 6th 
December 1864, it was decided, after full consideration 
of the above reports, that the Chiefs should be divided 
into two classes : (a) Chiefs ranking as feudatories, and 
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BirBikram ciXiu uy It ibiiGr lu tut; v^uicx 

Deo April I860, tke G-overmnent of India determined that 
the plaintiffs in the present appeals fell within the 
latter class. 

In 1867 a question arose as to the form and provi- 
sions of the patent of qn’oprietary right and the 
administration pa j)er required to be drawn up for 
use in the case of the Zamindars of Chanda in the 
Central Provinces, who were non-feudatory Chiefs 
on the same footing as the present plaintiffs ; and a 
scheme of conditions was drawn up based upon the 
usages actually existing from ancient tim^B ^i'aKlU i al t 
of the document (afterwards known as the Chanda 
Patent) embodying these conditions being sanctioned 
by the Government of India, who directed that it 
should be taken as a “ general model ” for the arrange- 
ments applicable to the non-feudatory zamindars of 
Chattisgarh, and it was intended that the arrange- 
ments in question should be embodied in the ivaiib- 
ul-arz or administration paper, which in the usual 
course was required by the Government to be executed 
by the zamindar when the settlement of__hj-S''^i^f'ii’® 
for a term was being made. But owjng'To an over- 
sight at the time of the settlement for 20 years made 
with the plaintiffs and other non-feudatory zamindars 
in 1869, the execution of a wajib-ul-arz at that settle- 
ment was overlooked. 

On 25th November 1874, sanads recognising the 
proprietary rights and ownership of the Zamiiadar of 
Khariar and of the other plaintiffs in their zamindaris 
were granted to them by the Government, the grant 
being expressed to be made “subject to the payment 
of such land revenue and other cesses as may from 
time to time be assessed according to the terms of 
.settlement and to the conditions specified in the 
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administration paper and otlier settlement records.” ^ 
Asa matter of fact, Rowever, no conditions ]i ad been BuiBiKitAk 
so specified, as no administration paper bad been t)Eo 
execnted by tlie Zamihdar of Khariar and tbe other seosetarv 
zamindans at the settlement of 1869. FOB^torl. 

On 6tli June 1888, the Oovernment decided and 
directed that tbe police administration in the plaintiff 
zamindaris (excepting those of Khariar and Bindra 
Nawagarh) should be withdrawn, and an addition 
made to the takolis or revenue payable by the zamin- 
dars thus relieved of police duties, and since 1888 the 
administration of the police in those zamindaris had 
been carried on by the Co vernment, 

On 6th March 1891, the Zainindar of Khariar 
accei^ted a fresh assessment of his takoli or revenue 
j)ayable to Co vernment under section 5-1 of the 
Central Provinces Land Revenue Act (XVIII of 1881) 
for 11 years from 1st July 1890 to 30th June 1901, 
or until a fresh settlement should be made, and he 
agreed to be bound by all the conditions laid down in 

wajih<il-ars. of his zamindari, which he executed 
on the same date. 

On Ist September 1892, the police administration 
of the zamindaris of Khariar and Bindra Nawagarh 
was withdrawn and assumed by the Covernment, and 
on 17th November 1892 a new torm ot wajib-ul-arz 
applicable to the non-feudatory zamindars in the 
Raipur district, including the plaintiffs, was sanctioned, 
though it was not then brought into use. 

In 1893 the Chief Commissioner, with the sanction 
of the Covernment of India, assumed the administra- 
tion of the excise, giving the zamindars compensation 
for the withdrawal of that source of revenue, and 
granting them farms of the excise administration, the 
takolis therefor to run with their land settlements. 

Some of the zamindars accepted the compensation and 
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1912 took farms of the excise, whilst others, ineludittg 
Bib Bikbam the plaintiffs, the Zamindars of Ehariar, Siiarmar, 
Dko Narra and Sahaspnr Lohara, refused both. 

V, 

Secbetarv On 1st May 1903, the Chief Commissioner of the 
fobSdia. Central Provinces decided to resume the administra- 
tion of pounds from the non-feudatory Zamindars 
in the Chattisgarh Division, granting them compen- 
sation for the withdrawal of that source of revenue. 

In 1903, in connexion with the new assessment of 
revenue, the non-feudatory Zamindars of the Chattis- 
garh Division, including the plaintiffs, were required 
to execute the wajih-ul-ars in the form then adopted 
and sanctioned by Government, which with certain 
amendments was that sanctioned on 17th November 
1892. The was of date 6th August 1903, 

and as they considered some of the entries prejudicial 
to their interests, they instituted the suits now under 
appeal. 

By the idaint in suit 6 of 1904 (appeal 42 of 1910) 
the plaintiff Bir Bikram Deo, Zamindar of Khariar, 
alleged that the following clauses in the wajib-ul-arz 
executed by him under protest on 6th August 1903 
were in derogation of his rights under his sanad of 
25th November 1874, and of his rights and privileges 
long enjoyed by him and his predecessors, and were 
illegal and ultra vires, and that Government had no 
authority to insert them except by some special 


enactment. 


Part I, 


Of the Rights and Liabilities of the Zamindar as against 
Government. 

Clause III:— Removal of Zamindar and Forfeiture of Privileges. 

The Zamindar in the case of gross misconduct or maladministration is 
liable to removal by the Chief Commissioner. Such removal may be 
temporary (in wliich case the Deputy Cnmmissioner will manage the estate 
on behalf of the Zamindar) or it may be permanent. If permanent 
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reiiioval be ordered, the succession shall take place as if the Zamindar 
removed had died. 

Clause VI. — ’Assigned Revenues. 

If at any time it is considered expedient to assume the management 
of Ferries and Pounds, the Zamindar shall receive reasonable compensation 
in respect of any loss of income resulting from such transfer. 

Clause VII.— Forests. 

The zamindari forest mahals shall be managed in accordance with the 
rules which may from time to time be framed by the Chief Commissioner 
under Section 124 A of the Central Provinces Land Keveniie Act, 

Clause X. — Mmerals. 

All minerals are the property of Government, which has a right of free 
access and egress thereto and therefrom. 

Part II. 

Of the Relations of the Zamindar with Gaontias and Raiyats. 

Clause II — Disco ntimumce of Na.i'arana. 

The Zamindar will discontinue the practice of levying pnemia (nazarana) 
when granting or renewing leases, and will receive in lieu thereof an 
§.nnual payment calculated on tlie rental value of the land in the Gaoutia’s 
own cultivation. 

Clause VII. — Of Kotwars and their Remuneration. 

The appointment, suspension and removal of Kotwars are governed by 
the rules framed under section 147x^ of the Central Provinces Land 
Revenue Act. 

Clause XI. — Village Waste. 

(i) Forest lands in the estate will be managed in accordance with any 
rules which may be made by the Chief Commissioner. 

Clause XV.— Disposal of Hides and Carcasses. 

The hides and carcasses of dead cattle are the property of their owner, 
who is at Iberty to make any disposition of them he may deem fit. 

The relief prayed in the plaint was that the above 
clauses should be deleted, and for further and other 
relief that seemed fit. 

The District Judge held in suit 6 of 1904 that the 
Chanda Patent did not bind the plaintiff, or constitute 
the terms on which he held his zamindari. With regard 
to the clauses objected to in the wcgii-ul-ars of 6fch 
August 1903, he held that clause 3 of Part I (Removal 
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of Zamimlar), danse 7 of Part I (Forests), and clanse 2 
of Part II (Discontinuance of Nazarana) were not 
binding on the plaintiff, but that he was bound by all 
the other clauses to which he had taken objection. 
His decree directed the deletion of the clauses which 
were not binding and dismissed the plaintiff’s claim 
as to the remainder. ' 

Both parties appealed to the .Judicial Commissioner 
(Mr. H. V. Drake- Broclnnan) who, agreeing with the 
District Judge, held that the plaintiff was not bound 
by any term of the Chanda Patent. He allowed the 
plaintiff’s appeal so far as it related to “ cattle pounds ” 
in clause 6 of Part I of the tvajib-ul-arz ; and allowed 
the appeal of the Secretary of State i n regard to clause 
7 of Part I. In other respects he affirmed the decision 
of the District Judge as to the clauses of the ivarih-ul- 
arz which were objected to. ’ 

The material portions of the Judicial Commis- 
sioner’s judgment were as follows 

Defiling first with tlie plaiutitFs appeal, I observe to begin with tliat the 
Mth ground was not pressed in argument. Khariar is a Scheduled District 
appearing as serial No. 1 in Part VI of the first schedule to Act XIV of 
1874. As originall}^ framed the second sentence of section 1, Land 
Revenue Act, included the words and figures “except those specified in 
Part VI of the first schedule of the Scheduled Districts Act, 1874,” which 
were repealed by tlie amending Act, No. XVI of 1889. It follows that 
since the 29th October 1889, when the last mentioned Act came into force, 
the Land Revenue Act, 1881, has been running in Khariar. 

Following the order of the arguments advanced by the plaintiff’s learned 
counsel, I take up next the 4th, 16th and 17th grounds of appeal. The 
arguinent liere is that the loajih-ul-arz or administration-paper referred to 
in section 77 0?) of the Land Revenue Act is identical with the record-of- 
riglits prescribed by section 79 
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that the entries complained of do not 
represent the outcome of inquiries made under chapter VI of the Act ; that 
no rules of the kind contemplated by section 79 (b) have been made ; that 
conscfjuently the clauses in question could not legally be included in the 
wajih-ul-arz ; and that the form of chapters ni-~VI indicates the 
procedure therein laid down was not intended to apply to zamindaris. I do 
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lot tliink there is any substance in the last part of this contenticn. h or 
.ettlement purposes a zamindari is treated simply as an ag^*Tegate of 
Ullages ; the assets of each village are determined and made the basis of 
1 hamil jama^ i.e., the revenue which would be payable if the vil age were 
in ordinary malguzari one ; and, finally, a certain share of the aggregate of 
diese ka 77 iil jamas is made payable by the Zamindar in the shape of what 
,s technically called a tahoU : see paragrapli 157 of Carey’s, and paragraph 
3 of Scott’s Settlements Report. The term “malial” as defined m section 
f (7) of the Land Revenue Act is a perfectly general one and may therefore 
be applied to a zamindari as a whole. In the absence then of anything to 
indicate that the Settlement of 1899—1902 was not efCected under the 
Land Revenue Act, I would assume that it was so effected. That tlie 
administration paper and the record-of-rights are not identical seems cleai 
from section 80 of the Act read with paragraphs 278, 279, 280 and 266 
of the Settlement Code, and also from the fact that two such diffeiont 
expressions are used in sections so close together. The results of inquiries 
prescribed by sections 68 — 70 and 72 must find place in the record-of-rightS) 
which moreover is to consist of “ papers,” not of only one paper ; but it 
is certainly not the practice to include in the loajib-til-arz the results of 
inquiries under those sections, the obvious place for recording those parti- 
cular results being the kheicat^ hhasi^a^ jamaha^idi^ etc. The fact, however, 
remains that there is no section except No. 79 which gives the Settlement 
Officer power to make entries in any part of the record-of-rigbts. Rules 
under section 79 or section 80 to have the force of law must be published 
as required by section 162 and admittedly no such rules have yet been so 
publisl’ied ; see in this connection paragraph 2 of the preface to the Settlement 
Code. On tlie 27tli issue the lower Court treated section 77 as giving 
power to prepare the administration paper, whereas it does no more than 
authorise the determination of certain disputes. On the 28th issue the view 
taken seems to be that inasmuch as. the Chief Commissioner sanctioned 
the toajib-ul-arz in the Secretariat letters above cited all entries in it were 
legally made. I am unable to concur in tliis view, and I hold tliai, failing 
effective rules of the kind contemplated by section 79 (/;), no clause in the 
wajib-iil~arz can be justified unless it embodies a result of the kind covered 
by section 79 (a). This conclusion does not, however, help the plaintiff ; 
for unless his suit relates to entries as to matters referred to in section 78 
and so comes within the scope of section 83, it is incompetent, inasmuch as 
section 152 (6) (8) deprives the Civil Court of jurisdiction over the forma- 
tion of the record-of-rights In short, as I understand tlie position, the 
plaintiff’s suit would have to be dismissed altogether, if it were once, 
conceded that the clauses in the wajih-ul-arz of which he complains do not 
embody decisions as to matters referred to in section 78. He certainly did 
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not plead in the lower Court that tlie clauses were not the outcome of 
inquiries, and it is too late for him to raise such an objection now. 

The 14th ground seems to me to state what the law is without thereby 
furnishing much aid to the decision of the present dispute. If a particular 
right was expressly or impliedly granted by the British Government to 
the Zamindar, it certainly could not be taken away otherwise than by 
legislation or by agreement. And it is a rule of interpretation that when 
an enactment changes or takes away rights it is not to be construed as 
affecting existing rights, unless there are express words to tliat effect : 
Doolubdass v. Ramloll (1), Papa Sastriai v. Anuniarama (2)^ Javanrnal v. 
Muhtabai (.S). See also Maxwell on the Interpretation of Statutes, page 427 
(4th edition). But in respect of each right in dispute the question wil be 
— has there been an express or implied grant ? And in answering this the 
Court will have to bear in mind that the British Government is not to be 
necessarity I'egarded as having maintained the Zamindar, after cession of his 
territory in 1826, in the enjoyment of all the rights allowed him by the 
Maratlias : Secretary of State for India v, Kamachee Boye Sahaba (4)r 
Cooh V. Sprigg (5). 

In dealing with the rest of the plaintiff’s appeal, I will assume, for a 
reason already stated, that the Chief Commissioner was competent to order 
insertion in the wajib-ul-aris of all the clauses to which the plaintiff objects, 
subject, however, to the power of the Civil Court to cancel or amend any 
entry under section 83 of the Land Kevenue Act. 

The three opening grounds relate to clause 6 in Part I of the wajih-uU 
arz which runs thus(see ante p., 623) 

The plaintiff, in connection with this and with all the other clauses he 
objects to, repudiates altogether the Chanda Patent. He points to the sanad 
of the 25th November 1874 as recognising that absolute proprietary rights 
over his zamindari were already vested in him. He urges tliat tlie conclud- 
ing words — and ^subject) to the conditions specified in the Administration 
Paper and otlier Settlement records ” — should be altogether ignored, as there 
are no such papers embodying any conditions in the case of his zamindari. 

It is admitted® by the defendant that no Administration Paper for 
Khariar existed in 1874, and also that any Settle- 
ment records, there may have been then, contain 
nothing relevant in the matter in hand. W ould it 
in these circumstances be reasonable to treat the 
sanad as recognising all that the Zamindar now claims in respect of pounds 
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and ferries ? I think not. Beading together the letters of August and 
September 1874, copies of which form the defendant’s exhibits 13, 14 and 
15, it seems clear that the plaintiff was intended to receive not only a copy 
of the ordinary malguzari sanad modified by substituting the word “ zamin- 
dari ” for the word “ mouzah,” but also one of a loajib-iil-arz similar to 
that issued to each Bilaspur Zamindar. That intention was, for some reason 
not now ascertainable, left unfulfilled. But I cannot think that the plaintiff 
is entitled to take the sanad as it stands alone, for it does not convey the 
real intention of the grantor. If it is not to be regarded as subject to the 
Chanda Patent (slightly modified), on what principle is it to be construed as 
recognizing a riglit to control ferries and pounds ? No reference to such 
rights is ever made in the wajib-ul-arz of the ordinary malguzari villager 
and it is significant that even in the Chanda Patent the rules obtaining in the 
khalsa tracts are expressly cited as applicable to the levy of fees at ferries 
and pounds. I would therefore treat the sanad of 1874 as doing no more 
than vest tlie formal and legal title to tlie villages of the zamindari in the 
then Zamindar : see Lolcnath v. Bissessar?iath (1). Nor do I see sufficient 
2-)rimd facie reason to hold that in 1874 the plaintiff was not governed as to 
ferries by tlie Saugor and Nerbudda BuJcs applied in 1855 to tlie Nagpur 
Province (pages 92 and 324, Nicholls’ Law of the Central Provinces) or as 
to pounds by the Cattle Trespass Act, 1871. The latter Act undoubtedly 
extended to Khariar, for the preamble excluded from its operation only “ the 
Presidency Towns and sucli districts or tracts of country as the Local Gov- 
ernment, with the sanction of the Govern or- General in Council, may exclude 
from its operation.” With tliese exceptions the Act was in character general 
and applicable to the whole of British India. Further it was not included 
in the first schedule of the Laws Local Extent Act, 1874. Consequently, 
there was no need for the Chief Commissioner to issue a declaration under 
section 3 (a) of the Scheduled Districts Act, 1874, in order to keep it in force. 
In this connection I have further to remark that when the sariad of Nov- 
ember 1874 was given, the Scheduled Districts Act had not received tlie 
assent of the Governor-General. The Northern India Ferries Act, 1878, 
came into force in the Central Provinces on the 1st April 1879 (Notification 
No. 1457, dated 26th March 1879) : section 4 (b) expressly empovrers the 
Local Government to take possession of any private ferry, and section 5 
requires compensation to be paid. Assuming that all ferries in Khariar were 
private ferries in 1903 and that they belonged to the Zamindar, his rights 
may under this express provision be taken away, and so far as clause 6, 
Fart I of the majib-iil-arz contemplates this and the grant of reasonable 
compensation I hold that tire clause cannot be interfered with. With 

(1) (1899) L L, B.27 Calc. 103, 114. 
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does not expressly provide for confiscating private rigiits, nor does it .ay 
down that there sludl be no pounds save those established by the District 
Magistrate. In the face of these facts, I am unable to see how the action 
of the Government in 1874 is explicable except as a recognition of rights 
vested in the Zamindar. To say that the Zamindari is a ragged and 

remote tract where it would havm been difficult for the District ivlagistrate to 
make and enforce siicli arrangements as arc contemplated by sections 4, 6, 
and 6 of the Act, is to furnish a reason for allowing the Zamindar to take 
the District Magistrate’s place, not to show that this course was the outcome 
of sometliing other than an admission chat the Zamindar had a right to 
occupy that position. Not till 1892 weve any steps taken indicative of 
a denial that the Khariar pounds had been placed permanently under the 
Zamindar, and even then the denial took the shape of a clause in a 

iDajib-ul-arz which the Zamindar has uoc at any time accepted as binding 
upon him. I hold that there was an implied grant to the Zamindar of tlie 
right to manage the pounds established by him and to receive the fees 
therefrom and that tliere is nothing in the Cattle Trespass Act to affect 

that grant. The words “ and pounds ” will accordingly be deleted from, 

clause 6 of the imjib-id-arz as prayed. 

I come next to five grounds of appeal 6, 7, 8, 9, and 10 relating to 
clause 10 of the icajih-iil-arz of which the terms are these (see a?ite 
page 623). Tlie lower Court has found on its 17th issue that section 151,- 
Land Kevenue Act, gives the minerals to Government, that the Zamindar 
had no proprietary rights of any kind till November 1874 when he received 
his sanad^ and that tlie sanad cannot be regarded as even giving at its 
date the mines and minerals. In this Court the plaintiff relies again upon 
8riram Chakravarti v. Ilari Narain Singh (1) and cites also Megh Lai 
\\ Qiridhai'i Singh (2). In my opinion section 151, Land Kevenue x\ct, 
is by itself a sufficient answer to this part of the claim. That the section 
was intended to operate on records and grants already made is indicated 
by the fact that in any other view the commencement of its operation 
would have been long postponed. Settlements in the Central Provinces 
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ran for the most part for 30 years from 1865 or thereabouts, and had it 
been desired to provide only for the future, executive orders would have 
amply met the object in view. That the general policy of Government 
was everywhere to retain the right to mines and minerals appears from 
the loajib-ul-arzes in Fuller’s Collection (1885) and from the Chanda Patent 
issued in 1868. 

The 12th ground of appeal is directed against the following clause 
(No. 7) in Part II of the wajib-ul-arz (see ante, page 623). With this may 
be compared the corresponding clause in the wajib-ul-arz originally issued 
with Carey’s Settlement which was reproduced verbatim in the revised form 
of November 1892 : — “ The Zamindar may, subject to appeal to the Deputy 
Commissioner, dismiss a kotwar for continued misconduct or failure to 
perform his duties, and may appoint a man in his stead. The Deputy 
Commissioner may call upon the Zamindar to dismiss a kotwar oifending 
in any such way, and if the Zamindar fails to comply, the power of 
dismissal is vested in the Deputy Commissioner.” The issue in this 
connection is No. 19, worded thus : “No. 19. Is the provision relating to 
Kotwars made in Part II, clause 7 of the wajib ul-arz in accordance with 
the provisions of section 147 A of the Land Revenue Act and the rules 
made thereunder ? Is it binding on the Zamindar ? ” The lower Court 
held that these rules, being binding on tlie plaintiff and framed on the 
lines of Carey’s original loajib-ul-arz, have properly been entered in the 
new wajih-ul-arz. As to this part of tlie claim I do not think there is 
any proof of an express or . implied grant empowering the Zamindar to 
appoint and dismiss kotwars at his pleasure7 which is the position he 
contends for. It is true that Carey’s wajih-ul-arz, which appears to have 
been signed by the plaintiff on the 6th March 1891, was prepared aftej 
section 147 A was added to the Land Revenue Act. On the other hand 
no rules were framed till August 1891. Rule 5 is the one which chiefly 
prejudices the plaintiff The appointment of village watchmen shall 
rest with the Deputy Commissioner, provided that in zamindaris the 
Zamindar may nominate to a vacancy, and the Deputy Commissioner shall 

appoint the person so nominated if he be qualified in accordance with Rule 4.” 
Rule 8, moreover, gives a Zamindar no power of dismissal “ A village- 
watchman may be suspended or removed by the Deputy Commissioner on 
the report of the mukaddam or of his own motion, etc. etc.” The plaintiff 
then is worse off trian under the imjih-uLarz of 1891, and unless it can 
be held that section 1 17 A of the Land Revenue Act empowers the Gov- 
ernment to alter such an arrangement as the one embodied in that docu- 
ment, the plaintiff wilf I think, be entitled at least to some amendment of 
the clause in question. On the whole I incline to hold that the section 
does give the necessary power. To take the opposite view would land one 
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in the admission that each landholder, who till 1891 appointed and dis- 
missed his kotwars, would be entitled to continue doing so, the result being 
a large exception to tlie scope of what to be of real use ought to have a 
general application. I conclude that the plaintiff must submit to the rules, 
though they reduce his authority below even what it was from 1891 to 
1903. 

The 5th ground of appeal attacks the finding on the 16th issue which 
was in the following terms : — “ Is the provision relating to forest made in 
Part I, clause 7, and Part II, clause 11, sub-clause (i) of the loajib-ul-arz 
in accordance with the amended Patent and the Land Revenue Act and is 
it landing on the Zamindars The lower Court has deleted clause 7 

of Part I. Clause 11 (i) of Part II has been retained on the ground that 
it merely reproduces verhatim clause 10 (i) of Carey’s original wajih-ul~arz. 
There appears to have been some confusion in the Judge’s mind for he 
deals with waste as distinguished from forest land, though the issue has 
no relation to the former. The plaintiff contends that he is not concluded 
by the agreement of 1891, inasmuch as it was for the period of Carey’s 
vSettlenient only. I do not see my way to accepting this view of the 
agreement. By it the plaintiff admitted tliat he held forest within village- 
iKMindaries subject to any rules the Chief Commissioner might make, and 
the effect of the admission cannot reasonably be restricted, iike the period 
of the assessment, to a limited time in the future. 

Clause 15 of Part II is word for word the same as clause 14 in the 
nuijihitharz of 1891. I agree with tiie lower Court in holding that the 
plaintiff cannot go behind what he accepted as binding in the former 
.^cBlement. In this instance to allow him to do so would affect im'iiriouslv 
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concerned witfi the lower Court’s findings on issues 23—26 and particularly 
with the effect of the Scheduled Districts Act upon (i) the Land Revenue 
Act, (ii) the Cattle Trespass Act. I concur generally with the District 
Judge on these points with wiiich I have also dealt already to some extent 
ill connection witli the first three grounds of this appeal. 

The plaintiff’s appeal having now been disposed of, I turn to the 
cross appeal (No. 61 of 1906). Here the main contention is that the 
plaintiff must be regarded as bound by the Chanda Patent as modified in 
1874 for application to all the Raipur Zamindars. This is rested on three 
grounds (i) that in paragraph 8 of tlie plaint in a cognate suit (No. 27 
of 1904) brought by the plaintiff he admitted that Government intended 
to apply the Chanda Patent to him ; (ii) that in paragraphs 9 to 13 of a 

petition addressed in 1897 to the Secretary of State for India the plaintiff 
indicated his acceptence of the said Patent ; (iij) that as a matter of law 
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it suffices for the validity of a grant that the Government should determine 
on its terms, acceptance by the grantee not being essential. 

Paragraph 8 of the plaint in suit No. 27 of 1904 runs thus : — That 
on the other hand tliese (< 7 was^-sovereign) rights (to maintain police and 
control Excise monopolies) were further ratified and confirmed by the 
Government of India who issued fresh sanacls the terms of which were 
similar to those issued and delivered to the Chanda Chiefs. But it appears, 
and so the plaintiff has been informed, that the sa7iads issued for tlie 
Zamindars of Chhattisgarh were owing to some accident or mistake never 
delivered to them. Nevertheless the Government of India had expressly 
ordered that the Chanda Patent shall be taken as a general model for 
continuing the existing arrangements in respect to the non-feudatory 
Zamindars of Chhattisgarh.” 

I am clearly of opinion that this paragraph contains no sort of admission 
which can help tlie defendant, who moreover does not appear to have 
relied on it in the lower Court. From paragi*aphs 5 — 8 of the plaintiff’s 
written reply in suit No. 27 of 1904 the extent of bis reliance on the 
Chanda Patent may be gathered, namely, that it shows the minimum of 
rights which must be conceded to the plaintiff. As to the effect of the 
passages in exhibit D-20, I concur entirely with the lower Court. They 
describe the terms of the Chanda Patent as wrongly held applicable to 
Khariar, but use them as an argument to prove that in 1874 the plaintiff 
was treated as entitled to manage his own police and administer Excise 
in his zamindari. The position taken was this — as ruler of Khariar the 
plaintiff’s ancestor enjoyed a position superior to that of the Zamindars of 
Chanda, yet they were allowed to maintain police and administer Excise : 
d fortiori those rights must have been and were recognised as vested in 
the plaintiff’s ancestor. That the terms of the Chanda Patent were not 
communicated to the plaintiff in 1874 as attaching to the given 

him in that year seems perfectly clear. By 1897 his position had been 
minutely examined, the inquiry having begun at least as far back as 
1891. In any view then of the language used in the petition it would 
be unsafe to use it as proving acceptance of tlie Patent which the defendant 
cannot prove to have been delivered. Then as to the point of law, I am 
not shown any authority for the position that a grantee from the Crown 
can be bound by conditions which were never communicated to him. 
In In re Ajitaji Keshav Tamhe (1) thej following is quoted from a judgment 
of Westropp C. J : — “In respect to Crown grants upon a question of the 
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i iiold then that the plaintiff is not bound by any term of the Chanda 
Patent. What he got in 1874 was a recognition or conferral — for present 
purposes it matters not whicli — of proprietary right. The devolution of 
that riglit would^ in the absence of stipulation to the contrary, be 
governed by the ordinary law and the Government cannot legidly alter that 
will lent express legislation. If the Government couhl alter the terms of 
its grant at pleasure, it could also revoke the grant likewise. To a gift 
divesting a private donor of all his interest in certain property a condition 
cunnut afterwards bo attached : Ilussam Khan v. Natcri Srinwobsa (2), 
Ham Sarnp V. Bela 0^). And Goverimient cannot, by issuing a subsequent 
pu>clamation, resume a grant made by a previous proclamation, inasmuch 
as it cannot, any more than a private person, without the consent of the 
donee, revoke a gift actually made : Collector of Ratnagiri v. Vyankatrav 
Narayan Snroc (4). It follows that the lower Court has rightly deleted 
clause a from Part 1 of the wajih-ularz : to depose a Zamiiidar, would 
obviously he to derogate from the original grant to his predecessor. 

It remains to deal with a contention that the lower Court was wrong in 
ieleting cduuse 7 of Part I which runs thus The Forest mahaJs shall be 
mmuged in accordance witii the rules which may from time to time be 
:ramed by the Chief Commissioner under section 124A of tim T.nnd 
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deleted from clause 6, Part I of the wajib-ul-arz ; (ii) substituting for the 
words and figures ‘‘clauses 3 and 7 of Fart I” the words and figures 
“ clause 3 of Part 1.” 

By the plaint in suit 27 of 1904 (appeal 43 of 1910) 
the plain tiff Bir Bikram Deo alleged that as Zamindar 
of Khariar he was possessed of quasi-sovereign rights ; 
that the Ohanda Patent was intended by the Govern- 
ment of India to be a general model for continuing 
existing arrangements to the non-feudatory Zamindars 
of Chattisgarh, but that owing to a mistake it had not 
been delivered to him ; that he had acquired an inde- 
feasible title to the rights and privileges which he 
and his ancestors had enjoyed; that in 1898 the 
administration of the police had been withdrawn from 
him, and an additional takoli had been iinproperlv 
assessed upon him for police charges, and tliat the 
excise administration had been without right with- 
drawn from him; and he prayed for a declaration 
that the defendant’s action in withdrawing his police 
and excise rights had been illegal and improper ; that 
the levy of the additional takoli was illegal ; and that 
the defendant should be decreed to pay him the amount 
of profit from the excise administration in the event 
of its being held that the plaintiff was not entitled to 
retain the excise monopoly and for other relief. 

The facts of the case are fully stated in the judg- 
ment of the District Judge, which also shows the 
defence and the issues raised and the material portions 
of which were were follows : — 

The plaintiff alleges that the Zamindars of Khariar were at one time 
independent Chiefs, and as such they exercised all the sovereign rights 
including Police and Excise monopoly, that even after the cession of the 
Garhjat States which included Khariat zamindari to the East India 
Company, the Zamindars of Khariar continued to enjoy the same rights 
and privileges and maintained their Police force and exercised the sole 
control over the Excise monopoly, that the Honourable East India Company, 
and afterwards their successors the British Government, acknowledged 
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and ratified these sovereign or quasi -sovereign rights as appurtenant to 
the zamindari, that the conferral of the proprietary rights in tlie zainindari 
made in 1874 by means of a sa7iad under the signature of the Chief 
Commissioner, Sir Richard Temple, was not intended to supersede or 
abrogate the enjoyment of the riglits wiiich the plaintiff’s ancestors were 
enjoying for many hundred years, and that these rights were further ratified 
and confirmed by the Government of India who ordered the issue of fresh 
ianads to the Chhattisgarh Zamindars on the lines of Chanda Patent and 
which were by mistake not issued. 

On these allegations the plaintiff states that whether by a grant express 
or implied or by long enjoyment or by adverse possession and enjoyment 
or by the fact of the riglits being appurtenant to and having become 
inseverable incidents of the tenure, the plaintiff iias acquired an indefeasible 
title to the rights and privileges which he and his predecessors have conti- 
nuously, openly, and nninterruptedly been enjoying with the knowledge 
and concurrence of the Britisli Government and of the Honourable East 
India Company. 

As the defendant withdrew tlie right of the plaintiff to lev}- and maintain 
Police in his estate, and the plaintiff was made to pay annually a sum of 
Rs. l,{>r)fi on account of Police charges over and above ifahlz and cesses 
payable by iiini and also as the Excise monopoly has been withdrawn from 
the plaintiff, the pressnt suit has been filed to obtain the following reliefs : 
(i) That it be declared that the action of the defendant in withdrawing 
tlie Police and Excise rights is illegal and improper ; (ii) that tlie sum of 
Rs. 1,65G paid under protest by the plaintiff to the defendant in the shape 
of Police contribution be decreed to be paid back by the defendant to the 
plaintiff and that it be declared tliat the defendant has no right to levy it ; 
(iii) that in the event of the Court holding that the plaintiff is not entitled 
to the Excise monopoly, it be ordered that the defendant do render an 
account to the plaintiff of the said monopoly managed by the defendant 
and do pay and deliver to the plaintiff such sum or sums as may be the 
annual profits accruing thereon ; (iv) that Rs. 3,100 being the estimated 
profitsfromtheExcisemonopoly for the year 1903-04 ordered to be paid 
by the defendant to the plaintiff ; (v) that the defendant be ordered to pay 
tlie costs of the suit. 

The question of the applicability of the so-called Chanda Patent lias been 
decided in the sister case, No. 6 of 1904, and it has been found that the 
Zamindars of Raipur are not governed by its conditions. For reasons given 
in that judgment, I find that the Chanda Patent does not bind the plaintifl 
and accordingly I decide issues 6, 7, 8 and 10 against the defendant. 

Issues 1, 2, 3 and 4. Amongst the Raipur zamindaris, Khariar and 
Bindra Nawagarh formed part of Garhjat States. Khariar and Bindra 
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Nawagarli zamiudaris were ceded to the Honourable East India Company 
by the Nagpur Kaja by the treaty of 1826 : vide Aitcliison’s Treaties, Vob 
VIII, pages 527 and 535. 

The other Zamiiidars of Raipur who liave brought similar suits, i.e.^ 
the Zamindars of Dhondi-Lohara, Suarmar, Sahaspar-Lohara, Narra and 
Fingeshwar formed part of Ghliattisgarh which by Article 9 of the Treaty 
of 1826 was placed under the British management on behalf of the Nagpur 
Raja to provide funds for the up-keep of the military establishment. By 
Article 1 of the Treaty, dated tlie 26th December 1829, Ghliattisgarh was 
given back to the Nagpur Raja : mle Aitchison’s Treaties, vol. VIII, page 
536, The dominions of the Nagpur Raja on his death lapsed to the British 
Raj in 1853. Accordingly Ghliattisgarh was incorporated in the British 
territories in 1853. 

I therefore find that of the Raipur zamiudaris Khariar and Bindra 
Nawagarli were ceded to the British power in 1826, and the other zamin- 
daris lapsed In 1853. 

The foundation of the plaintifi’s case is that their ancestors were at 
one time independent Ghiefs, and they exercised as such sovereign powers 
in which were included the power to administer the police and the excise 
within their estate. 

This allegation has been denied by the defendant, and the plaintiff lias 
therefore to prove it. There is no evidence on the point given by the 
plaintiff ; on the other hand in Sir Richard Temple’s Report on the zamin- 
daris filed by the defendant in suit No. 6 of 1904, and marked Exhibit D-1, 

the history of the G-arhjat States is thus given : — '’'‘Paragraph 27, The 

origin of the tenures held by the Sambalpur Garhjat Chiefs is not clearly 
known. It can only be with certainty alleged that it is very ancient. 
The earliest authentic information we have of them is, that they were 
first independent ; then they held in subordination to the most powerful 
of their number, the Maharaja Patna. In later times, the Maharaja 
of Patna was forced to share his supremacy among the Chiefs with his 
relatives, the Maharaja of Sambalpur, and this was the situation wlien all 
fell under the dominion of the Maharattas in A. D. 1755, as Tributaries,” 

The next official document is Aitchison’s Treaties, Volume VIII 
Part IV. Regarding the Garlijat States it is shown at page 499 that they 
were transferred from time to time from the dominion of one Government 
to the other. That their position was one of utter subordination to the 
ruling sovereign o^ the day has been clearly shown in the book. In 1819 
settlements were made with tlie Chiefs for a limited period. They were 
renewed in 1827, but though the engagements entered into that year were 
nominally for five years only, they were not renewned at the expiration of 
that period. One of these engagements is given at page 545 of Aitchison’s 
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Treaties, Volume VTII. Separate eiigagemeiits, of which one is given at 
page 546 of the book above referred to, were taken at the same time from 
each Chief, binding him to use rightly the judicial and police powers 
entrusted to him : vir/e page 499 of Aitchison’s Treaties, Volume VIII. 
The foundation upon which the case rests is thus not made out: on the 
contrary it is shown by the only evidence now available that whatever 
powers the Ztimitidars exercised, tliey exercised them in complete subordi- 
nation to the rulers of the country for the time being from whom such 
powers were derived and on whose pleasure their continued exercise entirely 
depended. The Treaty of 1826 shows that the cession took place by 
right of conquest. 
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After referring to the right of absolute sovereign 
power of a conqueror to deal with the rights and 
privileges, iniblic or private, existing in a conquered 
country as stated by Cockburn C.J. in his charge 
to the grand jury in The Queen v. JSelson in 1867, 
and referring to Cook v. Sprig g (1), and Pustomjee 
V. The Queen (2), as showing that a conqueror can 
recognise or refuse to recognise such rights as he 
pleases, the judgment continued : — 

It tlms becomes necessary to see how the British Govenitnent dealt 
witli the Zamindars wlien tliey came under its rule. As regards Garhjat 
Chiefs, as stated already, each Chief was made to enter into a separate 
engagement binding him to use rightly the judicial and police power's 
entrusted to liim. Thus as shown the Zairundars did not exercise the 
[wlice light as a matter of right, but did do so on delegation of the power 
from the paramount authority. No doubt the engagement of 1827 was 
not renewed, hut this does not change the position of the Zamindars. The 
Zarnindars administered the police on delegation from the sovereign and 
it is not shown tliat subsequently they claimed to exercise it as a matter 
of rigut and this claim was recognized by the sovereign. 

From the fact that the police duties were delegated by tlie engagement 
above referred to to the Zamindars, it is reasonable to presume that the 
British power refused to recognize any right in the Zamindars to administer 
the Police in the zamindaris as a matter of right and power on the country 
passing to the British power by cession in 1826 A.D. I therefore hold that 
on cession of Garhjat States, the British power did not recognize the Police 
powers n£ the Zamindars, and that after the ti.„ 
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administered the Police in their zamindaris by virtue of authority vested in 
them by the Government, i.e., by delegation from the sovereign power. 
It is also found that after the cession of Garhjat States the Garhjat 2amin. 
dars did not exercise the Police powers as of right independently of the 
sovereign power. 

When in 1863, Sir Richard Temple began his inquiries into the status 
of Zami Ildars, no rights of the kind in dispute had been recognized by tlie 
Government in their favour and there was nothing in the circumstances 
under which the territories, in which their estates were situate, had come 
under British Rule, to tie up the hands of Government to deal with them 
as it thought fit. The Treaties with the Bhonsla Raja did not impose any 
restriction of any kind in this respect. 

The final decision of the Government regarding the Zamindars, who have 
filed suits against the Secretary of State, as the result of the enquiry set on 
foot in 1863, was to recognize two classes of Zamindars — Feudatory and 
non-feudatory. To the former independent status was given qualified by 
political control, the latter (in which class the plaintiff is included) became 
ordinary British subjects without any attribute of sovereignty : vide Exhibit 
D-3 and Exliibit D-4, filed in suit No. 6 of 1904. 

This decision of the Government cannot be questioned by the Court, 
because it is a decision regarding rights of persons who had been brought 
under British Rule by right of cession and as such it is an act of State, and, 
secondly^ because it was open to Government to give or withhold whatever 
rights it thought proper, and its powers in this respect are not subject to 
control by the Court. Police and Excise rights are sovereign rights. No 
person can exercise these rights except by delegation or as sufferance from 
the Sovereign. On the cession of territories in 1826, tlie Zamindars were 
made to enter into separate engagements with the British power. 

As the zamindaris were settled with the then Zamindars for a period of 
five years, it can be well said that they held their estates from the British 
power, and the exercise of any Police and Excise rights in the zamindaris 
was by virtue of delegation of the powers from the Government. I am 
fortified in tins assumption by the fact tliat the Government subsequently 
decided to make the Zamindars, who were held to be non- feudatories, 
ordinary British subjects, and did not recognize any sovereign or quasi- 
sovereign rights in them. 

In 1874, proprietary right sanads were gi-anted to the Zamindars, and by 
this only proprietary rights in the zamindaris, and not sovereign or quasi- 
sovereign rights were vested in the Zamindars. This excludes the idea that 
by this sanad the Government confirmed Police and Excise rights which are 
incidents of sovereign rights in the soil and over its inhabitants, and whicli 
are not incidents or attributes of proprietary right in the soil. I think that 
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the grant of the proprietary right sanad shows that the rights sovereign or 
^ quasi- sovereign in their character were not only not confirmed or recognized, 
but were, though not expressly but by necessary implication, refused to tlic 
grantees of the 

In this view I hold that the exercise of Police and Excise rights by the 
Raipur Zamindars after cession was not by virtue of any right, but that the 
rights were exercised on sufferance of, or by delegation from, the sovereign 
power. 

The question of tlie exercise of these rights before the period of cession 
does not arise and is not tlierefore decided. 

Issues 11 and 12. The question involved in issue 11 is whether the 
resumption of the Police and Excise administration was made by the 
Government in its executive capacity and in the exercise of its sovereign 
powers. First let us see as to what are Police powers. They are subver- 
sive of the ordinary riglits of the subject. Tliey include power to deprive 
him of his liberty, to arrest him and to keep him in confinement. They also 
involve interference in various otlier directions witfi ordinary rights. No 
private person can exercise these rights except to the extent allowed by law. 
Society will cease to exist and private rights w’iJI disappear if any and every 
man can assume at his pleasure the powers of the Police. Similar considera- 
tions, tlioiigh not to the same extent, apply also to Excise. One cannot, except 
under authority conferred by law, deprive any person of liis right to manu- 
facturo his own liquor and sell the same to such persons as choose to purchase 
it of him. Nor can one issue license to manufacture giving a monopoly to 
one's licensee on payment of license fees. As the Zamindars are not 
sovereigns in their respective estates but only private land-holders, they 
cannot exercise either of these powders. Even if they have exercised them for 
years together in the past, they cannot acquire thereby a legal right to 
exercise them in future, for the simple reason that sovereign rights cannot 
be acquired adversely by long possession against the Paramount Power. Thus 
PohVe and Excise powers being part of and attributes of sovereignty [(cf. 
Nobin Chandra Bey v. The Secretary of State in Jndia {1)] cannot be 
exercised as of right by any private person. Equally their exercise by any 
person cannot be resumed by any one but the soveregin power. 

The Governor-General of India in Council directed the Local Govern- 
ment in their letter No. 625-65, dated 23rd March 1892 (marked Exhibit 
D-6), to take an early opportunity to relieve the Zamindars from the Police 
duties, and to assume the jurisdiction with respect to Abkari exercised by 
the Zamindars. In accordance with these instructions, the Police and 

Excise administration were resumed from the 1 st September 1892 .„and 1 st 


(1) (1875) I.L. R. 1 Calc. 11, 14. 
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April 1894 respectively. Tlie resumption was, therefore, made at the 
instance of the Government of India under orders passed and issued in 
their executive capacity. 

Whether this act of resumption was done by the Government of India 
in exercise of their sovereign powers is the next question for decision. Any 
act done by tiie Government of India may be said to be an act done by 
them in the exercise of the sovereign powers, but owing to the fact that 
the Honourable East India Company was also a trading corporation, 
nice distinctions have cropped up between acts done in exercise of sovereign 
powers and acts otherwise done by the Honourable East India Company, 
Sir Barnes Peacock C.J. in the celebrated case of The P. and 0. Steam 
JNavigation Company v. The Secretary of State for India (1), has said as 
follows : — “ But where an act is done or a contract is entered into, in the 
exercise of powers usually called sovereign powers, by which w’e mean powers 
which cannot be lawfully exercised except by sovereign, or private individual 
delegated by a sovereign to exercise them, no action will lie.” From this 
I infer that such acts can be called or termed acts done in the exercise of 
sovereign powers, which could not have been lawfully done by any one 
who was not a sovereign or delegated by the sovereign to perform them. 
No subject can levy and maintain Police nor can he regulate the Excise 
monopoly. Equally no one could have undertaken the resumption of Excise 
and Police administration of the zamindaris, unless he was deputed by the 
sovereign to do so, and if he did, his act would have been unlawful and 
illegal. 

Therefore the act of resumption o£ the Excise and Police administration 
by the Government was an act done in the exercise of its sovereign powers. 
I accordingly find that the resumption was made by the Government in its 
executive capacity and in the exercise of its sovereign powers. 

The last question for decision that arises in this connection is the subject 
of the 12th issue. It is, whether the present action is maintainable, in 
other words, have the Civil Courts jurisdiction to determine the propriety of 
the action of the Government. 

This question is a very difficult one, and after giving it very best con- 
sideration tliat I possibly could, I have come to the conclusion that the 
present action is not maintainable. 

The Government of India Act of 1858 (21 and 22 Viet, c. 106, 
section 67) lays down that the Secretary of State for India in Council can 
be sued in respect of those matters for which the East India Company could 
have been sued. In India, until 1858, the Government was vested in the 
East India Company. That Company exercised different functiona. It 

(1) (1861) 5 Bom. H. C. App. 1, U. 
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was partly a trading Company, with the rights and liability of an ordinary 
commercial body. It also exercised Sovereign powers delegated to it by the 
Crown. In respect of its acts in the former capacity it could be sued. 
F»)r its acts in the latter capacity it could not. In 1858, the East India 
Company came to an end and since then India has been governed directly 
by the Crown. By Statute 21 and 22, Viet., c. 106, sections 1 and 2, 
the territories and revenues of India were transferred to the Crown. In 
order, however, that no one should be deprived of any right or claim which 
he might have had against the East India Company, section 65 of tliat 
statute provided that the Secretary of State for India in Council as a body 
corporate (not personally, see section 68) might be sued in all cases in 
which the Company might have been sued. Thus tlie Secretary of State in 
Council now stands in the position of the Company and can be sued 
in cases in which the Company could formerly Imve been sued. But 
it coil d not have been sued in respect of acts done by it as a sovereign 
power, but only in respect of acts wliicli did not fall within that category 
Sea etary of State foy' India v. Kamachee Boye (1)] . The 

liability of the Company is now the liability of the Secretary of State. 

After citing tlie decisions of the Courts in India in 
reference to the question he was discussing, the Judg- 
ment proceeded : — 

This is all the Indian case law on the subject. It hasalready been held 
that the liability of the Secretary of State to be sued in Municipal Courts 
follows the liability of the East India Comjjany, and that tlie act of defendant 
complained of is an act done by the Government in the exercise of its 
sovereign powers. By applying the principle of law laid down by the cases 
quoted by me to the facts as found by me, the conclusion is irresistible that 
tlie present action is not maintainable, and I find therefore that the present 
suit relating to the resumption of Police and Excise administration does not 
lie. Issues 16 and 17 The management of the Police of all Zamindaris 
liaviiig been resumed the of the Zamindaris were enhanced on 

that account. 

The subject has been dealt with in Mr. Carey’s Settlement Report, and 
I quote below his words : — 

“Paragraph 162. The management of the Police of all Zamindaris, 
excepting Bindra-Nawagarh and Khariar, has been assumed by Govern- 
meut. A sum of Es. 3,540 has been distributed rateably over the tahoUs 
of tlie six zamindaris-(i) Parpori, (ii) Barbaspur, (iii) Gaudai. (iv) Sillieti, 
(O Sahaspur-Lohara, (vi) Thakurtola, as the annual cost imposed on’ 
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Government by the decision to bring the estates under the control of the 1912 

regular police. ^ . Bir toAM 

The management of Narra, Suarmar, Kowna and Deori has also been 
resumed, but in consideration partly of their poverty, and also in view of the v, 

fact that they could be brought under regular police without extra cost to ^KCRErARf 
_ 1 * 1 1 1 • oTATIS 

Government, their taJcolis have not oeen enhanced on this account. India. 


The management of Police in Khariar and Bindra-Nawagarh was 
assumed by the Government in 1892, and the Settlement Keport was signed 
by the Settlement Officer on 31st March 1891. 

Mr. Fuller (now Sir J. B. Fuller) as Settlement Commissioner in for- 
warding the Settlement Report to the Government did not touch upon the 
question of police talcolis. The Local Government in Chief Secretary's 
letter No. 4695, dated 25th October 1894, addressed to the Government of 
India, submitted the Raipur settlement report for the confirmation of the 
Government of India. But this time the Khariar and Bindra-Nawagarh 
Police Administration was assumed by the Government. The subject of 
police taJcoli is thus referred to therein : — 

“ Paragraph 18. With the advance of civilisation and the increase of 
crime, plural responsibility in matters of police administration became 
undesirable, and it was decided at this settlement that Government should 
take upon itself the duty of maintaining law and order in all zamindaris of 
the district, except Bindra-Nawagarh and Khariar, a proportion of the cost 
of the extra police required being added to the taholi of each zamindari. 
Since the conclubion of the settlement police powers have been withdraw-n 
from these zamindaris also, a sum of Rs. 1,656 being added to the takoli 
of each estate on that account.” 

The Government of India by their letter No. 107-353, dated iOth 
January 1895, confirmed the settlement of the Raipur district reported in 
Mr. Priest’s letter No. 4695 above referred to. 

Tliese are the admitted facts in the case. 

ihe plaintiff urges that the levy of police talcoli was an impost pure 
and simple and not taholi in any sense of tlie terra, and that the realization 
ol this talcoli by the defendant was an illegal act which could be inquired 
into by the Civil Courts. Reliance is made on the following cases 
Balioa7it Singh v. Secretary of State for India (1), Narayan Venhu v. 

Sakharam Nagu (2), and Collector of Sea Customs v. Punniar Chitkanu 
baram (3). 

On the other side, it is argued that the revenue payable by the defend- 
ant was increased by the amount of Rs. 1,656, though no doubt on the 

(1) (1903) I. L. R. 25 AU. 527, 532 ; (2) (1887) I. L. R. 11 Bom. 619. 

L. R30 I. A.a72, 175. (3) 1(1876) I. L. R. 1 Mad. 89. 
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ation was taken from tJie 
amount assessed and made 
simple, and therefore the 
junsciiction of the Civil Court was barred with respect to the question of the 
amount of revenue payable by the plaintiff and to the question of the 
collection thereof under section 152, clauses 3 and 10 of the Land Revenue 
Act. 

The authorities cited do not at all support the contention of the plaintiff, 
and it is therefore needless to discuss them in detail. 

The assessment made can be offered by the Settlement Officer to the 
parties concerned before the final settlement report is confirmed by the 
Government. Under powers conferred on the Chief Commissioner by 
section 53, Land Revenue Act, the assessment proposed and offered by the 
SeWement Officer is subject to revision by the Chief Commissioner before 
It IS confirmed by the Governor-General in Council. It is furtlier laid down 
in the section above quoted that in making the offer of assessment, the 
Settlement Officer shall state that it is made subject to confirmation by the 
Governor-General in Council, and subject to revision by the Chief Commis 
sioner at any time upon such confirmation is received. Under this section 
he Chief Commissioner has powers to revise the assessment offered by 
he Settlement Officer. In the present case, it is clear that the Chief 
Commissioner revised the iaioli payable by the plaintiff before the assess 
ment offered by the Settlement Officer and accepted by the plaintiff was 

confirmed by the Government of India. 

The plaintiff has not aUeged anywhere that the Settlement Officer at the 
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I therefore find as follows : — (i) That the amount of Ks. 1,656 was 
added to the tahoU assessed by the Settlement Officer as payable by tlie 
plaintiff, by the Chief Commissioner, (ii) That the enhancement of iakoU 
by the said sum of Ks. 1,656 was legal, (iii) That the Court has no juris- 
diction to declare the validity or otherwise of the action of the Goveniincnt 
in tiie matter, and to give relief to the plaintiff in respect of Rs. 1,656 
collected on account of the enhanced takoli from him. 

Both the issues Nos. 16 and 17 are decided against the plaintiff. 

The result is that the suit of tlie plaintiff fails and will be dismissed 
with costs.” 

Owing to the result of this apjieal the decision on 
the other issues became immaterial. 

The piiaintiff appealed from that decision to the Judi- 
cial Commissioner (Mr. H. V. Drake-Brockman) who, 
after referring to the findings of the District Judge 
on issues 6 to 10 with which he agreed, and to the 
decision of the District Judge on the first four issues 
to the effect that the plaintiff zamindar never exercised 
independent sovereign power, but was always in 
complete subordination to the rulers for the time being 
of the country, so that the continued exercise of any 
particular right depended always in the pleasure of 
those rulers, said: — 

Tills conclusion does not appear to be of much importance, for nO 
matter what the plaintiff’s rights were before cession he would not be 
entitled as a matter of course to exercise them afer wards : see Secretary 
of State for India v. Kamachee Boye Sahaba (1) and Cooh v. Sprigg (2). 
The important question is how he was treated by the British Government ; 
and in this connection I take it as settled law that the Government cannot, 
any more than a private grantor, revoke witliout the grantee’s consent a 
grant actually made, or attach without the same consent a new condition : 
also that the Government is bound like a private person by the doctrine 
of equitable estoppel *. see Collector of Ratnagiri v. Vyanlcatrav JSfarayan 
Surve (3) and Ahmad Yar Khan v. Secretary of State for India'" (4). 

After statiBg tlie other holdings of the District 
Judge and that “the questions whether the Police Act 

(1) (1859) 7 Moo. I. A. 476. (3) (1871) 8 Bom. H. C. (A. C.) 1. 

(2) (1898) 68 L. J. P. C. 144. (4) (1901) I. L. R. 28 Calc. 693 ; 

L. E. 28 I. A. 211. 
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of 1861 and the Excise Acts 1856, 1871 and 1881 applied 
Bir Bikram to Khariar, and whether the retention of the powers 
in dispute would necessarily he illegal as incompati- 
Skcretarv ble with the enforcement of those Acts, were left 
EOK India. Undecided,” and after stating the findings of the 
lower Court on issues 16 and 17, and its decision on 
the question of limitation, the Judicial Gommis- 
sioner’s judgment proceeded as follows : — ■ 

In order to clear the ground I nxay say at once that in my opinion the 
defendant cannot— if there was an express or implied grant of the powers 
in dispute — set up the defence of Act of State. It seems to me that givon 
such a grant tlie case is governed by the principle explained in 
V. Secretary of State for India (1). There a claim in respect of lands 
seized by tlie Indian Cfoverninent on the death of the Begum Samroo was 
held to be w’ithiii the jurisdiction of the Courts on the ground that the 
Begum was not a sovereign princess, but a British subject holding lands 
in British India under a legal tenure. I would distinguish cases like Grant 
V. Secretary of Slate for India (2), Skentmi v. Smith {S) and Foss v. 
Secretary of State fur India (4) on the ground that in all the decision 
tm-ns upon the rule that except wliere otlierwise expressly provided servants 
of the Crown hold office during the pleasure of the Crown, and this not by 
virtue of any special prerogative of the Crown, but because such are the 
terms of each officer’s engagement. In the present case, as in Forester v. 
Secretary of State for India (1), the rugged and remote condition of Khariar 

may have been the reason why the Government resumed Police and Excise 

administration by a political act. The same condition is doubtless an 
explanation also of the line taken by Government in 1826 onwards. But 

this condition alone is certainly not sufficient to show that there was no 
grant of the powers m dispute. In this connection the following remarks 
of the Lord Chancellor in Forester's case seem apposite : — “These consider- 
ations (including the abnormal condition of the territory in dispute), though 
they may explain much of what appears from the record to have taken 
place, cannot affect the determination of the question under consideration. 
They cannot alter the legal nature of the acts of Government, or make 
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independent State. And even if the state of the law in the territories in 
question at the time wlien the act of resumption took place gave — as 
perhaps it did— a larger power of resumption to the East India Company 
tlian it possessed in the regulation provinces, that circumstance would 
not exclude the jurisdiction of the Courts.” 

Turning to the history of Khariar in order to ascertain whether or not 
there was a grant to the Zamindar of Police and Excise powers, I notice 
to begin with that the plaintiff has not produced any of bis old sanacis 
issued prior to 1874. From page 499, Volume VIII of Aitchison’s Treaties, 
I find that in 1821 separate sanads were granted by Government to all 
Zamindars of the class to which the plaintiff’s predecessor in title belonged, 
and separate engagements were taken. Probably the Khariar engagement 
was similar to that of Sonakhan (page 539 ibid) paragi*aphs 6-7 of which 
indicate the possession of judicial and police powers. Thereafter Kimriar 
like many other Zamindaris was little interfered with up to 1862 when 
Sambalpur was transferred to the Central Provinces. In paragraph 32 of 
Sir Eichard Temple’s Eeport on the Zamindaris, 1863, the position of 
Khariar and its fellows was described as follows ; — “ They (the Zamindars) 
pay a variable money tribute, which is, in effect, an equitable portion of 
the public revenues accruing within their jurisdiction; they exercise 
judicial powers in the criminal department only as Magistrates under 
Act XXV of 1861 ; in police matters they are left tolerably free from 
control ; in respect to civil justice and revenue administration, they have 
autliority ; and a less repressive policy has been pursued towards them 
than towards the Nagpur Zamindars ; yet, in either case, interference iias 
been more or less exercised.” 

The correspondence iirising out of Sir Richard Temple’s Eeport led to 
the decision that the Khariar Zamindar was to be an ordinary subject. 
This result was readied in April 1865. Niue years later it was determined 
to give the Zamindar a samd based on the Chanda Patent ; see India’s 
letter No. 190, dated 10th August 1874. That Patent is to my mind most 
important evidence in tlie plaintifiE’s favour, oven though it be not binding 
on him. The Police Act of 1861 and the Excise Act of 1871 were then 
in force ; but the Government none the less left Police and Excise arrange- 
ments to the Zamindar, and as late as March 1891, wlien his signature 
appears to have been taken to the printed on pages 183-186 

of Carey’s Settlement Report as originally issued, there was stiU no 
indication that the powers so long enjoyed were to be curtailed or 
withdrawn. In my opinion all those circumstances furnish ample basis fora 
conclusion^ that the powers in question had been granted to the plaintiff. 

That certainly would bo the impression conveyed to his mind by the long 

course of Ids exercise of those powers, and the very fact that there were in 
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force Acts of the Legislature primd facie inconsistent with that exercise 
would only serve to strengthen and justify such an impression. I hold, 
tlierefore, that in 1892 and 1894 when Government resumed the Police and 
Excise rights respectively the plaintiff was entitled to maintain his own 
Police and to administer Excise in his /.amindari and that he is still entitled 
so to do. 

With regard to the claim for a refund of Rs. 1,656 the arguments on 
both sides are those set out in the lower Court’s judgment, and I concur 
with that Court in thinking that the matter cannot be gone into here. Tiie 
Chief Commissioner has seen fit to enliance the iakoU and the new figure has 
been confirmed by the Governor- General in Council under section 84, Land 
Revenue Act. Tlie jurisdiction of the Civil Court is therefore ousted by 
section 152 of the Act, 

The plaintiff does not press his claim for an account of Excise profits. 
He asks only for Rs. 3,100 as representing the profits of 1903-04, and this 
amount the defendant does not dispute. The decree of the lower Court will 
now be reversed and there wi.O be a decree — (i) declaring that the plaintiff 
is entitled to maintain Police and to administer Excise throughout his 
zamindari and further to enjoy the reverme derived from Excise monopolies 
therein ; (ii) directing the defendant to pay the plaintiff Rs. 3,100 ; (iii) 
dismissing the rest of the plaintiff’s claim,” 

By the plaint in suit 31 of 1905 (appeal 49 of 1910) 
the plaintiff, the Zaniindar of Khariar, claimed that he 
and his ancestors had been from time immemorial in 
uninterrupted possession of the income from cattle- 
pounds situated within his zamindari ; that on loth 
J uly 1904 the defendant through liis agent the Deputy 
Commissioner of Raipur had taken illegal possession 
of them in spite of the plaintiffs protest and had been 
enjoying tlxe income therefrom since that date, and he 
pniyed for a declaration that he, the plaintiff, was 
solely entitled to the income from cattle-pounds then 
existing or thereafter to be erected within his zamin- 
dari, and for damages on account of profits and otlier 
relief. 

The defence and contentions raised appear in the 
judgment of tfieDistrict Judge, which was as follows : 

This iB the third case instituted by the Zamindai- of Khariar against the 

Secretary of State for India in Council 
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It is argued on behalf of the plaintiff that tbe Act does not prohibit 
the continuance of pounds other than those sanctioned by the District 
Magistrates. I think that the Act, by necessary implication, does prohibit 
it. The plaintiff or rather the owner of a private cattle-pound cannot detain 
the cattle of other persons, and cannot levy any fines. If he does, he 
renders himself liable both under tlie Civil and Criminal law. 

Tbe plaintiff contends that he has acquired a right of maintaining cattle 
pounds, and appropriating the income derived therefrom, owing to his long 
user. If the right in dispute be a right which is a sovereign right or an 
incident to or attribute of sovereignty, the plaintiff cannot exercise it any 
more against the Crown, and has not acquired any claim to the future 
exercise of the right by long possession, as I have already held that sucJi 
rights as are attributes of sovereignty cannot be acquired by long posses- 
sion. If the right is not an attribute of sovereignty, but is a right of an 
ordinary kind wliicli can be acquired by long possession, tlie plaintiff haa 
failed to sliow that lie has exercised it for over 60 years before he was 
dispossessed from it by the defendant. The right not being an attribute of 
sovereignty, no presumption, from the fact that the plaintiff liad exercised 
other sovereign rights from a long time, of long user arises in liis 
favour. 

To allow the suit to prevail would be to contravene the provisions of 
Cattle Trespass Act. The income derived from the pounds is directed by 
the Act to be used for a definite purpose, and it cannot therefore be decreed 
to tlie plaintiff. 

It is suggested by the plaintiff that Ids zamindari may be excluded from 
the operation of the Cattle Trespass Act. In the first place, tlie Court 
cannot compel the Executive Government to exercise its powers in tliis 
respect. In the second place, even if this is done, it will not legalize the 
plaintiff’s position in this respect. He cannot exercise tlie right of detain- 
ing the cattle of people who are equally with him the subjects of the 
Crown. I liave decided already in the other two cases, that whatever 
rights tlie plaintiff enjoyed after the cession, which savoured of the 
powers or attributes of sovereignty, were exercised on sufferance, and as 
such the plaintiff can no more exercise them against the will of the 
Crown. 

For these reasons and for reasons given in tbe other cases, I hold that 
tlie plaintiff is not entitled to maintain cattle-ponnds in his zamindari, and 
that the defendant did not act illegally in resuming them. As such' the 
p'aiiitiff cannot claim tlie income derived from the pound, s, which cannot he 

used (itlierwise than in accordance with law. 

The suit fails and will be dismissed with costs.” 
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The plaintiff appealed to the Judicial Ooinmis- 1912 
sioner (Mr. H. V. Drake-Brockiiiaii), whose judgment Bm'BiKKAM 
was as follows 

V. . 

T ids appeal arises out of a suit (No. 31 of 1906) brought by the Zandii- Becretary 
dar of Khariar against the Secretary of State for India in Council. The 0^’’ State 
cross appeals (Nos. 47 and 61 of 1906) in tlie Zamindar’s cognate siii^ India. 
(No. 6 of 1904) have this day been decided. I hold for reasons stated in 
the consolidated judgment on those appeals that there has been an implied 
grant to the plaintiff of the right to maintain and take the fees levied in 
cattle-pounds of Ids zamindari : that this grant was not affected by the 
passing of the Cattle Trespass Act, 1871 ; and that in the face of the 
plaintiff’s unwillingness to surrender the subject of the grant, the Govern- 
ment has no remedy against him except by express legislation. Of the 
remedies asked for in the plaint that for an account is not pressed and tlie 
claim for money is limited to Es. 795-6-6. The decree of the lower Court 
is reversed and in lieu thereof a decree will be passed (i) declaring that the 
plaintiff is entitied by virtue of a grant from the Government to maintain 
pounds in his zamindari and to receive the fees levied therein ; (ii) directing 
the defendant to pay to the plaintiff Rs. 795-6-6; (hi) dismissing the rest 
of the plaintiff’s claim.” 

On these appeals, 

Sir jR. Finlay, K.O., Be Gruyiher, K.C., and Bt\ 

H. S. Gour, for the appellants and respondents other 
than the Secretary of State, contended that the plaintiff 
Zamindars were entitled to the administration of 
Police and Excise within the ambits of their own res- 
pective zamindaris. The argument taking the case 
of the Zamindar of Khariar was to the effect that he 
was at one time an independent Chief, and as such 
exercised in his zamindari independently and with- 
out restriction certain rights including those at present 
in dispute ; that after the cession to the British Govern- 
ment in 1826 the Zamindars of Khariar continued 
to enjoy the same rights and pinvileges as before, 
and admittedly in the Police and Excise administra- 
tion exercised the sole control in the zamindari ; that 
far from molesting the plaintiff’s predecessors in the 
exercise of these (amongst other rights) the East 
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India Oomjiauy, and subsequently the Britisli Govern- 
ment, acknowledged and ratified such rights as belong- 
ing and appurtenant to the zaniindari ; that the con- 
feri-ing of proprietary rights on the zaniindar by the 
Government at the first regular settlement was not 
intended to supersede and abrogate the enjoyment of 
such rights which had been so long enjoyed by tlie 
zamindar, but was, it was contended, a recognition 
of all the i>reviously existing rights, and not a grant 
to the zamindar of those rights for the first time ; 
that this was so was shown by the grant of the sanad 
of 25th November 1894, by which the then existing 
ai'rangements with the non-feudatory Zamindars, of 
wdjicli tlio plaintiff was one, were confirmed and 
continued ; that if that sanad was based on the Chanda 
Patent, that form of sanad was never delivered to the 
plaintiff (the defendant asserts that tlie intention was 
to make it applicable to him, but that owing to an 
oversight such intention was not then carried out) ; 
that even if there was an intention to affect, adversely 
to the plaintiff, the rights and privileges exercised by 
the plaintiff before 1874, the alteration was therefore 
never made, the Zamindar of Khariar had no notice of 
tlie Chanda Patent and had never acknowledged (as 
stated by the defendant) that he exercised his rights 
under it ; and that it was not now binding on him. At 
that time (1874) the Police Act (V of 18(il) and the 
E.Kcise Act (X of 1871) were in force, but the Police and 
Excise ari'angeiuents w’ere still left to the zamindar 
and there was no indication of any intention of the 
Government to curtail or withdraw those ari-aage- 
mcnts wdxich remained in the plaintiff’s control until 
1892. The plaintiff, therefore, was fully justified in 
concluding that the lights of Police and Excise 
administration had been, if not expressly, yet im- 
pliedly granted to him, and he was still entitled to 
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exercise them. Reference was made to Aitchison’s 
Treaties, Vol. Ill, page 91 ; and the Special and Local 
Laws of the Central Provinces by 0. J. Nicholls 
(edition 1874, Nagpur), pages 1, 5, section 20, and 
page 13. 

As to the entries in the wajib-ul-ars of 1908 which 
were objected to, it was contended that the Settlement 
OflScer had no power to make entries in it altering or 
modifying the rights or privileges of the plaintiff 
zamindars. The proper function of a Settlement Officer 
was to make a record-of-rights of the landholders, not 
to alter or vary their rights which should be effected, 
if at all, by legislation. Each of the entries in the 
wajib-ul-arz to which objection had been taken by the 
plaintiff was, it was submitted, an illegal attempt 
by the Settlement Officer to deprive them of rights 
and privileges which from time immemorial they had 
possessed and validly exercised. Reference was made 
to the Scheduled Districts Acu (XIV of 1874) ; the 
Central Provinces Land Revenue Act (XVIII of 1881 
as amended by Act XVI of 1889), Chapter VI, sections 
68, 73, 74, 77, 78 and 79 [Lord Mersey referred to 
section 77, sub-section (d), and section 79, sub-section 
(6)], Puller’s Settlement Code of Laws for the Central 
Provinces (1903), which, however, did not apply to 
zamindars (see Introduction, pages i and iv) and 
contains no rules for them. As to clause 3 of Part I of 
the wanb-ul-arz relating to the “ Removal of zamin- 
dars and forfeiture of privileges” both Courts below 
held that it has been rightly deleted, though on behalf 
of the Secretary of State it was said to be binding 
on the plaintiff as being substantially a reproduction 
of clause VII of the Chanda Patent, which the lower 
Courts found to be inapplicable. To alter or revoke 
that clause (unless by special legislation) would, as 
the Judicial Commissioner says in his judgment, be 
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illegal. As to clause 6, Part I of t]iQ wajib-ul-ars 
relating to ferries and pounds, reference was made to 
Nortliern India Perries Act (XVII of 1878), section 5, 
and the Cattle Trespass Act (I of 1871), section 18 
note; and Act I of 1883, section 23, it being contended 
that these Acts were not applicable to Khariar, which 
was a scheduled district, not having been extended 
by notification. As to forests (clause 7, Part I) Central 
Provinces Laud Revenue Act (XVIII of 1881) section 
12IA was referred to, and as to minerals (clause 10, 
Part i) Central Provinces Land Revenue Act (XVII I 
of 1881) section 151 was cited. As to the powers of 
the zainindars in the appointment, -suspension and 
removal of Kotwars (clause 7, Part II) section 147A of 
the same Act rules under which were said to bind the 
plaintiff. As to all the entries in the wajih-ul-ars 
which were objected to, it was submitted that the 
plaintiff was not bound by the Acts of the Legislature 
which were alleged to restrict them ; that they were 
opposed to the letter and spirit of the Land Revenue 
Act which could not (unless expressly enacted for 
that purpose and it was submitted it could not be 
construed in that sense) affect or take away any of 
the plaintiff’s vested rights which had so long been 
enjoyed by him with the knowledge and acquiescence 
of the defendant as to amount to a recognition by 
him of such rights ; and that none of them could in 
any case be taken away without compensation. 
Clause 3, Part I, and clause 2, Part II of the wajib-ul- 
ars tended to diminish the prestige and honour of the 
zainindars, and the status to which they were as of 
right entitled. 

Bir Erie Richards, K.G., and A. M. Dunne, for 
the Secretary of State for India, contended that the 
plaintiff had failec^to establish either the status, title 
or rights on which his claim was based. On the 
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acquisition of the Garhjat States by the British Goveru- 
inent any rights and privileges which the predecessors 
of the plaintiff enjoyed became dependent upon and 
subject to the Government and could only be exercised 
by sufferance and subject to the pleasure of the 
Government a.s from time to time declared : see 
Aitchison’s Treaties, volume I, page 435, article 5, and 
page 437. When the Government determined in 1868 
to confer proprietary rights on the zamindars in the 
Central Provinces such grant was subject to certain 
conditions and limitations embodied in the Chanda 
Patent with such modiflcations as it was found neces- 
sary to incorporate in the wctHh-ul- its or administra- 
tion paper of the district, and that those were the 
terms on which the zamindars held their estates 
under the Government ; and although through an 
error such modifications were not actually entered 
at the time, it was understood by the zamindars that 
they held their estates on such conditions ; and that 
was the case with the plaintiff, the zamindar of 
Khariar’s predecessor in 1874. The conditions and 
limitations in the Chanda Patent were not i*ej)ugnant 
to the sanad of 1874, and none of the clauses were 
calculated to injure the plaintiff^ rights : and the sanad 
of 1874 recognised nothing that was not in the Chanda 
Patent as modified by the waiib-ul-arz in 1903. The 
terms and conditions in that wajib-ul-ars were fully 
within the powers and authority of the Government 
to impose, were not in derogation of any rights of the 
plaintiff, and were, it was submitted, proper and 
justified. Clause 3, Part I (as to the removal of 
zamindars, etc.), was merely an amplification of 
clause VII of the Chanda Patent and was binding on 
the plaintiff. Ihe clause relating to ferries and pounds 
(clause 6 of Part I) was in accordance with the 
provisions of Act XVII of 1878 and Act III of 1886, 
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and the Cattle Ti-espass Act (I of 1871) by which 
they were respectively regulated ; the pounds having 
been resumed subject to payment of compensation, 
and the ferries remaining as the zamindar’s private 
fei'ries in the manner and subject to the i^owers of 
Government provided in the Acts relating thereto. 
The clauses 7 of Part I and 11, sub-clause 1 of 
Part II (relating to forests) were binding on the 
plaintiff both under the Chanda Patent and under 
section 124A of the Central Provinces Land Revenue 
Act (XVIII of 1881) [Z>e Gruyther, K.C., referred to 
section 22 of Act XVI of 1889, under which section 
12 lA was inserted in Act XVIII of 1881]. Clause 10 
of Part 1 (as to minerals) was binding on the plaintiff 
under the Chanda Patent and section 151 of the 
Central Provinces Land Revenue Act. Clause 2 of 
Part 11 (relating to the discontinuance of nazarana) 
was introduced in the interest of the zamindars them- 
scdves. Clause 7, Part II, was in accordance with sec- 
tion 147 of the Land Revenue Act and the rules made 
under it and with the wmib-ul-ars of 1891 which was 
duly signed and accepted by the plaintiff. And the 
whole of the to(i*'ih~‘Ut~(xrz of 1903 was in conformity 
wdth the Central Provinces Land Revenue Act, and 
tlie plaintiff was, it was contended, bound by it. The 
Settlement Officer had power to make these entries in 
thewanh-ui-ars. This was the subject of issue No. 27 
and as to that the District Judge said : “ It is contended 
by the plaintiff that the wajxb-ul-arz is prepared under 
section 79 of the Land Revenue Act, and in its prepar- 
ation the Settlement Officer exceeded his authority. 
This contention is not correct. The plaintiff wrongly 
thinks the tvajib-ul-arz is called a record-of-rights. 
The wajib-ul-arz is called administration paper, and 
is piepaicd under section 77 of the Land Revenue Act. 
Ihe entries made in the waiib-ul-arz were also 
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sanctioned by tbe Chief Commissioner. The Settle- 
ment Officer was, therefore, in making tire entries, 
legally authorized to do so.” The Judicial Commis- 
sioner also says “that the administration paper and 
the record- of-rights are not identical.” It is doubtful 
whether there was a wajib-ul-ccrs in 1869, and it was 
submitted that there was not. 

It was also contended that the compejisatiou 
offered to the plaintiff for loss of revenue enjoyed 
by him was full and adequate, and the question of 
its adequacy could not be entertained by a Civil Court; 
that the suits 27 of 1904 (relating to the resumption 
of Police and Excise) and 31 of 1905 (relating to the 
resuinjition of cattle-pounds) were not maintainable 
in respect of the matters complained of wdiich were 
Acts of State ; and that suit 27 of 1904 was barred bv 
limitation, 

De Gruyther, K.C., in reply, referred to the direc- 
tions for Settlement Officers given at page 1 of the 
introduction to fhe Special and Local Law’ of the 
Central Provinces ” by G. J. Nicholls, section 5, page 
46, showing what Settlement Officers have to do : 
there the record-of-rights appears to be nothing more 
than the ivajib-iil-ars. Fuller’s Central Provinces Set- 
tlement Code was referred to. Usages which existed 
in ancient times were the basis on which the Chanda 
Settlement Report by Major L. Smith was drawn 
up : see section 323. “ The effect of the settlement was 
to inake the zamindars proprietors “ The Special 
and Local Law of the Central Provinces ” by G J 
Nicholls, sections 169 and 359 ; and Puller’s Central 
Provinces SeUlement Code, section 278, were referred 
to. The wajib-'Ul-arz sets out ail particulars. It was 
idle to suggest there was not one in 1869. 

^ As to the resumption of cattle-pounds, it was sub- 
mitted that the Cattle Trespass Act (I of 1871) was 


1912 


Bik Bikram 
Deo 

V. 

SECIiETAltY 
OF State 
FOR India. 







INDIAN LAW RBPOKTS. [VOL. XXXIX 


not apj>licable : see section 4. The plaintiffs zamin- 
Bill Bikram dei'i of Khariar was a scheduled district within Act 
Deo XIV of 1874, and a notification was necessary to bring 
Secretary the Cattle Trespass Act into force there. [Lord Mac- 
EOR ton. ling'll teo doubted whether a 

sary.] The Cattle Trespass Act 


notification was neces- 
is ai:)plicable to the 
whole of British India, but a notification is needed to 
bring it into operation in any district. As to forests, 
section 124A of the Central Provinces Land Revenue 
Act, and section 22 of Act XVI of 1889 do not 
apply at all; there was no record-of-rights, no sanad, 
and no agreement with Government, the only three 
cases which render them applicable. The clause 
might be justified, perhaps, under section 28 or 
35 of the Indian Forest Act (VII of 1878), which 
had not been referred to before. As to the right to 
minerals (section 151 of the Land Revenue Act), the 
question is whether a grant of land in general terms 
carried a right to minerals ; it was submitted it did : 
then if the land was granted, to say the right to 
minerals cannot be exercised would be confiscation. 
As to the Excise Act, there was no notification which 
in a scheduled district is necessary. 

The judgment of their Lordshijjs was delivered by 
Lord MACitAGHTEN. These are consolidated ap- 
peals and cross appeals from judgments and decrees of 
the Judicial Commissioner of the Central Provinces in 
part affirming, in part varying, and in part reversine 
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immemorial, and that by the requirement of Govern- 
ment officials they have been compelled to execute 
wajib-ul-ars or administration papers containing pro- 
visions in derogation of their undoubted privileges. 
Their contention is that the provisions of which they 
complain are illegal and ought to be expunged or 
annulled, and that the rights, of which as they allege 
they have been improperly deprived, ought to be 
restoi'ed by the Civil Court. 

It was agreed between the parties to this group 
of litigation that decisions in the suit brought by the 
Zamindar of Khariar sliould govern all the rest of 
the cases. 

The status of the Zamindar of Khariar and the 
plaintiffs in the other suits is simply the status of an 
ordinary British subject. That matter was determined 
by the Government in 1864 after an exhaustive 
enquiry into the position of the petty chiefs of the 
Central Provinces. A few were recognised as feuda- 
toi'ies having' some of the attributes of sovereignty. 
The rest were classed as non-feudatories aird declared 
to be ordinary British subjects. 

Before these petty chiefs came under British rule 
they held their possessions at the will and pleasure 
of the ruler for the time being in power. When their 
^^^ntiy became British territory, whether by conquest 
and cession as in the case of Khariar and in the case 
of Bindra Nawagarh in Chattisgarh, or by lapse as in 
the case of the other Zamindars in Chattisgarh, they 
were left much in the position they occupied before. 
The district was wild and for the most part irnctxlti- 
vated, thinly populated, and very difficult of access. 
They paid to the paramount Government the tribute 
they had been in the habit of paying to their native 
ruleis, reduced in some cases on account of the poverty 
of the district. They managed ’their estates as best 
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they c(mlcl, binding themselves to use rightly the 
BibBikram jB-dicial and administrative powers entrusted to them 
or left in their hands as a matter of convenience or 
Secretary economy of administration. In no case were they 
roRlNw!. i’ecognised as entitled to independent power or as 
possessing any sovereign rights. 

In 1867 the Government determined to confer upon 
the non-feudatory Zamindars in an adjoining district 
known as the Chanda District jYroprietary rights in 
the soil on certain terms and conditions which were 
embodied in a document referred to in tliese proceed- 
ings as the Chanda Patent. It was the intention of 
the Government at That time that sanads should be 
granted to other non-fexidatory Zamindars, in the 
Central Provinces, including the Raipur Zamindars, 
framed on the model of the Chanda Patent, with such 
variations as tlie circumstances of the case might 
refiuire. However, it seems that when sanads were 
issued to til e Raipur Zamindars in the year 1874 the 
matter was overlooked or forgotten, and proprietary 
rights in the soil were vested in them, expressed in the 
sanad to be “ subject to the payment of such land- 
revenue and other cesses as may, from time to time, be 
assessed according to the terms of settlement and to 
the conditions specified in the Administration paper 
and other Settlement records.” In point of fact these 
ianads were jiot accompanied by any Administration 
[)apeis or any otliei lecoid. I his mistake or* omission 
las given rise to much argument. Tiie Government 
intended that the plaintiffs had recognised and were 
mund by the terms of the Chanda Patent. The plaint- 
ffs, while relying on the terms of the Clianda Patent 
which were to their advantage, maintained that the 
;erms of the Chanda Patent in their entirety, and so 
ar as tliey tended to their di. sad vantage, were not 
)indiug upon them. In the result both Courts below 
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have held that the Chanda Patent is not to be treated 
as embodied in or affecting the sanads granted to tire 
Raipur Zamindars. In this conclusion tljeir Lordsluj)s 
agree. For the purposes of these cases they think that 
the Chanda Patent may be disregarded. 

In 1888 the Government decided that police ad- 
ministration in the non-feudatory zamindaids in the 
Chattisgarh Division including those belonging to the 
plaintiffs other than the Zamindars of Khariar and 
Bindra Nawagarh should be withdrawn from the 
Zamindars, and that an addition should be made to 
the takolis or revenue payable by the Zamindar wlien 
thus relieved of police duties. 

In March 1891 the Zamindar of Khariar accepted 
a fresh assessment of the takoli or revenue payable 
by him to Government under section 54 of tire 
Central Provinces Land Revenue Act (XVIII of 
1881), for 11 years from the 1st of July 1890 to the 
30th of June 1901, or until a fresh settlement should 
be made. He then agreed to be bound by all the 
conditions laid down in the wajib-ul-arz of his 
zamindari, and duly executed that document. 

In September 1892 the police administration of 
the zamindaris of Khariar and Bindra Nawagarh 
was assumed by the Government, and on that accmint 
an addition was made to the takolis of the two 
zamindaris. 

In November 1892 a new form of ivaHh-ul~ars appli- 
cable to the case of the non-feudatory Zamindars was 
approved by the Government. It was not, however, 
brought into use until some years later. 

In 1893 the Chief Commissioner, with the sanction 
of the Government, determined to assume the 
administration of excise. At the same time it was 
proposed to pay compemsation for loss of income and 
for the present to farm out to the Zamindars the Excise 
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administration, the takolis to run with their land 
Bin Rikram settlements. 

Some of the Zaminclars accejited compensation and 
SEORETAirt took farms of the excise. Some, including the Zainin- 

FoinNDu. Khariar, and otliers of the plaintiffs refused 

both offers. 

In May 1903 the Chief Commissioner of the Central 
Provinces decided to assume tlie administration of 
cattle-pounds iiT tlie case of the non-feudatory Zamin- 
dars in the Chattisgarh Division, including the plaint- 
iffs, paying compensation for the withdrawal of this 
source of revenue. 

In 1903 in connection with the new assessment, 
the non-feudatory Zamindars in the Chattisgarh Divi- 
sion, including the plaintiffs, were required to execute 
UMjih-ul-ctrs in the form sanctioned by Government in 
November 1892 with some further amendments. 

The proposed wajih-ul-arz was executed by the 
Zamiudar of Khariar and the other plaintiffs in compli- 
ance with the requirement of the Government. It was 
however executed under protest. It bears date the 
Oth of August 1903. After an ineffectual appeal to 
Government this litigation was commenced. 

The principal ground of complaint relates to the 
withdrawal of police and excise administration. That 
head of complaint in the case of the Zamindar of 
Khariar is the subject of suit No. 27 of 1904. 

The withdrawal of cattle-pounds is the subject of 
complaint in suit No. 31 of 1905. 

The clauses in the tvanh-ul-ars of the 6th of August 
1903, to which objection is taken, are the subject of 

suit No. 6 of 1904. One of those clauses deals with 
cattle-pounds. 

Suits No. 6 of 1904 and No. 27 of 1904 were heard 
together. It was agreed that the decision in those 
^ ■ . suits shoidd govern the decision in suit No. 31 of 1905 
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On tlie 6th of August 1906 the District Judge deli- 
vered separate Judgments and made separate decrees 
in the three suits. , 

In suit No. 27 of 1904, the District Judge held that 
the Raipur Zamindars in exercising police and excise 
functions were not acting as of right, but were so 
acting either by sufferance, or by delegation, and that 
the resumption of those functions by the Governmen-t 
ypas a thing done by tbe Government in exercise of 
its sovereign powers, and consequently that the suit 
was not maintainable. 

On airpeai the Judicial Commissioner held that 
powers of administration in respect of police and 
excise must be deemed to have been granted to the 
plaintiff, and that the plaintiff was entitled to main- 
tain his own police and administer excise in lus 
zamindari. 

On this question their Lordships agree with the 
view of the District Judge. 

The District Judge dismissed suit 31 of 1905. The 
Judicial Commissioner reversed his Judgment and 
made a decree in favour of the plaintiff 

lu suit. No. 6 o£ 1904, wl.ioh relates to the wajih^H. . 

ars of the 6th of August 1908, the following are tho 

clause? objected to 

In Part I — 

“ 3. Removal of zaiuindar and forfeiture of privileges.- 
Resumption and management of ferries and pounds 
Provision that forest inahals shall be managed in accordance 
with rules framed by the Chief Commissioner under sec- 
tioii 124 A, Land Revenue Act. 

Declaration that all minerals are the property of Government ” 

In Part II— 

2 . Discontinuanoeofnazarana on grant or renewal of leases. 

ppomtinent, suspension, and removal of kotw-ars (village 
watchmen) to be governed by rules framed under sec- 
tion 147A, Land Revenue Act. 


6. 

7. 


10 . 
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11. (1) Forest lands not included in forest rnahals to be managed in 
^ accordance with any rules made by the Cldef Commissioner. 

lo. Hides and carcasses of dead cattle to be the property of the 
owners of the cattle.” 

The District Judge was in favour of the Govern- 
ment on all these questions except Part I, No. Sand 
No. 7, and Part II, No. 2. 

On appeal to the Judicial Commissioner the decree 
was varied by adding a direction that the words “ and 
pounds” be deleted from clause 6, Part I, and by 
substituting the words and figures “clause 3 of 
Part I” for the words and figures “ clauses 3 and 7 of 
Part I.” 

On ai)peal to this Board the objection to Part II, 
No. 1.5, was not pressed. 

Ihe case was very fully and ably argued; but 
after carefully considering the arguments adduced, the 
tvajib-ul-arz of 1892 and the Acts of the Legislature to 
which attention was called, their Lordships are of 
opinion that there is no ground for disturbing the 
judgment of the Judicial Commissioner in suit 6 of 
1904 except as regards cattle-pounds. 

Tiieir Lordships are disposed to think that the 
maintenance of jn'ivate cattle-i)ounds is incompatible 
with the provisions of the Cattle Trespass Act, ajid 
they are of opinion that under the circumstances the 
estabiishment and maintenance of cattle-pounds under 
the superintendence and control of Government officials 
empowered to obtain the assistance of the police when 
required may be considered essential for the main 
tenance of law and order, and the peace and good 
government of the country, and tlierefore an act of 
the Executive Government with which it is not 
competent for the Civil Court to interfere. 

Their Lordsliips will humbly advise His Majesty 
that in suits 27 of 1904 and 31 of 1905 the decrees of 
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the J aclicial Commissioner slioold be discharged, and 
the decrees of the District Judge restored, but without 
costs. That in suit No. 6 of 1904 the decree of the 
Judicial Commissioner should be varied by omitting 
the words “ and pounds.” 

Their Lordships do not think fit to make any 
order as to costs. 

Solicitors for the appellants : T. L. Wilson 4 - Go. 
Solicitor for the Secretary of State for India in 
Council: The Solicitor, Bidia Office. 

J. V. w. 


APPELLATE CJVIL 


Before Justice Sir Richard ffarington ami Justice Sir Asutosk Mookerjee. 

SARAT CHANDRA CHOSE 

V. 

SHYAM CHAND SINGH ROY.* 

Lease-Oral agreement to lease-Petition of compromise-Matters extraneous 
to the suit in which the petition of compromise was filed— Specific 

performance— Ahwah, 

By a petition of compromise, which was filed in a previous suit between 
he parnes concerning certain lands, the plaintiffs undertook to recognise 
the defendant as their tenant in respect of lauds not included in that suit 
and they further gave up tireir claim of selami for the recognition, on the 
defendant agreemg to pay an additional sum to what was payable by the 
origmal tenant. Upon a suit brought by the plaintiffs for recovery of 
arrears of rent on the basis of this compromise, defence was that the 

petition of compromise was not admissible in evidence for want of 
registration : 


Appeal from Appellate Decree, No. 1372 of 
of Surendra Nath Mitter, Subordinate Judge 
1910, modifying the decree of Sarad a Prasad 
dated July 29, 1909. 


1910, against the decree 
of Hooghly, dated Feb. 5, 
Dutt, Muusif of Serampur, 
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Eeld, that although the petition of compromise in so far as it related to 
properties wliich were not the subject-matter of tlie suit in which the decree 
was made, was not operative to affect such properties, it was admissible 
in evidence as indicating the existence of an oral agreement to grant a 
lease, which wm speciflcaUy enforceable ; and the position of the parties 
was the same, as if a proper document had been executed and registered ; 
. and that, therefore, the plaintiif was entitled to a decree. 

BirbJwJra Rath v. Kalpatam Pwula (1) and Gurdeo Singh v, Chan, 
drilcah Singh (2) referred to. 

The principle of Walsh v. Lonsdale (3) applied. 

HeU, further, that the sum agreed to be paid by the defendant being- in 
consideration of the land occupied by liiin, and also in view of the remission 
of tilo selami^ was not an abimh. 

Appeal ou bolialf of tlio plciintilfs, Sartit Clianclra 
Crhose and others. 

f iiis appeal arose out of an action brought by the 
plaintiff.^ to recover arrear.s of rent from the defend- 
iint. It apjieared that the pJaiiitiff.s previously 
brought a suit against tlie defendant in respect of 
certain lauds which did not include the lands for 
vvlilch rent was claimed; and in that suit a petition of 
compromise was filed by which the plaintiffs under- 
took to recognise the defendant as their tenant, 
although they considered that the defendant had 
purchased only a noii-transferable occupancy holding. 
On the defendant agreeing to pay an additional sum 
of Re. 1 a year over and above Rs. 5 which was pay- 
able by the original tenant, they farther agreed to 
give up their claim for selami. The defendant not 
having paid rent at this rate, the plaintiffs brought 
the present suit on the basis of the compromise. 

Defence was, that the petition of compromise was 
not admissable in evidence for want of registration 
that the rent churned was not recoverable inasmuch as 
It contravened provisions of section 29 of the Benml 

Tenancy Act, and that it was an abwab. 

0) (1905) 1 0 . L. J. 388 ( 2 ) ( 1907 ) I. l. R. 3 G Calc. 193 

(3) (1882) 21 OLD. 9. 
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The court of first iustance gave effect to the objec- 
tion raised by the defendant, and decreed the plaintiffs’ 
suit at the rate of Es. 5 per annum with cesses and 
costs. An appeal being preferred by the plaintiffs, 
it was dismissed by the Subordinate Judge. Against 
this decision the plaintiffs appealed to the High Court. 
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Babu Jogesh Chaticlra Boy (Babtt Sureyidra Nath 
Orhosal with him), for the appellants. The petition 
of compromise in order to be admissible in evidence 
does not require registration. It is binding on the 
parties, although it related to matters extraneous to 
the suit in which this petition of compromise was filed. 
It is an agreement to lea.se, and can be specifically 
enforced. The case of Gurdeo Singh v. Chandrikah 
Sbigh (1) is distinguishable. The petition of com- 
promise shows that the old tenant held the holding at a 
yearly rent of 5 rupees ; in consideration of the fact that 
the plaintiffs gave up their claims for selami and recog- 
nised the defendant as a tenant, the defendant agreed 
to pay an additional rent of one rupee. This contract 
is binding on the parties and is enforceable. The 
additional rent agreed to be paid by the defendant is 
not in contravention of section 29 of the Bengal 
Tenancy Act, nor is it an abwab. 

Babu Surendra Chamlra Sen, for the respondent. 
The petition of compromise is not admissible in evi- 
dence, as it is not duly registered ; an agricultural lease 
may no doubt be created by word of mouth, but when 
it has been reduced into writing it requires to be regis- 
tered ; the comipromise, so far as it related to matters 
beyond the subject-matter of the suit, is only admissible 
if registered ; the settlement of rent is one of the tei-ms 
of a lease, and therefore the petition of compromise 
required registration. Moreover, it would appear from 
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tlie plaint as well as the former realisatio 
rupees five was considered as rent, and j 
considered as in excess of rent; the pet 
promise also shows that rupees five wa 
rent and was retained as the rent of tl 
the defendant was recognised as a tenant 
of rupee one is an abtvab. Even if it is c 
in recognising the defendant as a tenant 
increased from rupees five to rupees six, 
ment should be considered as contraveni 
sions of section 29 of the Bengal Tenai 
new tenancy was created, but the o 
recogmised as a transferable one and the 
considered to be valid, and the transferee ■ 

as a tenant in his capacity as a transferee 
iiew teuant. 


JIarington and Mookerjee JJ. This is aa 
on behalf of tlie plaintiffs in an action for rmit 
sole point in controversy between the part 
WMether rent is payable at the rate of Rs. 6 a v 

alleged by the plaintiffs, or Rs. 5 a year as alleg 
the defendant. 

The defendant purchased the holding in 1895 
tlie original tenant. In 1906, in the course of an 
itipition between the present parties, which di 
include the iironertv llO'Vli 111 <■'] 1 cnin f /-V 


VOL. XXXIX.] CALCUTTA SEEIES. 


667 


from the defendant on this footing. His answer is 
threefold that the petition of compromise is not 

admlssil)le in e vidence, because it was not duly regis- 
tered ; secondly, that, if it is admissible in evidence, the 
additional sum agreed to be jmid by h im is in the 
nature of enhanced rent in contravention of the provi- 
sions of section 29 of the Bengal Tenancy Act ; and, 
thirdly, that the agreement is, in any view, for 
payment of an ahivah. In our opinion, none of these 
contentions can possibly prevail. 

In so far as the first point is concerned, it may be 
conceded that, as laid down in the cases of Birhliadra 
Bath V. Kalpataru Panda (1) and Gurdeo Singh v. 
Chandrikah Singh (2), a consent decree, in so far as it 
relates to properties which are not the subject-matter 
of the .suit in which the decree is made, is not opera- 
tive to affect such proi3erties. Consequently the plaint- 
iffs can rely only upon the petition of compromise. 
From this point of view it has been argued that, 
treated as a lease, the petition of compromise was 
compulsorily registrable under clause (d) of section 
17 of the Indian Registration Act. But this objec- 
tion must be overruled on the ground that the peti- 
tion is admissible as indicating the existence of an 
oral agreement to grant the lease. That oral agree- 
ment plainly is still specifically enforceable. Conse- 
quently, the position of the parties is the same as if 
the proper document had been executed and registered. 
In support of this view, we need only refer to the 
cases otBihi Jawahir Kumari-^. Chatterput Singh {o) 
Singheerarn Poddar V . Bhaghat Ohander Nmidi 
(4) where the principle laid down by Sir George 
Jessel in the case of Walsh v. Lonsdale(b) was applied. 

(1) (1905) 1 C. L. J. 388. (.3) (1905) 2 0. L. J. 34,3. 

(2) (1907) I. L. K. 36 Calc. 193. (4) (1910) 11 C. L. J. 543. 

(5) (1882) 21 Ch. D. 9. 
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Consequently, we must proceed on the assumption 
that the defendant was recognised as a tenant, and 
that he undertook to pay Rs. 6 a year to the plaint- 
iffs in consideration of the land claimed by him by 
purchase. . 

The second question which requires consideration 
IS, whether this agreement was in contravention of 
the provisions ’ of section 29 of the Bengal Tenancy 
Act. The learned vakil for the respondent has con- 
tended that this was an agreement by which his 
money-rent as an occupancy raiyat was enhanced 
by contract to the extent of more than two annas 
in the rupee.^ This argumexrt is obviously fallacious. 
The answer is that the land in question was non- 
transferable, and therefore the defendant was not an 
occupancy raiyat. Consequently, there was no rent 
payable by him which was enhanced. 

The third question is whether the sum agreed 
to be paid is an ahwab. This argument is ingenious 
but clearly unsound. The sum was agreed to be paid 
in consideration of the land occupied by the defend- 
ant, and also in view of the remission of the selami 
which would otherwise have been payable. It can- 
not consequently be deemed in any sense an illegal 
cess. 

The result is that this appeal is allowed, and the 
decree of the Court below varied. A decree will be 
made in favour of the plaintiffs at the rate of Rs. 6 
The appellants are entitled to their costs both here 
and in the Court of Appeal below. 

Appeal allowed. 
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Before Mr, Ju slice Cliitiy. 

THE BOMBAY COMPANY, Ld. 

V. 

THE NATIONAL JUTE MILLS Co., Ld.* 

Starnp-duty — Bought and 8old JSotes — Stamp Act (// of 1899)^ ss. 5, 6 and 
3G^ Sch. I. Arts. 5 and 43 — Arhitration — Admission ,, hy arlit) ators^ of 
document not duly stamped^ effect of — Bengal Chamber of Commerce^ 
arbitration by — Rules relating to — Umpire, omission to nominate,^ &ff6<d 
of — Disclosure of names of arbitrators if contemplated by the rules — 
Reference^ pnnnsion for appearance of parties on. 

A contract for or relating to the sale of goods comprised in bought and 
sold notes, which contain a provision to refer disputes to arbitration, is 
chargeable with a stamp duty of two annas on each broker’s note under 
Art, 43 of the Stamp Act, and not with a duty of eight annas as an agree- 
ment. 

Kyd V. Alahomed (1) followed. 

If a document, wliich is not dul^^ stamped, were admitted in evidence 
by arbitrators on a reference, the provisions of section 36 of the Stamp Act 
would prevent such admission being called into question at any stage of the^ 
same suit or proceeding except as provided in section 61, and an application 
to file tlie award of the arbitrators would be a ‘‘ stage of the same proceed- 
ing.” 

The arbitration rules of the Bengal Chamber of Commerce, grammatically 
speaking, require an umpire to be nominated before the arbitrators enter 
upon the reference, but the omission to so nominate an umpire would not 
be a ground for setting aside or varying the award having regard to the 
provisions of rule VI (o). 

The arbitration rules of the Bengal Chamber of Commerce (rule X) 
contemplate tliat tlie names of the arbitrators sliall not be disclosed to the 
parties. 

* Application in Original Civil Suit No. 23 of 1912. 

(1) (1891) 1. L. R. 15 Mad. 150. 
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The Bombay 
Co., Ld. 

p. . 

The 

National 
Jute Mills 
Co,, Ld. 


Choonl Lall v. Madhoram (1) and Hurdwary Mull v. ATiined 2£usaji 
(2) dissented from. 

Rule VI (g) provides that the parties shall not, witliout the express 
pera'iis.sion of the arbitrators, be entitled to appear. The parties have no 
riglit to appear, or even to ash for such permission. 


Motion. 

This was an application made by the petitioner, the 
Bombay Company, Limited, under section 15 of the 
Arbitration Act, 1899, for an order that an award made 
in its favour by the Tribunal of the Bengal Chamber of 
Commerce under the rules of the Chamber relating to 
arbitrations may be tiled in Court under the provisions 
of tlie Indian Arbitration Act, 1899, and judgment pro- 
nounced according to the award, and that the National 
Mills pay the amount ordered to be paid by the award. 

Tire facts leading ui) to the application were as 
follows By a contract dated the 1st December 1910 the 
Bombay Company, Limited, bought and the National 
Jute Mills, Limited sold 15,000 A twill bags of the 
National Mills standard make in 50 bales of 300 pieces 
each at Es. 31 per hundred bags P. A. Y. in the port 
of Calcutta. Tlie contract was evidenced by the usual 
bought and sold notes known as Form A of the Indian 
Jute Manufacturer’s Associadon. The bought and sold 
notes bore a stamp of two annas each, and contained 
the following clause relating to arbitration : — “ Any 
dispute, whatever arising on or out of this contract shall 
be referred to arbitration under the rules of the Bengal 
Chamber of Commerce applicable for the time being for 
decision, and such decision shall be accepted as final 
and binding on both parties to this contract. The 
award may, at the instance of either party and without 
any notice to the other of them, be made a rule of the 
High Court of Judicature at Fort William in Bengal.” 

(1) (1908) I. L. R. .86 Cftlo. .888 ; (2) (1908) 13 0. W N 63 

13 0. W. N. 297. 
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The goods were in due course shipped to Deiagoa 
Bay, and some of the bales were despatched to various 
places in South Africa, while the rest remained unsold 
at Deiagoa Bay. It was subsequently ascertained that 
the contents of all the bales were rotten and unmer- 
chantable, and seven bales were re-shipped to Calcutta. 
The Bombay Company, Limited, made a claim for 
damages on the National Mills which was resisted, and 
then claimed an arbitration under the terms of the 
contract. Two arbitrators whose names were not dis- 
closed were accordingly apiJointed by the Registrar of 
the Tribunal of the Bengal Chamber of Commerce 
under the rules of the Chamber. No umpire was ap- 
pointed, and no time or place was appointed for the 
hearing of the reference ; but the Registrar on the loth 
August 1911 invited the National Mills to submit a 
written statem-snt of their case, and stated that he was 
constituting a ^Lrt to adjudicate on the disi^ute. On 
the 31st August 1911 the arbitrators made an award 
ordering the National Mills to pay Rs. 7,627-15 and tlie 
costs of the arbitration, and to take back the seven 
bales which had been re-shipped to Calcutta, and de- 
claring that the remaining 43 bales in South Africa 
were for the account and at the risk of the National 
Mills. The seven bales were returned to the National 
Mills, but they refused to accept the award, and the 
petitioner thereupon made the present application. 
The grounds on which the validity of award was 
challenged appear from the arguments and judgment. 

The rules of the Tribunal of Arbitration of the 
Bengal Chamber of Commerce, so far as are material 
to the present application, were as follows : — 

VI. That in every case where a dispute has arisen in relation to a 
contract which provides for a decision thereof by the Tribunal, an applica. 
tion sliall be addressed by either party to the Registrar who on receipt of 
such application shall constitute a Court by nominating in writting two or 
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more arbitrators, and also, in case of need, an umpire, or if botti parlies in 
and by siicli application so desire, a single arbitrator to adjudicate on the 
dispute. . . . The arbitration shall tlien be conducted in accordance 

witli the following rules, with which are incorporated, where not expressly 
or impliedly provided to tlie contrary, the provisions of the Indian Arbitra- 
tion Act. 

‘■‘(c) The parties to the reference and all persons claiiiiing througli them 
respectively sliall, subject to tlie provisions of any law for the time being 
in force .... produce before the arbitrators all books, deeds, papers 
accounts, writings and documents within their possession or power respect- 
ively, which may be required or called for, and do all other things which 
during the proceedings on the reference, the arbitrators may require . . 

(/) The arbitrators shall have power to appoint a time and place for the 
hearing of references, and within seven days of notice on that belialf tlie 
parties shall prepare and submit to the Registrar a written statement with 
regard to the matter in dispute or difference. 

(ff) No party to a reference shall without express permission of the 
arbitrators be entitled to appear in person or by counsel, attorney or other 
advocate or adviser before the arbitrators, or insist on or require the arbitra- 
tors to hear or examine witnesses or receive oral or doci’-mentary evidence, 
but the arbitrators at discretion may, through the' Ri^strar, require the 
parties, witli or without witnesses, to attend before tliem or any Committee 
or Suh-Gonmiittee of the Gliamber to be examined on or without oath or 
solemn affirmation. 

The arbitrators shall make their award in writing within 14 days 
after entering on the reference or on or before any later day to which the 
arbitrators by any writing signed by them may, from time to time, enlarge 
tlie time for making the award. 

"X'm) If the arbitrators liave . . . .signified to the Registrar or to the 

Umpire that they cannot agree, the Umpire may forthwifcli enter upon the 
reference . . . 

“(o) No award shall be set aside or varied or attempted to be set aside 
or varied by reason or on account of any informality, omission or delay or 
error of the proceedings in or about the same or in relation thereto, or on 
any other ground or for any misconduct short of collusion or fraud on the 
part of the arbitrators. 

“ iq) The Indian Arbitration Act, 1899, so far as the provisions thereof 
are not inconsistent with these rules, shall apply to all references to the 
Tribunal. 

“ X. . . . When completed a copy of the award shall be sentby the 

Registrar to each of the parties, but the names of the arbitrators shall not 
ordinarily be disclosed, and such non-disclosure shall not affect the award.” 
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Mr. S. P. Sinha (with him Mr. W. G-regory), for 
the National Jute Mills Co., Ld . The bought and sold 
notes are insufficiently stamped. As brokers’ notes 
they come within article 43 of the Stamp Act which 
requires a stamp of two annas. They also come within 
article o, as they contain an agreement to refer to 
arbitration. Such agreements have been held to come 
within article 5 as being agreements not otherwise 
Ijrovided for, and to be chargeable with a stamp of 
eight annas. The notes therefore either relate to 
several distinct matters and are under section 5 charge- 
able wdth the aggregate amount of the duties, or are 
so framed as to come within two or more descriptions 
in Schedule, I and are under section 6 chargeable with 
the highest duty where the duties are different. The 
notes are therefore not sufficiently stamped, and the 
arbitrators have acted under an invalid submi-ssion : 
Hardwary Mull v. Ahmed Miusaji Selaji (1). 

Under the rules of the Chamber of Commerce the 
names of the arbitrators should be notified to the 
ptarties, and a time and place appointed for the liearing 
of the reference, and non-compliance wdth these rules 
constitutes legal misconduct and renders the aw^arcl 
invalid and unenforceable : Hurdwary Mull v. Ahmed 
Musaii Selaji (1). Moreover, the rules of the Chamber 
contemplate the appointment of an umpire before the 
arbitrators enter upon the reference. Such appoint- 
ment is a condition precedent to the arbitrators entering 
upon the reference, and where it is not made, the re- 
ference cannot proceed : Chooni Lally. Madhoram (2). 
The award is therefore invalid and unenforceable, and 
should not be filed. 

Mr. W. H. Knight (with him Mr. L. P. PugK), for 
the petitioner, the Bombay Company, Limited. It is 

(1) (1908) 13 C. W. N., 63. (2) (1908) I. L. R. 36 Calc. 388 ; 
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1913 submitted that the decision in Rardwary Mull y. 
The Bombay Musaji Selaii (1) is wrong. Section 5 of the 

Stamp Act has no application, as the agreement to 
refer to arbitration is merely a part of the contract 
as contained in the brokers’ notes, and is not a 
“distinct matter” within the meaning of section 5. 
Neither has section 6 any application, because such an 
agreement does not come within two or more articles, 
but comes solely within article 43. It is excluded 
from the operation of article 5(&) by Exemption (a) of 
that article: Kyd v. Mahomed (2). Moreover, the 
agreement has already been admitted in evidence 
by the arbitrators, and section 36 of the Stamp Act 
prevents such admission being called into question at 
this stage. 

It is also submitted that the decision in Ghooni 
Lall V. Madhoram (3) is wrong. Rule VI of the 
rules of the Chamber does not make the nominating 
of an Umpire by the Registrar a condition precedent 
to the arbitrators entering upon the reference. It 
merely provides for the nominating of an Umpire “ in 
case of need,” and as the arbitrators have agreed upon 
their award, there has been no need for an Umpire. 
Moreover, under Rule VI (p) it is provided that 
no award shall be set aside or varied or attempted 
to be set aside or varied by reason of any informality, 
omission or eiuor in the proceedings, or on any 
groand short of collusion or fraud on the part of 
the arbitrators. 

It is not necessary under the rules that the names 
of the arbitrators should be disclosed, because Rule X 
specihcally provides that the names of the arbitrators 
shall not ordinarily be disclosed, and such non-disclo- 
sure shall not affect the award. Rule VI((7) does not 

I. L. E. 36 Galo. 388 ; 
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give the parties a right to appear with the permission 1912 
of the arbitrators, but says that they shall not be THElBwiBAy 
entitled to appear without the express permission of Co., Ld. 
the arbitrators, and shall not insist on or require the the 
arbitrators to hear witnesses or receive evidence. 

It is submitted that the rules of the Chamber have Co., Lb. 
been complied with and the proceedings regularly 
conducted, and that the award should be filed. 

Cur. adv. vuit. 

Chitty J. This is a petition by the Bombay Com- 
pany, Limited, that an award made in their favour 
under the rules of the Bengal Chamber of Commerce 
relating to arbitrations may be filed in Court under 
section 15 of the Indian Arbitration Act (IX of 1899). 

The application is opposed by the National Jute Mills 
Company, Limited, who were the other party to the 
arbitration proceedings. There is no dispute as to the 
facts. By a contract, dated 1st December 1910, the 
Bombay Company agreed to buy from the National 
J ute Mills Company 15,000 A twill bags of National 
Mills, standard make, in 50 bales of 300 pieces each. 

The goods were for export to South Africa. They 
were duly shipped and taken to Delagoa Bay. Some 
of the bales (the petitioners allege) were despatched to 
various places in South Africa, while other bales 
remained unsold at Delagoa Bay. It is said that all the 
bales were in bad condition, and, though externally 
perfect, the contents were rotten and unmerchantable. 

Seven bales were returned to Calcutta. The Bombay 
Company made a claim on the National Jute Mills 
Company which they declined to pay. The Bombay 
Company claimed an arbitration. Two arbitrators 

were appointed by the Eegistrar under the rules, who 

on 31st August 1911 made the award now before the 
Court. The National Jute Mills Company refused to 
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accept tliat award, and have in this Court raised cer- 
Tiie Bombay tain objections as to its legality. I cannot, of coui’se, 
Co., Li>. go into the merits of the case; but before going into 
^ The the objections raised, I should dispose of one point 
JuTB'MnL ^^^ised by the petitioners’ Counsel. It is stated in the 
C^n. petition, and it is the fact, that the arbitrators ordered 
Ciurry J. tbe National Jute Mills Company to take back tlie 
seven bales returned to Calcutta, and they were taken 
back. It is argued that this amounted to an acceptance 
of the awai'd by the National Jute Mills Company. 
That is a question of intention, and I may say at once 
that the National Jute Mills Company never intended 
tliereby to accept the award, nor did the Bombay 
Company consider that they had done so. If they did, 
it must surely have been mentioned in the petition. 
The National Jute Mills Company were throughout, 
from the date of the award, objecting to it. 

The legal objections raised in this Court are these .- 
^ It is said (i) that the submission to arbitration not 

bearing an agreement stamp of eight annas, the sub- 
mission was invalid, and the arbitrators had no juris- 
diction to enter upon the reference ; (ii) that the consti- 
tudon of the Court, by the nomination not only of two 
arbitrators but also of an Umpire, was necessary before 
the arbitrators could legally adjudicate between the 
parties ; in other words tlie appointment of an Umpire 
was a condition precedent to the arbitrators entering 
upon the reference, and (iii) that the names of the arbU 
trators not being disclosed, there was no opportunity 
given to the parties to apply for permission to appear 
before them under Rule VI (g); that no time and place 
of hearing was fixed; and that the written statement 
was called for before the Tribunal was constituted • 
and that these things amounted to legal misconduct on 
' le part of the arbitrators. Reliance has been placed 
by the opposite party on two cases decided by this 
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Court : Hurdwary Mull v. Ahmed Musaji Selaji (1), 1912 

and Qhoom Lai v. Madhoram (2). If tlioae decisions 
be accepted as correct, they dispose of tire present Co. 
petitioners’ case. But as they are the decisions of a 
single Judge of co-ordinate powers, while according 
to them all due weight and respect, I am not debarred 
from arriving at, and expressing my own conclusions. 

Indeed, I am bound to do so. 

First, with regard to the question of stamp, the 
same objection was taken iix Hurdwary MulVs Case(\\ 
and the learned Judge stated that he saw no way out 
of the difficulty; but if it were the only objection, he 
thought that the Court could remit the matter to the 
arbitrators. Now the contract in this case, as in that, 

IS comprised in bought and sold notes, each signed by 
the brokers and stamped under Article 43 of Schedule 
I to the Stamp Act with a stamp of two annas. This 
contract contains a number of printed clauses or 
conditions,_the last of which (clause 12) constitutes 
tlie submission to arbitration. The petitioners’ 

Counsel made some attempt to argue that the real con- 
tract to refer was contained in the subsequent letters 
of the parties with a view to applying the ruling of 
the Bombay High Court in the case of Gandaram 
Kiishdha Bangolev. Barayan Bahaji Rangole (6), but 
this was clearly not the case. In my opinion however 

out ot the contract to arbitration is a part of the 
contract itself, and not a “distinct matter” within he 
meaning of section 0 of the Stamp Act. If this be so 
e whole contract clearly falls under the exemption 

^Mui^of af ' \ ‘T agreement or memo- 

randum of agreement for or relating to the .sale of 

goods or merchandise exclusively. The only exception 
(.3) (.1893) I. L. R. 19 Bom. 32. 

48 
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to tliat exemption is where the contract is also a 
note or memorandum chargeable under Article 43. 
This contract is contained in such notes or memo- 
randa, and these are duly stamped. This view of the 
matter does not appear to have been before the mind 
of the learned Judge in Hurdwary MulVs Case {i), bitt 
it is the view taken by the Madras High Court ; see 
Kyd V. Mahomed (2). I may say that in the majiy 
hundreds of similar contracts which have come before 
the Courts I have never seen one that bore a stamp of 
8 annas as “a submission,"’ nor have I ever till now 
heard it suggested that it was so chargeable. I hold, 
therefore, that the documents together making tlie 
contract were not chargeable with duty otherwise 
than as broker’s notes. 

If they were so chargeable, I am of opinion that 
section 36 of the Stamp Act would prevent the objec- 
tion from being taken at this stage. These documents 
were admitted and acted upon by the arbitrators, and 
that admission cannot now be called in qtiestion 
except under section 61. It was argued by Counsel 
for the opposite party that this was not a part of “the 
same proceeding,” but I think it may be said to be so. 
bearing an analoffv to an annlicatimi fnr 
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to constitute a Court consisting of two or more arbi- 
trators, and also, in the case of need, an Umpire to 
adjudicate on the dispute ; and I farther agree that the 
words “ in case of need ” probably refer to cases wiiere 
an Umpire may be necessary, i.e., in cases where any 
even number of arbitrators are nominated, althoug]] 
this is not absolutely clear. On the other hand, tlie 
tact that by Rule VI(m) the arbitrators mav signify 
to the Registrar or to the Umpire that they catinot 
agree, seems to point to the possibility of their being 
no Umpire at that stage, or to his name not being 
disclosed to the arbitrators. 

The necessity which usually arises for arbitrators 
to nominate an Umpire to adjudicate in the event of 
their disagreement before entering upon the reference 
does not exist in arbitrations under the Bengal Cham- 
ber of Commerce rules. Ordinarily it would be diffi- 
cult, if not impossible, for arbitrators nominated by 
the parties themselves, who have disagreed on the 
matters referred, to agree upon a person whose um- 
pn-age they could accept. This is why the condition 
of nominatmn before entering on the reference is so 
frequently inserted in agreements to refer. lu arbitra- 
tions under these rules it is the Registrar who nomi- 
nates both arbitrators and Umpire, and generally acts as 
go-between between the Tribunal on the one side and 
Uie parties on the other. It may be noted that by 
Provision II of Schedule I to the Arbitration Act two 
arbitrators may appoint an Umpire at any time within 
the period during which they have power to make an 
award. By Rule VI(^) the Act, so far as its provisions 
are not inconsistent with the rules, applies to all 
references to the Tribunal. It must be clear, there- 
fore,^ that the rules strictly require the Umpire to be 
nominated before the arbitrators enter upon the refer- 
ence. They certainly do not do so in such clear and 
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^ unmistakeable terms as appear in the case of Bright 
Tub Bombay Durnell{l), and that in my opinion is sufficient to 
Oo, Ld. distinguish that case from the present. The case of 
The Bates V. Townley{2) does not appear to have any 
JuTB^LM bearing on the present question. There the 

C^D. reference was not to two arbitrators, who were to 
Chitty j. appoint an Umpire, but to three arbiti'ators, one chosen 
by either party, and a third to be chosen by the other 
two. Obviously the reference could not proceed until 
the third arbitrator was chosen and the Tribunal was 
thus complete. The answer, however, to the objection 
seems to me to be found in Rule VI(o). The Court 
will, I take it, be averse to setting aside, or pronoun- 


ciiig as Illegal, the proceedings 


the parties themselves. It certainly should not do 
so on technical grounds. Here it is cojiceded that the 
arbitrators have agreed upon their award. There has 
therefore been no necessity for the intervention of 
an Umpire. If one had been nominated, the parties 
would be in the same position. No .further reference 
could have been made by either side to obtain the 
Umpire s opinion, or to question the correctness of the 
arbitrators’ award. It may be said, as was said in 
Himlwary MulVs CaseQi) that this is not an applica- 
tion to set aside the award. That is true, but Rule 
> 1(0) does not refer to formal applications made in this 
Court, but deals in plain English with the attempts of 
dissatisfied parties to avoid their obligations under the 
aval ^ of the Tribunal. It says : “ No award shall be 
set aside or varied or attempted to be set aside or varied 
by reason or on account of any informality, omission, or 
delay or error of the proceedings in or about the same 
01 in lelation there to, or on any other grounds, or for 
any misconduct short of collusion or fraud on the part 


(1) (1836) 4 Dowl. 756. ( 2 ) ( 1347 ) j 572. 

(3) (1908) 13 C. W. N. 63. 


I 
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of the arbitrators.” This appears to me to be an in- 
formality or omission which ought not to be allowed 
to vitiate the proceedings. 

The third objection also appears to me to be unten- 
able. The fact that the names of the arbitrators were 
not disclosed to the parties is a state of things con- 
templated by the rules — See rule X “ The names of 
the arbitrators shall not ordinarily be disclosed and 
such non-disclosure shall not affect the award.” Rule 
YI (g) does not in my opinion provide that parties 
may with the express permission of the arbitrators 
appear before them ; but the converse, namely, that 
they shall not without the express permission of the 
arbitrators be entitled to appear. The distinction is 
important. The arbitrators may if they please invite 
or permit the parties to appear, but the invitation or 
permission must come from them ; the parties are not 
entitled to appear or even to ask for such permission 
So in the next sentence the parties shall not insist or 
require the arbitrators to hear or receive evidence. 
The word “hearing” in Rule lY and Rule YI (f) 
does not mean more than the consideration by the 
arbitrators of the matters referred. Notice has to be 
given by the Registrar to the parties so that they may 
be able to submit their written statements in time. 
This was done in the present case. On 1.5th August 
1911, the Registrar called upon the National Jute Mills 
Company to submit their statement. This was com- 
plied with by the managing agents, Messrs. Andrew 
Yule and Company, by their letter of 21st August. On 
22nd August the Registrar sent them the statement and 
papers submitted by the Bombay Company for any 
further remarks they might have to make. These 
were returned the same day without comment. The 
present complaint of the National Jute Mills Company 
that they were not heard upon the reference, apjoears 
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CRIMINAL REVISION 


Before Mr. Justice Bolmwoorl ami Mr. .Tmlice Sharfmldin. 

SEW KARAN 


CORPORATION OF CALCUTTA.* 

Adulteration— Adulterated ghee, sale of- 
servaut or partner— Liability therefor 
firm of Commission Agents— Calcutta 
1S99), ss. 494 and 514. 

Section 49.5 of the Calcutta Municipal Ac 
against the sale of adulterated articles 
the case of an agent or firm as well as that ol 
A master is liable under the section 
such as adulterated articles at ids shop withou 
of a firm carrying on business as agents o: 
sliops bearing their names, are each responsi 
in contravention of the section. 

Broimi V. Foot flV foil 


-Master and servant — Bale hy 
of niaster or co-partner of a 
Alunicipal Act {Beng. Ill of 


VOL. XXXIX.] OALCtJTTA SERIES- 


683 


On 23rd September 1911 an application for Rxxm- 
mons was filed on behalf of the Corporation of Calcutta, 
before the Municipal Magistrate, against the peti- 
tioner and one Lalchand, under sections 495 and 574 
of the Calcutta Municipal Act (Beng. Ill of 1899), for 
selling a quantity of buffalo ghee adulterated with 
10 per cent, of foreign fat. It appeared that, on the 
31st August, Dr. Sen, Food Inspector of the Corporation, 
jjurchasedli annas worth of buffalo gAee at the peti- 
tioners’ shop, No. 2, Ram Kumar Rokhit s Lane, in the 
town of Calcutta. He divided the quantity purchased 
into three parts, each of which he bottled, labelled and 
sealed. He delivered a bottle to Lalchand as coun- 
ter sample, forwarded another to Dr. Gihose, the 
Analyist of the Corporation, and kept the third 
himself. Dr. Chose found the sample sent him to 
contain 10 per cent, of foreign fat, but Dr. Briggs, 
who analyzed the counter sample, was of opinion 
that it was adultered with til seed oil to the extent 
of 8 to 10 per cent. 

The petitioner. Sew Karan, was said to be a commis- 
sion agent for certain manufacturers of ghee up- 
country, which was sold at certain shops bearing the 
names of Lalchand Sew Karan, ixi Ram Kumar Rokhit’s 
Lane. The ghee in question was actually sold to the 
Food Inspector by Lalchand himself, whom the 
Magistrate treated as the servant of the petitioner. 
Lalchand did not appear, but the petitioner did 
and was tried and convicted, under the above 
sections, on the 13th November, and fined Rs. 100. 
There was another similar conviction against him in 
respect of ghee sold at another shop bearing the 
same names. He thereupon moved the High Court 
and obtained the present two Rules in identical 
terms, as set forth in the judgment of the High 
Court. 
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The Standing Counsel (Mr. B. C. Mitter) (with hiix 
Babu Dehendra Ghunder Mullick), for the Corporation 
showed cause. As to the second part of the Rule 
Corporation which relates to the liability of a master for the acts 
Calcutta. servant, see the Sale of Foods and Drugs Act 

(38 and 39 Viet. c. 63) s. 5, the provisions of which are 
substantia] ly the same as those of section 495 of the 
Calcutta Municipal Act. The section contains an 
absolute prohibition irrespective of the person who 
sells the adulterated article. The master is liable for 
the act of the servant: Brown Foot ( 1 ). As to 
whether the fact of the petitioner being a commission 
agent alters his position in this respect, the answer 
IS in theAegative .- see Ireland v. Livingstone (2). 

Mr. R. N. Chaudhuri (with him Bahu Debeyidra 
Naram Bhattacharjee), for the petitioners. In view 
of the ruling in Brown v. Foot (1), I cannot contend 
that master is not so liable, but the real question is 
as to what Lalchand was. The license of the shop 
111 the names of Lalchand Sew Karan, shows that the 
mrmer was a partner. A prosecution against one of 
«ie partners is not maintainable: Pearks, Guns ton 4 - 
Tee v. Ward (3). The case being a criminal one, the 
piinciple of civil liability should not be extended to it. 

Holmwood and Shaepuddin JJ. These were two 
Rules calling upon the Municipal Magistrate of Calcutta 
and the Chairman to show cause why the conviction 
ami sentence passed upon Sew Karan, proprietor, 
should not be set aside on the ground that he did not 

and to "detf 
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Now, as regards tLe first question, we can have no 
doubt, on the authority of Brown v. Foot (1), that on 
the law, which in England is exactly the same as in 
this country, indeed, section 495 appears to have been 
based entirely on section 6 of the English Act, it has 
been held that a servant, employed by his master to 
sell any article, who adulterates it, thereby renders his 
master liable under the section, although there is no 
connivance of the master ; and non-connivance of the 
master is no defence, though the entire absence of 
connivance on his part might in the discretion of the 
convicting Magistrate be a ground for mitigation of 
the penalty. Now, the ground upon which Mr. Justice 
Wills proceeds in that case is one which equally covens 
the case of an agent or a firm, because it is not directed 
as a prohibition against a person, but, as Wills J. 
sayS) it imposes a positive prohibition against the 
sale of adulterated articles. This was the j)oint upon 
which we had doubt when we issued the Rule, owing 
to the wording of the law both in England and in 
India, the section saying “ no person shall sell.” 
But it appears to be settled law that the prohibition 
is positive, as we have .seen, against the sale of adult- 
erated articles, and any person who is legally respon- 
sible for such a sale comes within the section. 

But it has been argued that this Sew Karan is only 
a commission agent for certain producers of ghee up- 
country, that he collects ghee and other things from 
them and, as they sell in Calcutta at certain shops 
which go in the names of Lalchand Sew Karan, 
the Health Officer appears to have taken proceedings 
against Lalchand Sew Karan, and we see that the 
licensee for wholesale dealers in ghee at No. 2, Ram 
Kamar Rakhit’s Lane and for selling ghee at No. 9. 
Ram Kumar Rakhit’s Lane is Lalchand Sew Karan. 

(1) (1892) 17 Cox C.C. 509. 
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The Magistrate, however, treated the case as if Lai 
chaiid was the servant of Sew Karan, and the finding 
on the evidence is that Lalchand was the hand tliat 
actually sold the ghee to the Inspector. On the view 
we take of the law, if Lalchand and Sew Karan are 
partners, they are both responsible for everything 
which is sold in their name at shops bearing both 
their names; and if they are master and servant, it 
is clear on the English authorities that the master 
is liable for the act of his servant. 

We do not think it necessary to go further i nto 
the question of what their precise relations are. It 
is snfficieut to say that Lalchand did not appear in 
tlie lower Court, and that the conviction in both the 
cases has been held against Sew Karan. 

There are two matters in the Act itself which 
convince us that the Legislature intended that the 
beneficial owner of the article should be resiionsible 
for its purity. For, when the Health Officer goes 
to make enquiries about food exposed for sale, 
there is the provision in sentinn ka? +i,„+ ’ 
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first ofieuce and Rs. 500 for any subsequent 
offences. Now, it is perfectly clear that this must 
have reference to the master and not to the 
servant, because it would not be always the same 
servant who would be in the shop selling article.s, 
and by chiinging his servant every week a dis- 
honest proprietor could continire to sell adulterated 
goods without incurring any further penalty. 

We, therefore, thirrk, takiirg the view that the 
Magistrate took, that Lalcharrd was the seller or agent, 
and Sew Karan the owner or principal, that the 
corrvictiorrs are right ; or taking the vierv which has 
been urged upon us by the learrred corrusel for the 
deferrce, who obtairred the Rrrle, that they were 
partrrers, the convictions will be equally right. 

The Rrrles are, therefore, discharged. 

E. H. M. Pules discharged. 


CIVIL RULE. 


Before Justice Sir Cecil Brett mid Mr. Justice Carndiiff. 

SURBNDKA MOHINI DEBI 

V. 

AMARESH CHANDRA OHATTERJEE.^ 

Second appeal — Sale^ application for coiidrmation of by auction-pur chaser 
against judgmejiUleUor^ under s. 312 of the Code — Auction-purchaser.^ 
if a necessary party in a proceeding under s. 311 of the Code — CirAl 
Procedure Code (XiF of 1882)^ ss. 311^ 312. 

No second appeal lies against an order refusing an application by the 
auction-purchaser against the judgment-debtor, for confirmation of sale, 

Civil Rule, No. 4178 of 1909, against the order of li. E. Ransom 
District Judge of Nadia, dated July 29, 1909, confirming the order of 
Tarapada Chattopadhya, Munsif of Nadia, dated March 15, 1909. 
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®- ^12 of the Code of Civil Procedure, 1882, inasmuch as such a case 
■ SoEENDRA ***® auction-purchaser and the judgment-debtor cannot be regarded 

Mohihi Debi a pi'oceediug between the parties to the suit or their representatives 
under s. 244 of the Code. 

Tlie auction-purchaser is not a necessary party to an application under 
»* 31 1 of tlie Code, 

Karamat Khan v. Mir Ali Ahmed (1) not followed. 

AH GrauhcL7' Khan v. Bansidhar (2) distinguished. 

Rule obtained by Surendra Moliini Debi, the auc- 
tion-purchaser. 

One Shib Oooinaree Debi, who is one of the 
opposite party in this rule, obtained an ex parte 
decree in respect of a dur-putni tenure. The dur~ 
putni was sold on the 12th June 1907. On the 81st 
July 1907 some of the judgment-debtors applied for 
setting aside the sale. The sale was set aside on the 
4th Januaiy 1908 on compromise. On the 27th 
March 1908, the auction-purchaser applied for con- 
firmation of sale and grant of sale-certificate under 
s. 812 of the Code. The auction-purchaser lost in the 
Courts below. The judgment of the District Judge, 
which is appealed against, and against which this 
Rule was issued, ran as follows: — 

“ The sale Imviug in fact been set aside, no order can be passed confinn- 
mg tlie sale. Appellant, the auction-purchaser, was not a party to tl,e 
proceedings of whiob the order setting aside the sale was passed and 
consequently it is asked that the order in quest, on should be declared in- 
operative against her. It is urged on the other side that she is the wife of 
a judgment-debtor who was a party to the said proceedings. Whether this 
.s so, or wliat were the precise relations of the parties, is I think immaterial 
just now. As in fact the appellant was not a party on the record, and as 
she IS undoubtedly the auction-purchaser, I tliink she is entitled to a 
declaration that the order passed in her absence and without notice to her 

cannot affect her. With tliis remark, the appeal is dismissed. No order as 
to costs.” 

Babu Mahetidra Nath Roy (with lum Balm Hara- 
prasad Chatter ji and Babu Birajmohan Majumdar), 

( 1 ) (1891) All. w. N. 121 . (2) (1893) i. l. 15 
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for tlie respondent, took a preliminary objection to 
the hearing of the appeal. He contended that no 
second appeal lay, as such a case between the auction- 
purchaser and the judgment-debtors cannot be said 
to be a proceeding trnder s. 2i-i or s. 311 of the Code : 
KrisMia Satapxsti v. Sarasvatula Sambasiva Bow 
(1), Kedar Nath Sen v. Uma Charan (2), Maganlal 
Mulji V. Doshi Mulji Bhaichand (3), Bhagwati v. 
Banwari Lai (4). See also Jagarnath Martvari v. 
Kartick Nath Pandey (5). These cases are not directly 
in point, but the principle would apply, in the 
absence of dix’ect authority. The pi’ovisions of the 
Code are clear. See the new Code, O.XXI, r. 92, which 
corresponds to s. 312 of the old Code. Order XLIil, 
r. 1, does not cover an order refusing to confirm 
a sale. Section 47 does not apply to such eases. 

Babu Bamcharan Majumdar (with him Babti 
Debendra Nath Bag chi, Jr.), for the appellant, did 
not oppose this preliminary objection, and contended 
on the Rule that the auction-purchaser had no notice 
of the sale being set aside. She should have been 
made a party to the proceedings for setting aside the 
sale. The auction-purchaser is a necessary party : 
Karamat Khan v. Mir Ali Ahmed (Q), Ali Gauhar 
Khan v. Bansidhar (7), and jndgment in the un- 
reported case of this Court, (Appeal from Order No. 421 
of 1906), decided on the 17th January 1908. It was 
also held in some cases, under the old Code, that the 
auction-ixurchaser should be made a party in an 
application under s. 310A. It naturally follows that 
he is a necessary party in an application under 
8. 3ilA also : see cases cited above, and Bibi Sharif an 

(1) (1908) I. L. R. 31 Mad. 177. (4) (1908) I. L. R. 31 All. 82. 

(2) (1900) 6 C. W. N. 57, 60. (5) (1900) 7 0. L. J. 436. 

(3) (1901) I. L. R. 25 Bom. 631, 635. (6)' (1891) AU. W. N. 121. 

(7) (1893)1. L. R. 15AU. 407. 
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^ V. Malmned Hahibuddin (1), Kripali Singh y. Pairoo 
Suren DR A Raut (2), Ishcm Chnnder Sirkar v. Beni Madhiib 
MoHiNi Debi Sirkar {Z) unci Prosimno Kumar Sanyal v. Kali Das 
Amahesh Sanyal (I). On general principle.s the successful 
cS^ijEE. equitable or inchoate right to have his 

right prefectecl. 

Babu Mahendra Nath Roy. The petitioner can 
not be said to be a representative of the clecree-li older 
or judgment-debtors : Ishan Chunder Sirkar v. Beni 

Madhub Sirkari?,), Prosimno Ktmiar Sanyal Y. Kali 
Das Sanyal (4) and Madhusudan Das v. Gobmda 


I (fijH 

i.'i 

• i lb'' 





Pria Choivdhurani (5) are distinguishable. See also 
Sreenath Ghose v. Roma Nath Santra (6), Krishna 
Satapasti v. Sarasvatula Sambasiva Row (7), and 
Kedar Nath Sen v. Uma Charan{%). The auction- 
purchaser is not a necessary party: see cases cited 
above for respondent. 

' Babu Baraprasad Chatterji (following Babu 
Mohendra Nath Roy). The petitioner is the anction- 
purchaser and the wife of the judgment-debtor No. 7. 
She had certainly notice of the proceedings for setting 
aside sale : see also BhimalDas v. Ganesha Koer (9). 
Even in a proceeding under section 310A of the old 
Code, notice to the auction-purchaser is unnecessary : 
Bhairab Pal v. Prem Chand Ghose (10). 

Babu Ram Charan Majumdar, in rejjlv. 


^ Bkett and Caendupf JJ. a suit was brouglit by 
Shib Coomari Debi, who is described in the present 
opposite party No. 21, against other 


Hide as the 


(1.) (1911) 1.1 a L. J. 536, 540. 
(-2) (1909) 11 0. L. J. 86. 

(3) (1896) I. L. K, 24 Oalc. 62. 

(4) (1892) 1. L. E. 19 Oalc. 683 ; 

L- R. 19 I. A. 116. 

(6) (1899) 1. L. R. 27 Calc. 34. 


(6) (1898) 3 0. W. N. 276. 

(7) (1908) I. L. R., 31 Mad. 177. 

(8) (1900) 6 C. W. N. 67, 60. 

(9) (1897) 1 C. W. xN. 658. 

(10) Civil Rule No. 411 of 1897, 

(iiiireported). 
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persons, wLo are also parties to this Rule, or against 
their previous representatives-in-interest for the re- 
covery of the rent of a certain dur-putni. Shib 
Coomari Debi obtained an ex p rte decree, and the 
dur-putni was sold in satisfaction of that decree on the 
12th June 1907, and purchased by the petitioner in 
this Rule, Surendra Mohini Debi who, from her 
description, appears to be the wife of the opposite 
j)arty No. 7, Jnanendra Nath Chattopadhyaya. On 
the 31st July 1907 an aj)plication was made, under 
section 311 of the old Code of Civil Procedure, by 
DebendraNath Chattopadhyaya, opposite party No. 13, 
and on the same date three other judgment-debtors, 
namely, opposite imrties Nos. 1, 14 and 17, filed a 
similar application. The tla-ee last-mentioned persons 
also filed an application under section 108 of the old 
Code to have the eo: parte decree set aside. On. the 4th 
January 1908 the application came up for disposal, 
and a petition of compromise between the decree- 
holder and the judgment-debtors was filed, by which, 
the decree-holder consented to the sale being set aside 
on receipt of the amount decreed. The application 
under section 108 of the Code of Civil Procedure was 
also dismissed on the same day. 

These proceedings were taken without notice to 
the auction-purchaser, and the case which is set up by 
the auction-purchaser, who is the petitioner in this 
Rxile, is that she was not aware of these proceedings. 

On the 27th March 1908 the petitioner put in an 
application under sectio.n 312 of the Code of Civil 
Procedure asking that the sale to her might be con- 
firmed and the sale-certificate issued. That application 
was rejected by the Court of first instance on the 
ground that the sale, having already been set aside, 
could noF be confirmed. There was an appeal against 
this order to the lower Appellate Court, and the case 
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was remanded. On remand the Court of first instance 
arrived at the same conclusion as it had come to before. 
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the decision on remand, and the District Judge dis- 
missed the appeal, holding that as the sale had been 
set aside he could not interfere. At the same time he 
expressed the opinion that the auction-purcluiser, not 
having been made a pai’ty to the proceedings for 
setting aside the sale, was not bound them. 
Against this decision of the District Judge the auction- 
purchaser first applied to this Court on the 29th 
November 1909, and obtained the present Rule 
(No. 4178 of 1909) on the opposite party to show cause 
why the order of the District Judge, dated the 29th 
•July 1J09, should not be set aside, the sale confirmed 
and the sale-certificate granted to her, or why such 
other order should not be made as to this Court might 
seem^ fit and proper. On the 3rd March 1910 the 
petitioner also filed an appeal against the same order, 
which is appeal from order No. 95 of 1910, and the 

Appeal and the Rule liave now come before us for 
disposal. 

A preliminary objection has been taken to the 
hearing of the appeal on the ground that no second 
appeal lies, as the present case between the auction 
purchaser and the judgmentKlebtors cannot be re- 
gaided as a proceeding between the parties to the suit 
or their representatives under section 244 nf .n, 
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Uode of Civil Procedure, and that, as she was not 
made a party, the provisions of the section were not subevdba 
fully complied with, and the order of the Munsiff •was Mohini Bebi 

made without jurisdiction. In support of the conten- a.™ 
ion that an auction-purcha.ser was a necessary party Chandea 
to an application under section 311 of tlie old Code of 
Civil Procedure, the learned pleader, who appears for 
tlie petitioner, .relies mainly on the decision of tlie 
Allahabad High Court in the case of Karamat Khan 
V. Mir A UAhmecKT). The learned Judges, who decided 
that case, appear to have held tliat, as from the terms 
of section 312 of the Code, it was obvious that the 
auction-purchaser must be a party to a proceeding" 
under sectioii 312, ii followed that he was also a neces- 
sary party in the case of an application under sec- 
tion 311 in order to fulfil the conditions of section 311. 

Reliance is also placed on a decision of a single Judge 
^ the Allahabad High Court in the case otAli Gauhar 
lan V. Bansidhar (2). In that case, however, the 
question for consideration was whether the decree- 
lolder was a necessary party to an application under 
section 311, and the learned Judge, in deciding that he 
was a necessary party, appears to have been influenced 
by the fact that, in the case of Karmnat Khan v. Mir 
A h A hmecl (1) to which we have already referred, it was 

hcfld that the auction-purchaser was a necessary party. 

The learned Judge held that, if the cauction-purc baser 
was a necessary party, therefore much more the 
decree-holder should be held to be a necessary party ; 
but he did not consider the question whether, in fact, 
the auction-purchaser was a necessary party or not’ 

Reference has also been made to an unreported case of 
this Court (Appeal from Order No. 421 of 1906), which ' 
was decided on the 17th January 1908. That, however, 
was an appeal against a decision after remand, and’ 

(1) (1891) All. W. N. 121. (2) (1893) I. L R. 16 All. 407 
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^ on referring to tlie judgment and tlie remand order, 
toENDRA find that tlie learned Judges of this Court when 
Mohihi Debi remanding the case for a re-hearing, expressed the 

CiuNDRA auction-purchaser should be made a 

Chatterjee. uiiscellaneous proceedings, and the 

learned Judges, who decided the appeal after' remand, 
having found that the directions of this Court had not 
been complied with and the auction-purchaser had not 
been made a party, held that the appeal was defective 
in form, and that it should be dismissed with costs. 
The rulings to which we have been referred do not, in 

our opinion, give as much assistance in the present 
case. ■ -■ 

The learned pleader, who appears for the petitioner, 

has, however, relied on the provisions of section 310A 

of the old Code, and he has contended that, as it has 
been held in certain cases that the auction-purchaser is 
a necessary party to an application under section 310A, 
it must necessarily follow that he is also a necessary 
party to an application under section 311. We have 
been referred to several decisions in which it has been 
held that to an application under section 310A the 
auction-purchaser is a necessary party ; but on behalf 
of the opposite party in the present Rule it has been 
contended that those decisions are no authority for 
the contention which has been advanced before us in 

the present case. Section 311 itself contains no provi- 
sion to the effect that notice shall be issued to the 
auction-purchaser, and the ground on which a sale can 
be set aside under that section is not a ground on 
which, ordinarily, the auction-purchaser would have 
any interest or be able to offer any assistance. The 
ground is material irregularity in publishing or con- 
ducting the sale. As the auction-purchaser can have 
1X0 part in a proceeding with regard to the publishing 
or conducting the sale, ordinarily he would not be a 
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person wlio would be directly interested in an applica- 1912 
tion under that section. The learned pleader for the sue^ba 
petitioner has, however, contended that the auction- Mohini Debi 

V • 

purchaser has interests in the property which might Amaeesh 

suffer if the proceedings were not conducted in his pre- ^Chandra 
^ ^ •Chattbbjeb. 

sence. He has not distinctly pointed out what those 

interests are ; but we will take it that he refers to what 

Mv-ds described hi Adhur Chunder Banerjee v. Aghore 

Nath Aroo (1) as the equitable or inchoate right of 

the successful bidder awaiting completion by the grant 

of the sale-certificate. Sales in execution of decrees 

are, however, held for the benefit of decree-holders, 

not of auction-purchasers, and it seems to us that the 

Legislature in 1882 evidently considered that the 

latter’s interests would be sufficiently safe-guarded 

by the provisions of section 315 of the old Code. 

Section 310A does not apply to the same set of facts, 

as form the subject of an application under section 

311 ; and in an application under section 310 A, the 

purchaser certainly has an interest in seeing that 

the provisions of clause (a) of that .section are 

complied with. Moreover, even in a proceeding und'er 

section 310A, it has been held by this Court in 

Bhairah Pal y. Premchand Ghose(2) that notice 

to the auction-purchaser is not necessary. We may 

further observe that section 313 gives the purchaser 

a right to make an application to set aside the sale 

on certain special grounds, and in. that section there 

is a distinct proviso that the judgment-debtor shall 

have an opportunity of being heard against the order. 

In section 311 there is no such proviso, and it is 

only since the passing of the new Code of Civil 

Procedure that a general provision has been ■ 

inserted in 0. XXI, r. 92, giving ail persons affected 

a right to be heard on an application made by the 

(1) (]898) 2 C. W. N. 589. (2) Civil Eule No. 411 of 1897 (uEreported). 
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decree-holder or any other person to have the sale 
SuKENDRA set aside on the ground of material Irregularity in 
Moiiini Debi publishing or conducting it. In our opinion the 
Amaresh ground advanced by the learned pleader on behalf 
Ohatterjee. petitioner for setting aside the order of the 

lower Court cannot be maintained. So far as this Court 
is concerned, no authority has been produced before 
us to support the contention that the auction-pur- 
chaser is a necessary party to an application under 
section 311 of the old Code of Civil Procedure, and 
the reasons given in the decisions of the Allahabad 
Court, to which we have referred, do not appear to 
us to be based on sound or suflhcient grounds. We, 
therefore, see no reason tointerfere with the order of 
the lower Court. Tlie Eule is accordingly discharged 
with costs. 

S. M. Mule dischar. ed. 


PRIVY COUNCIL. 


DUEGA PEASAD SINGH 


Feh. 21. 


BEAJA NATH BOSE. 

[ON AP?£ilL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Landlord tDid Tefiant — Digwari Umure in Alanhhmn — Grant of Coal mines 
by Dig war — Grant of mohur art Lease— -Minerals, right to. under the soil 
— Suit by zamvidar claiming mineral rights — Parties to suU—Govern~ 
ment — Digicar appointed and liable to dismissal by Government. 

Tliougli the Digwari tenures in Manbimm are similar in some respects 
to the Ghatwali tenures in Birbbum, as having been originally granted in 
consideration of the performance of military service, to which police duties 

Present'. Lord Maonaoeten, Lord Bobson, Sir John Edge axd 
Mr. Ameer All 
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were attached, and as being hereditary and inalienable, the two kinds of 
tenure are not analogous : tlie Ghatwals had special rights under Regulation 
XXIX of 1814, and, as to minerals, under Act V of 1859, and paid rent 
direct to Government, and not to the zamindar. 

The Digwar of Tasra in Manbhum, appointed and liable to dismissal by 
Goveininent, was the holder of twm moiizahs at a fixed rent payable to the 
plaintit! (appellant) in w'hose zamindari they were situate. He granted a 
perpetual lease of the coal mines underlying the two mouzahs to a coal 
company who took possession and raised and sold a large quantity of coal. 
In a suit for a declaration of the zamindar’s right to the minerals under the 
soil and for an account and an injunction : — 

Held (reversing the decision of the Higti Court), that there having 
been at the time of the permanent settlement, no separate settlement with 
the Digwar of Tasra (if the Digwari tenure then existed, which was doubt- 
ful), and the mineral nghts not being vested in him at that time, the pre- 
sumption wms that the mineral rights remained in the zamindar, in the 
absence of proof that he had parted witli tliem. 

Hari Narayan Singh Deo v. Srimm Chakmvarli (1) followed. 

Held, also, that it was not necessary to make the Government a party 
to the suit. They had never claimed the minerals under the monzalis in 
suit, nor put forward any claim inconsistent with the riglits asserted by the 

zamindar; and the rights of the Government would not be prejudiced or 

affected by the result of a suit to which they were not a party. 
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Appeal from a judgment and decree (IStli March 
1907) of the High Court at Calcutta, which reversed 
a decree (14th J une 1904) of the Court of the Subor- 
dinate Judge of Manbhum. 

The plaintiff was the appellant to His Majesty in 
Council. 

The suit giving rise to the appeal was brought 
against the respondents, Braja Nath Bose and the 
Tasra Coal Company, and one Mr. Allan Mathewson, 
who was the transferee of the Tasi-a Coal Company’s 
rights, for a declaration of the plaintiff’s rights to the 
minerals lying under two villages called Tasra and 
Rohrabmid, situated (as both the Courts below found) 
within his ancestral zamindari, for a permanent 

(1) (1910) I. L E.(37 Calc. 723 ; L. R. 37 I. A. 136. 
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1912 injunction restraining the defendants from working 
DtRGA ^01’ coals, and for other relief. 

Subordinate Judge made a decree in favour of 
c. the plaintiff. On appeal, the High Court (Beett and 
Sharfuddin JJ.) reversed that decision and dismissed 
the suit. The facts of the case and the judgment of 
the High Court will be found in I. L. R. 34 Calc. 753. 

The third respondent, Mr. T. H. Wheeler, was made 
a party to this appeal as liquidator of the respondent, 
the Tasra Coal Company, by an order of the High 
Court dated 30th July 1907. 

On this appeal. 

Sir B. Finlay, K.C., Boss and J. M. Parikh, for 
the appellant, contended that the Government was 
not a necessary party to the suit. No doubt the Secre- 
tary of State for India might have been made a party, 
but none of the rights of Government would be affected 
by the decision of the suit, and the fact that the 
Secretary of State had not been joined as a party 
defendant to the suit was not a ground for dismissing 
it. Reference was made to the Civil Procedure Code 
(Act XIV of 1882), section 578, and the Civil Procedure 
Code (Act V of 1908), rule 9. It was also contended 
that both Courts below having found that the appel- 
lant was the zamindar of the villages in suit, and that 
they were included in his ancestral zamindari for 
assessment at the time of the permanent settlement, 
he was presumably the owner of the mineral rights in 
the soil beneath them, in the absence of any evidence 
that he had parted with such rights : see Hari 
Narayan Singh Deo v. Sriram Ghakravarti (1). 
There was no evidence to show that he had ever 
granted the mineral rights to the respondents or to 
any other person : nor was it proved (and both the 

^ . (G (1910) I. L. R. 37 Calo. 723, 730 ; L. R. 37 L A.' 136, 144. 
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Courts ill India bad found it was not) tbattbe Digwars 1912 

of the villages in suit were independent taluqdars, 

and the presumption consequently was that they did 

not possess the under-ground rights in the soil. The 

grant of mineral rights was inconsistent with a grant Bbaja Nath 

'f ^ ^ . Bose. 

of land in consideration of services rendered, i.e., with 

a service tenure, in the present case police service 

which the Digwar who held the tenure had to perform. 

Even if the tenure was a permanent hereditary tenure, 

% the holder had only the right to use the surface of 

I the soil, and not any right to work the minerals 

' which might be beneath it, unless they were expressly 

granted. Reference was made to Nilmoni Singh Deo 

V. Bakra Nath Smgh (1). The proprietary rights in 

the soil belonged to the zamindar. The incidents 

, created by Act V of 1859 and Regulation XXIX of 

1814 in the ghatwali tenures in Birbhum were not the 

incidents of the digwari tenure of the first respondent 

in the present case, and no analogy could be drawn 

from them and applied to this case. In any event the 

onus was on the respondents to show that they had 

mineral rights in the land in dispute, and that onus 

1 they had not discharged. 

De Gruyther, K.C., and A. M. Dunne, for the 2nd 
and 3rd respondents, contended that the appellant had 
failed to establish any title in himself to the disputed 
mouzahs or the minerals therein. Those mouzahs 
formed an ancient, permanent, and independent 
digwari tenure, subject to a quit rent, in which the 
proprietorship in the soil and sub-soil was vested in 
the Government, or the Digwar for the time being, 
and not in the zamindar : and to a suit, the decision in 
which might affect the rights of the Government, the 
Secretary of State for India was a necessary party, and 
the suit was defective, and liable to be dismissed, as 

■ ■ ■ ■ S' 

(1) (1882) I. L. R. 9 Calc. 187 ; L; E. 9 I. A. 104. 
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lie had not been joined. The documentary evidence 
from 1845 showed that the Digwar was analogous to a 
Ghatwal; that his tenure was held directly from Gov- 
ernment ; that his services were public services ; that 
the person apjiointed was appointed and removable by 
Government, and that his land was not saleable for 
the debts of the Digwar. Reference was made to 
Regulation I of 1793, section 8, clause 4 ; Regulation 
VIII of 1799, ■ section 29, clause 2 ; the Report of 
Mr. Money, Deputy Commissioner of Manblium, dated 
14th November 1814 (see page 775 of I. L. R. 34 Calc.) ; 
the Latbandi of 1208 B. S. on which the appellant 
relied (see page 776 of I. L. R. 34 Calc.); Hari 
Narayan Singh Deo v. Srimm Chakravarti (1) which 
it was contended had no bearing upon, and was distin- 
guishable from, the present case ; Harington’s Analysis, 
Vol. II, page 236 (note at bottom of page), Vol. Ill, 
page 509 ; Regulation XXIX of 1814 ; and Nilmoni 
Singh Deo v. Bakra Nath Singh (2). The appellant; 
it was .submitted, had failed to i)rove that the digwail 
mouzahs formed a part of his permanently settled 
zamindari, or that they were the subject of a grant by 
his predecessors, or the terms of any such grant ; and 
any rights beyond that of realising the quit rent or 
cess thereon have long since been barred. 

Sir B. Finlay, K.C., in reply, referred to Lelanuml 
Sitig V. Government of Bengal (3). As to the omis- 
sion of mouzah Rohrabund in the Lotbandi (see page 
776 of I. L. R., 34 Calc.) [SiE .Iohn Edge referred to 
the meaning of “ Lotbandi ” in Wilson’s Glossary] it 


. t: ' .’vTl’r* M H - , (3) (1855) 6 Moo 
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Feb. 21. 


to Hari Narayan Singh Deo v. Sriram Chakra- 
varti (1). 

The i udgment of their Lorcish ips wa.s delivered by 

Lokd Macnaghten. The suit out of which the 
present appeal arises was brought by the zamindar of 
pergunnah .Tharia, a permanently-settled estate, in 
order to establish his right to the minerals underlying 
mouzah Tasra and mouzah Rohrabund. The two 
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mouzahs are within his zamindari. They are both 
held by the Digwar of Tasra on digwari tenure at 
a fixed rent of Rs. 64 per annum payable to the 
zamindar. 


Digwari tenure is similar to ghatwali tenure. It 
was granted originally in consideration of the per- 
; forinance of military service, to which police duties 

were attached. The tenui*e is hereditary and inalien- 
able. The Digwar is appointed by the Government, 
and liable to be dismissed by the Government for 
misconduct. On dismissal the next male heir, if fit 
for the oflSce, is appointed. 

Ill 1892 the Digwar of Tasra granted a perpetual 
c lease of the coal mines underlying the two villages. 

The lease became vested in the Tasra Coal Company, 
Limited. The company took possession and raised 
and sold a large quantity of coal. 

The zamindar asked for a declaration of right, an 
' • account and an injunction. 

The Subordinate Judge of Manbhum gave judgment 
^ in favour of the zamindar. On appeal to the Calcutta 

High Court, that judgment was reversed and the suit 
was dismissed with costs. 


The case was argued at considerable length in both 



the Courts below, and fully discussed before this 
Board. 

(1) (1910) 1. L. B. 37 Calc. 723, 730 L. B. 37 I. A. 136, 145, 146. 
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Two points, and two points only, were seriously 
argued. It was contended (i) tliat the Government 
ought to have been made a party to the suit, and that 
in the absence of the Government the suit was 
defective and ought to be dismissed, and (ii) that the 
Digwar had a proiDrietary right in the underground 
minerals. 

The High Court decided both points in favour of 
the defendants. 

In their Lordships’ ox)inion the Government is not a 
necessary or a proper party to this suit. Apparently 
the Government does not claim the minerals under 
permanently-settled estates. However that may be, 
the Government has never claimed the minerals under 
the two mouzahs or either of them, or put forward any 
claim inconsistent with the rights now asserted by the 
zamindar. The rights of the Government, whatever 
they are, will not be prejudiced or affected by the 
result of a suit to which it is not a party. 

The second point seems equally clear. The two 
mouzahs are within the plaintiff’s zamindari. Both 
the Courts below have so held. The permanent settle- 
ment was made with the zamindar of Jharia. No 
separate settlement was made with the Digwar of Tasra, 
if there was a Digwar of Tasra at the date of the 
permanent settlement, which seems more than doubt- 
ful. No attempt was made to prove that the mineral 
rights now in question were vested in the Digwar 
before or at the time of the permanent settlement if 
the lands were then held on digwari tenure. Nor is 
there the slightest evidence tending to show or to 
suggest that the zamindar ever parted with his mineral 
rights to the Digwar. Mineral rights were vested in 
the Ghatwals of pergunnah Sarhat, in the north-western 

but those Ghatwals 
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respects they were in a very peculiar position. They 
were dealt with by Regulation XXIX of 1814. They 
obtained the right to lease the minerals by the Act 
No. V of 1869. With every respect to the learned 
Judges of the High Court no inference can be drawn 
from the circumstances of their case that the Digwars 
in Manbhum had similar rights or powers. 

The learned Judges on appeal seem to have been 
misled by a decision of the High Court in the case of 
Hari Narayan Singh Deo Bahadur v. Sriram Chakra- 
varti (1) which was afterwards reversed by this Board. 
There certain persons, called Goswamis or Gossains, 
priests of a Hindu idol to which a certain village had 
been assigned on a permanent debattar tenure at a 
small annual rent, granted a lease of the underlying 
minerals. The High Court held that the mineral 
lights were vested in the Gossains. But it was laid 
down by this Tribunal that it must be presumed that 
the mineral rights remained in the zamindar in the 
absence of proof that he had parted with them. 

Their Lordships will therefore humbly advise His 
Majesty that the appeal ought to be allowed, and the 
decision of the High Court reversed, with costs, and 
the decree of the learned Subordinate Judge restored. 

The respondents will pay the costs of this appeal. 

Appeal allowed. 

Solicitor for the appellant : Edward Dalg ado. 

Solicitors for respondents 2 and 3 : Burton, Yeates 
<§* Hart. 

J. V. w. 

(1) (1910) I. L. R. 37 Calc. 723 ; L. R. 37 I. A. 136. 
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^^^fore Sir Lawre?ice H. JeytJchis, K.CJ.E., Chief 

Mr. Jmtice N. R. Chaiterjea. 

DEOKALI KOBR 

V. 

KEDAR NATH.* 

Courl-fee^Declaratori/ suit — Co7zsequential relief, fi^ayer for — hijimc- 
tion, if conseqimitial relief— SpeMe Relief Act (/ of 18 7 7\ 42. 

Section 42 of the Specific Relief Act docs not sanction every form of 
declaration, but only a declaration tliat the plaintiff is entitled to any 
legal character or to any right as to any property ”. 

A court-fee of Rs. 10 is not sufficient for suits that an; not “ declara- 
tory suits ” in the [xroper sense of the expression. 

An injunction is a consequential relief. 

Marsh v. Keith (1) followed. 

Tlie law as to declaratory decrees discussed. 

Appeal by Musammat Deokali Koer, the plaintiff. 

This was a suit for a declaration that a registered 
deed, dated the 1st of June 1896, for Es. 14,000, execut- 
ed by defendant No. 9 in favour of the father and 
ancestors of defendants Nos. 1 to 8, was collusive, 
nominal, invalid, fraudulent and without considera- 
tion, that the decree passed on the basis thereof 
winch was pending execution in the Court of the First 
Suboidinate Judge at Arrah had been collusively and 
fraudulently obtained and that it was ineffectual, in- 
operative and invalid, and further that the mortgaged 
pioperty in question, as mentioned in the said decree, 
could not be sold for the satisfaction of the said decree 
If the Court found any obstacle in granting the 
above relief, it was prayed in the alternative that it 

’' Appeal from Original Decree, No. 202 of 1911, against the decree of 
Raj Narayan Mookerjee, Subordinate Judge of Arrah, dated Feb. 21, 1911. 

(1) (I860) 1 Dr. & Sm. 342 ; 62 E. R. 410 
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might be adjudicated and declared that the decree was 
not liable to execution without giving credit for the 
full and proper value of the properties released. 

Defendants Nos. 1 to 8 only contested. They con- 
tended, inter alia., that the suit was not maintainable 
in the form in which it was presented by reason of 
the proviso to section 42 of the Specific Relief Act, 
and that it was insufficiently stainx3ed. There were 
two other preliminary objections regarding the Court’s 
jurisdiction and the applicability of the doctrine of 
iis pendens. 

The Subordinate Judge upheld the contention of 
the defendants on the point of court-fees and dis- 
missed the suit with costs. 

The appellant preferred this appeal to the High 
Court. 

Dr. Sharat Chandra Basak (with him Balm 
Chandra Sekhar Banerji), for the respondents, took 
a preliminary objection to the hearing of the appeal 
on the ground that the court-fee paid upon the memo- 
randum of the appeal was insufficient. The suit was 
not of a declaratory nature without consequential 
relief. The prayers in the plaint would clearly show 
this. See Court-fees Act, s. 7, cl. iv (c) and Schedule II, 
No. 17(m), and Thakur Prosad v. Punkal Singh (1). 

Bahu Luchmi Narayan Singh (with him Babu 
Baghunath Singh), for the appellant. We being the 
purchaser at a sale held for arrears of Covernment 
revenue, are in possession of the property. We 
require no possession to be delivered. The suit is, 
therefore, of a declaratory character, and no consequen- 
tial relief has been prayed. 

[Jenkins C.J. See sections 39 and 42 of theSpecific 
Relief Act.] 

(1) (1907) 8 0. L. J. 48.';. 
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The proviso to section 42 of the Specific Relief Act 
Deokali fias no application to the present case. There are a 
Kobe number of cases in my favour: Karam Khan v. 

n!™* W’ ^o^ir Mohun GouK y. Dinonath 

Karmolmr (2), Zinnatunnessa Khatim ’ v. Girindra 
Nath Mukerjee (3), Bhrimant Sagajirao Khanderav 
Naik Nimhalkar v. Smith (4) and Bibi Gmatul Batul 
V. Nanii Koer {b). The unreported judgment in 
Ayesha Bibi v. Bidhusekhav JJAukherji (Appeal from 
■Appellate Decree No. 1715 of 1909), decided by 
Mookerjee and Beachcroft J.J. on the 24th April 1912, 
distinguishes and explains the case of Thakur Prosad 
V. Punkal Singh (6). Where a third party is con- 
eeimed, he need not pray for joossession, when he is 
already in possession : see also Muttakke v. Thirn- 
mappa (7). 

Dr. Sharat Chandra Basak, in reply. The cases 
cited by the appellant are not applicable. The relief 
claimed are beyond the scope of section 42 of the 
Specific Relief Act. The power of the Indian Courts 
to make a declaratory decree is governed by section 42 ' 
of the Specific Relief Act. 

[Jenkins O.J. See Annual Practice, 1912, vol II 
p. 402.] ■ ■ ’ 


Jenkins O.J. This appeal raises the question whe- 
ther the lower court has rightly held that sufficient 
Court-fee has not been paid on the plaint. Holding 
that it has not, the Subordinate Judge has dismissed 
the suit. On the appeal being opened, a preliminary 
objection has been raised that the memorandum of 
appeal is insufficiently stamped. The considerations 

(t) (1883) I, L. R. 5 All. .331. (4) (1895) 1. L. R. 20 Bom. 736. 

(2) (1897) I. L. R. 26 Calc. 49. (5) (1907) 11 0. W. N. 705. 

(3) (1903) I. L. R. 30 Calc. 788. (6) (1907) 8 C. L. J. 485. 

(7) (1891) I. L. R. 15 Mad. 186. 
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involved in the objection are substantlaily those which 
govern the appeal. 

The suit has been treated by the plaintiff as one 
to obtain a declaratory decree where no consec^nentiaJ 
relief is prayed ; and so she contends, the proper fee 
both on the plaint and the meinorandum of appeal 
is ten rupees. 

The prayers to her plaint are framed in these 
terms : 

“ Relief sought for — 

“ (i) Tliat it may be declared that the Eegistered Deed, dated 1st Juno 
1896, for Rs. 14,000, executed by defendant No. 9 in favour of the father 
and ancestors of the defendants Nos. 1 to 8, is collusive, nominal, invalid, 
fraudulent and without consideration ; that tlie decree passed on the basis 
thereof which is pending execution in No. 83 of 1909 in the 1st Court of 
Subordinate Judge at Arrah, has' been coUusively and fraudulently obtained 
and it is ineffectual, inoperative and invalid ; and that for the satis- 
faction of the said decree, the mortgaged property in question mentioned 
in said decree cannot be sold. 

“ (li) That if the Court finds any obstacle in granting the above relief, 
then it may be adjudicated and declared that without the deduction of the’ 
fair value of 3 annas shares of each of the mouzahs Sudhia Baradhi, 
Sirilnra, Aailasi-Khurd, Pakdihar, Pira Shankarvvar, Arnarha, Dadwa and 
Bhadawra, and excluding the same, defendants Nos. 1 to 8 have no right 
to lay the whole charge on the remaining property, in claim and to bring 
about the sale of the said property, and that such decree is not fit for 
execution and it is invalid, ineffectual and inoperative. 

“(iii) That any other relief, which the Court may find the plaintiff 
entitled to, be granted to her against the defendants, and that the costs of 
tliis suit with interest till realization may be awarded against defendants 
Nob. 1 to 9.” ‘ 

In the view of the Subordinate Judge the prayer 
in the plaint, though it is in form a mere declaration, 
practically asks for consequential relief, and it is as 
a result of this view that he arrived at tlie decision 
that is now impugned . 

It is a common fashion to attempt an evasion of 
Court-fees by casting the prayers of the plaint into a 
declaratory shape. Where the evasion is successful 
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xne ^ History oi decrees merely declaratory is 
interesting, and a considei-ation of it may lielji to a 
solution of the question involved in this appeal. Such 
decrees are an innovation, and they first obtained 
authoritative sanction in England by section .50 of 
the Chancery Procedure Act, 1852. Before this it was 
not the practice of the Court in ordinary suits to make 
a declaration of right except as introductory to relief 
which it proceeded to administer [Seton on Decrees]. 

Seven years later, India followed suit with section 
15 of the Civil Procedure Code, 1859, where it was 
enacted that “ no suit shall be open tf^objection on the 
ground that a merely declaratory decree or order is 
sought thej-eby, and it shall be lawful for the Civil 
Courts to make binding declarations of right without 
granting consequential relief.” By Act X of 1877, the 
Civil Procedure Code of that year, this section ’was 
repealed, but its place had been already taken in 
anticipation by section 42 of Act J of the same year, 
the Specific . Relief Act. That section provides as 
follows : ‘‘ Any person entitled to any legal character, 
or to any right as to any property, may institute a 
suit against any person denying or interested to deny, 
his title to such character or right, and the Court 
may in its discretion make therein a declaration that 
he is entitled, and the plaintiff need not in such suit 
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iuu itirius oi. iiue section are not a jirecise repro- 
duction of the provision contained in the Act of 1859 
and the Englisii Law : in one direction they are more 
comprehensiye, in another more limited. It is com- 
mon tradition that the section was designed to be a 
snbstantial reproduction of the Scotcli action of 
declarator, but whethe]- this be so or not is of no 
great moment. We have to be guided by its provi- 
sions as they are expressed. The section does not 
sanction every form of declaration, but only a decla- 
ration that the plaintitf is “entitled to any legal 
character or to any right as to any property ; ” it^’is 
the disregard of this that accounts for the multiform 
and, at times, eccentric declarations which find a 
jilace in Indian plaints. 

If the Courts were astute— as I think they should 
be— to see that tiie plaints presented conformed to 
the terms of section 42, the difiicidties that are to be 
found in this class of cases, would ' no longer arise. 
Nor would plaintiffs be unduly hampered if the 
provisions of section 42 were enforced, for it would 
be easy to frame a declaration in such terms as would 
comply with the provisions of the section wdiere the 
claim was one within its policy. 

Now, what are the declarations that are sought in 
in this case ? None relate to the plaintiff’s ' legal 
character; so only those are permissible wliic It rpisito 
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1 912 a suit as section 42 of tlie Si^ecific Relief Act contem- 
plates ; and if it is not, then it is not “ a suit to obtain 
a declaratory decree where no consequential relief is 
prayed,” as sanctioned by law. 

The proceedings of this suit confirm this view, for 
Jenkins the plaintiff has successfully sought an interim en- 
junction restraining the defendants, and at tl)is 
moment, the defendants are restrained by an in- 
junction from pursuing the rights they assert to be 
theirs. 

That an injunction is consequential relief is, I 
think, clear ; the language of the Specific Relief Act 
favours that view, and it is one that has the sanction 
of Indian decisions and also of the Court of Chancery 
in Marsh v. Keith (1). 

I would only add this that the limit imposed by 
section 42 is on decrees which are merely declaratory, 
and does not expressly extend to decrees in which 
relief is administered, and declarations are embodied 
as introductory to that relief. For such declarations 
legislative sanction is not required: they rest on 
long established practice. But for all that the Court 
should be circumspect and even chary as to the decla- 
rations it makes: it is ordinarily enough that relief 
should be granted without the declaration. 

The result then is that the preliminary objection 
to this appeal must pi’evail. But we will give the 
appellant an opportunity of making up the deficiency 
of court-fees, provided, she pays the required balance 
within one month from this date. If tiiat be done, 
then it will be open to the apjiellant to ask us to make 
a similar order in reference to the plaint. 

’ f N. R. Ohatteejba J. I agree. 
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IBRAHIM ALI KHAN 


MUHAMMAD AHSANULLAH KHAN, 

AND CEOSS- APPEAL. 

[OM APPEAL FROM THE CHIEF COURT OF THE PUNJAB, AT LAHORE.] 

Kunjpura^ State of Sucession to estate of Punjab Ruling Chiefs — Custom — 
Impartible estate— Primogeniture— Mahomedan law— Suit bij junior 
members of Kunjpura family for shares in estate— I^amindari tights— 
Pt opei ty appertaining to Chief ship up to IS 40 — Property subseguetiily 
acquired. 


Jan. .SO. 


1 he question in this case was as to the rule of succession applicable to 
the Kunjpura State situate in the Cis-Sutlej districts of the Punjab. The 
riasat, or raj, was founded by Najabat Khan, who in 1748 obtained a sanad 
from the Afghan Conqueror, Ahmed Shah Abdali, granting him an hereditary 
jagtr of the villages of which he was then in possession, which were 
declared to be revenue-free, and held subject to the obligation of maintain, 
ing order in his possessions. In 1849, however, tire British Government 
withdrew from the Chief of Kunjpura the civil and "criminal jurisdiction 
under which he had been until then exercising quasi-sovereign pow’ers : 

Held, that it had been establisiied beyond doubt that (he Kunjpura 
estate had, ever since the time of Najabat KJian, descended to a single heir 
who had been recognised as the Chief of an impartible Ha,<iat, and that 
attempts by junior members of the family to obtain shares in it had invari- 
ably failed. The two instances relied on as sliow'ing tlie allotment of shares 
to junior members were, in their Lordships’ opinion, opposed to that conten- 
tion ; and no other evidence had been referred to suggesting that there had 
been a division of the estate in accordance with Mahomedan law. 
The opinion of the' Board of Administration in 1862 that the zamindari 
rights in the villages comprised in the jagir were the subjects of “ inherit- 
ance according to the Mahomedan law,” and should be shared by all the 
of the family, became ineffective, and was never acted upon in tlie 
of the constant claims put forward by the junior membera of the 

" Present : Loud Macnaghten, Loed Eobson, Sni .John Edge and 
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family to a share in the estate; and later decisions on those claims laid 
down in explicit terms that the zamindari rights belonged to the riasaf. 

With regard to the property acquired after 1849, in which the Chief 
Court had decided that the plaintiffs (younger brothers of the defendant 
who had taken possession of all the property as the eldest son) were by the 
Mahomedan law entitled to shares ; 

Held (reversing that decision), that there was nothing to show that the 
Government in withdrawing the civil and criminal powers which the Chiefs 
had exercised prior to 1849 intended to make any alteration in their status 
or to vary tlie rule which had governed the succession to the estate. 
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Cross-appeals from a judgment and decree (21st 
December 1906) of the Chief Court of the Pnnjal) at 
Lahore, whicli varied a judgment and decree (30th. 
November 1901). 

Both the plaintiffs and the defendant were appel- 
lants to His Majesty in Council. 

The parties to the suit which gave rise to this 
apijeai were all sous of the late Muhammad Alt Khan, 
mis of Knnjpura. The plaintiffs were tlie younger 
sons, and the defendant was the eldest son, who on. 
the release of the estate from the care of the Court of 
Wards took i)ossession of the whole of his father’s 
property. The plaintiffs claimed to be entitled to 
share in the inheritance according of the rules of the 
Maliomedan Jaw which, they contended, governed 
the family; and the defendant resisted their claim on 
the ground that in the Ku]ij],)ura family the custom 
of primogeniture obtained, and that he, being the 
eldest son and Cliief of Knnjpura, was entitled to the 
whole of the father’s estate, movable and immovable, 
and that all that the plaintiffs were entitled to was 
reasonable maintenance. 

The question for determination in this was, there- 
fore, whether in the Knnjpura family the rule of pri- 
mogeniture prevailed as a custom having the force of 
law, in regard to all or any of the property claimed, or 
whether, the Mahomedan law was the law of succession. 
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Muhammad Ali Khan died on 13th January 1886, 
leaving five sons, the defendant, the two plaintiffs, ajid 
two other sons, who died without issue and unmarried. 
Tiie defendant was his eldest son by his second wife, 
and the plaintiffs were the surviving sons of his third 
wife. 

The defendant, on coming of age and receiving 
the estate from the Court of Wards, refused to give the 
plaintiffs the share they claimed, which was four-fifths 
of the estate, made out as follows ; — They stated in a 
written notice, dated 17th April 1902, that the heirs of 
Muhammad Ali Khan on his death were the plaintiffs 
themselves, their two full-brothers, and their half- 
brother the defendant. Each heir was entitled lo 
one-fifth of the property. On the death of two full- 
brothers of the plaintiffs, their shares, according to 
law and custom, devolved upon the plaintifla alone, 
who thus became entitled to four shares, and the 
defendant to one share. 

The defendant refused to give them any share what- 
ever of the property, to which he alleged they had no 
right. The plaintiffs thereupon, on 22nd May 1903, 
filed their plaint in which they stated their claim as 
above. 

The defendant filed a written statement in whicli 
he pleaded that the family to which he and the 
plaintiffs belonged were governed not by Mahomedan 
law, but by custom ; that by the custom the eldest son 
inherited all the property left by his father, the other 
sons receiving onlv an allowance fnr tliAir- 
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The plaintiffs in rej)ly to the written statement of 
the defendant alleged that Kunjpnra was not a State; 
that the eldest son had no preferential right ; that the 
property was not free from liability to partition ; and 
that it was governed by Mahomedaii law, and sub- 
ject to be partitioned. They further stated that they 
were entitled to four-fifths of the estate, and not two- 
thirds only ; and that even if Eunjpura were assumed 
to be a State (which they did not admit), the property 
in dispute could not be included in the State, and was 
liable to partition. 

On these pleadings the following issues were settled 
for trial : (i) Whether tlie property is liable to parti- 
tion? (ii) Whether the rule of j)rimogeniture applies 
to the family of the Nawab of Eunjpura? (iii) 
Whether the plaintiffs have any right in the property 
left by their father? (iv) If the plaintiffs have any 
right, whether they can recover it? If so, in what 
manner ? (v) If the issues be proved in favour of the 
plaintiffs, what share of the property they are entitled ? 

The Subordinate Judge found on the first issue 
that no property of any kind had ever been parti- 
tioned in the family to which the parties belonged, 
and that therefore no property left by Muhammad Ali 
Elian, their father, was liable to partition. On tlm 
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btconci issue ne loiind that the rule of piumogeniture 
governed the succession in the family. On the third 
issue he held that the plaintiffs had no right, accord- 
ing to the custom of the family, to have the property 
partitioned. The other issue he held it was, conse- 
quently, unnecessary to decide; and made a decree 
dismissing the suit. 

The plaintiffs appealed to the Chief Court, and a 
Bench of that Court (P. A. Robertson and LaIj Chand 
JJ.) held that the custom of primogeniture was 
shown to have been in force in the Eunjpura family as 
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regards all property wLicIi formed part of the State 1912 

before 1849. 'With regard to lands acquired after that ibkahim 

year, the Court was of opinion that the pensoual law An Khan 

of the parties, the Mahomedan law, applied “ as it mohImmad 

is clear that no other custom has been shown to Ahsanuhlah 

Khan, 

govern succession in tlie family/’ 

The jiidgnient of the Chief Court, in which the 
history of the family is given and the evidence 
(almost wholly documentary) which was before the 
Court is referred to and discussed, was as follows : — 

The Kunjpuras are said to be Rohila Pathans of Yusufzai origin. 

Nijabat Khan, the founder of the family, about the year 1748 received a 
mnod from Abdul Shah Abdali, who was then dominant in the country 
north of Deliii. In tiiis sanad the title of Klian is conferred on Nijabat 
Klian, and 149 villages, Avdiich are stated to already belong to him, were also 
granted to him as japir, and he was granted the enjoyment of the revenue 
of these villages in addition to the proprietary right or hisicadari of the 
villages wliich he had already acquired. In tlie sanad it was laid upon 
Nijabat Klian that he should protect the boundaries of his illaqa and keep 
off tlie thieves and trespassers and preserve peace. The wording of this 
sanad is important, as it makes it clear that Nijabat was already proprietor 
in possession of these villages and was granted a jagir of them a^so, in 
view of his policing them properly and acting as a sort of warder of the 
marshes. Kunjpura lies about 100 miles, roughlj^, north of Delhi, only a 
few miles north of Karnal, and within 20 or 30 miles of Panipat, where the 
great battle between Ahmad Shah Durani and the Mahrattas, which 
shattered the power of both, took place in 1760. Much fighting took 
place about this tract in years following the grant of the sanad. Sikh 
<Sla7’da?''s encroached upon Kunjpura land and a convulsive struggle was 
going on. Nijabat Ali Klian died about 1760, it is said, in defending a 
tower against tlie Mahrattas, and was succeeded by liis son Dalar Khan. 

He had seven sons, and it now becomes necessary to ascertain, as far as may 
be, wliat occurred on his death. Kamal Khan, one of his sons, is said 
to have obtained some villages which were wrested from him by the Sikhs 
and recovered by Dalar Khan, and Ikbtiyar Khan is said also to have had a 
separate holding, but the whole matter is one of tradition only, and that 
extremely vague. The separate holdings of Kamal Khan and Ikbtiyar 
Khan have left no trace in the family history, and it is quite impossible to 
say upon what basis they were acquired, if they ever were so. Daler 
Klian seems to have undergone many vicissitudes and to have lost much of 
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ills estate before he died in 1773, and Gulslier Kiian lost still 
aoeording to Massy, about 1787 the forti 
improve, and at the very end ot the century GulsUer Kin 
established 


more. But, 
iities of the family began to 
I an was imdonbtedly 

as Nawab of Kunjpiira, and he was so recognised by General 

Panon. 

Daler Khan left at least four sons ; of tliese, Qulsher Khan, Karain Slier 
Khan and Shatnsher Khan appear to liave been full brothers, and Game 
Khan a lialf- brother. 

Kaiain Shci Khan unduubteilly obtained certain villages for biniself of 
about Rs. 6,000 in annual value, and succeeded in separating this off from 
the State. Tiie times were troublous, and it is suggested that Karam 
Sher himself acquired these villages, or recovered them from the Sikhs 
b}' his own prow-ess. Purther, Karam Sher Khan outlived Gulslier 
Kliau, and Rahmat Khan, who succeeded Gulsber Khan, was married 
to Karam Sher Khan’s daughter. Be the reason vvliat it may, and 
obviously more tlian one plausible explanation can be given, Karam Sher 
Khan got liis possession separated off. They ^vere not resumed at his 
death, and they have been succeeded to by his descendants in accordance 
with Maliomedaii law. It is, however, to be noted that according to 
the orders of Government, and the entries in records-of-rights prepared 
at settlement, i.6., in the settlement records, it is provided that the lands 
ate to l>e continued to Karam Sher Khan’s family so long as any of his 
descendants remain, and are then to revert to tlie Nawab of Kunjpura. 
None of Karam Slier Khan’s brothers got any separate portion. 

Wc next come to one of the most important occurrences in the family 
history. On the death of Gulslier Khan he w^as succeeded as Chief by 
Rahmat Khan, who it is clear was exercising many of the attributes of 
independent chiefslnp or sovereignty, and lie was conlirrned as an independ- 
ent Chief in 1811 |.>v^ a Droclarnation of tim in 


Ibrahim 
Ali Khan 

w. 

. Muhammad 
Ahsanullah 
Khan. 







VOL. XXXIX.] CALCUTTA SERIES. 717 

arbitration and the award itself are not traceable now, but there is upon the 1912 

re(X)rd an agreement in accordance with the award in which the Nawab 

agrees to give five villages to Ghulain Muhay-ud-din Kiian, instead of the 

Rs, 4, 500, already fixed banahari-saraf as Kanitnimoddait-i-hal^" whatever v, 

exactly that expression may mean. It is quite clear, however, not only Muhammad 

from this but other papers on the record that whatever was granted to or 

taken by Ghulain Muhay-ud-din Khan was not his share in accordance 

with strict Mahomedan law. That document is dated 9th July 1811. 

There is another letter said to be from Rahmat Khan to Ghul am Muhay-ud- 

din Khan on the subject of the fixing of boundaries, dated 4th Zi-ul Ilaj, 

1231 (1815), wliich is relied on for the appellants, but this letter iias never 
been proved nor admitted to be authentic ; and as it was never produced in 
a long series of disputes, we are unable to accept it as gen nine now. 

In 1822, however, further disputes arose, and Mr. W. Fraser addressed 
Mr. A Ross, Agent to the Governor-General, on the subject. A younger 
brother of Rahmat Khan and Ghulain Muhay-ud-din Khan had applied to tlie 
Government to induce his brother and half-brother, that is, Rahmat Khan 
and Ghulam Muhay-ud-diu, to give him maintenance, and an order iiad been 
passed that Ralirnat Khan was to pay two-thirds and Ghulam Muhay-ud- 
din one-third of the maintenance allowance, Rs. 200, granted as tlie brothers 
had divided the inheritance in those shares. Ghulain Muhay-ud-din 

objected altogether to this, alleging that he had not received one-third share, 

and that, what lie had got was not a share, but merely maintenance wiiich 
should not be burdened in favour of other relatives. Mr, Fraser s letter 
setting forth Ghulam Muhay-ud-din’s case is curiously violent, and the facts 
are dealt with fully in a letter from R. Ross, Deputy Superintendent, to 
A. Ross, Agent to Governor- General, dated 2nd July 1882. 

The position and the reasons why Ghulam Muhay-ud-din was allotted 
what was given to him are, however, made clear in the letter of Sir Charles 
Metcalfe, dated 4th December 1822. He says : ‘‘Had the questions there 
been as to the riglit of Ghulam Muhay-ud-din Khan to a portion, as one of ^ 

several younger brothers, he must, I conceive, have received smaller provi- 
sion than what lie obtained. Rut that was not the question, nor was the 
matter settled to the best of my recollection on any ground of right; the 
adjustment was simply an agreement between the parties, both yielding to 

the opinions of the arbitrators. Ghulam Muhay-ud-din Khan was. more in 
the character of a rival than of a younger brother. The two brothers were 
at war. The arrangement concluded between them was considered by me 
more as a treaty of peace between contending parties than as a legal settle- 
ment of mutu a rights.” This letter perhaps throws some light upon the 
reason why Karam Slier Khan obtained separate rights before the advent 
|)f British rule : see Massy, page 173. 
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It is not necessary to g*o through all the correspondence on the subject, 
A letter from Sir David Ochterlony, dated 13th July 1822, shows that in 
hia opinion when the arbitration was carried out between Ghulain Muhay- 
ud-din Khan and the Nawab, the claims of the other younger brothers were 
entirely overlooked, and their existence not brought to the notice of the 
arbitrators. 

The final proposals of tiie Agent to the Governor- General 
the orders of Government are contained in 
1822. In this connection it is important to notice first, 
the letter of Mr. Fraser, which starts this corres 
to Governor- General, Delhi, 

on his behalf, expressions are frequent which d 


Ibrahim Ali 
Khan 

■V. 

Muhammad 

Ahsanullah 

Khan. 


sent up for 
a letter dated 13th August 
however, that in 
sspondence, to A. Ross, Agent 
and which states Ghulam Muhay-ud-din’s case 
dearly sliow that Ghulam 
Muhay-ud-din’s claim was always to proper maintenance, and that his right 
to a share according to Mahomedan law was never even thought of. In 
paragraph 3 he says: “So far back as 1806 Rhamat Klian and Ghulam 
Muhay-ud-din had disputes which terminated in an open rupture. They 
originated in GJiulam Muhay-ud-din’s claim requiring from his brother a 
sufficient maintenance. This was refused by Ralimat Khan, and he seized 
some villages by force. Mr. Metcalfe and myself are both at hand to 
certify that tiie assignment to Ghulam Mubay-ud-din Khan was entirely for 
tlie purpose of providing him with a proper maintenance, and not intended 
to have the appearance even of a division or separation of a sliare from the 
property of the late Ghulam Sher Khan. . . . For Ghulam Mtihay-ud- 
din Khan, I believe, has scarcely an income amounting to a tenth part of 

the income of his fatlier’s property, and what he does possess has always 
been considered in the same light as the maintenance now assigned to 
Rahmat Khan s brother the mainteuance in the payment of wliich 
Ghulam Muhay-ud-din objected to share).” As Mr. Fraser was a strong 
partisan of Ghulam Muhay-ud-din and was urging all he knew in his 
favour, it must clearly be accepted as a fact tiiat Ghulam Muhay-ud-din 
got what he got from Rahmat Khan, not as a share in one sense of Maho- 
medau law, but as suitable niaiiitenance. Sir Cli aides Metcalfe does not 
support all that Mr. Fraser says, and Captain Ross in his letter dated 2nd'' 
July 1822 estimates the actual value of this allotment to Ghulam Muhay- 
ud-din as equal to about ith of the whole Rs. 12,000 as compared to 
Rs, 30,000, Rs. 12,000 out of Rs. 42,000. In referring the question as 
to whether the raaintenance allowance to Ghulam Rasul Khan, Ghulam 
Muhammad Khan and Sher Ali Khan, the younger and half brothers of 
Rahmat Khan, should be paid by Rahmat Khan Nawab alone or by him and 
by Ghulam Muhay-ud-din Khan, his brother, in the proportion of 2 shares 
to 1— the subject is discussed in some detail by the Agent to the Governor- 
General. This is important. Tlie estimate of the annual value of the 
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property held by the Nawab is here given at not less than Es. 42,500, and 
of that held by Ghulam Muhay-ud-din at Rs. 10,500, or about -^th of the 
whole. In paragraph 7 of that letter, Agent to the Governor- General says : 
“ They (the arbitrators) could not liave contemplated that any portion of 
that provision (i.e., the provision made for Ghulam Muhay-ud-din) would 
ever be demanded from him, or that the Chief was to be relieved from any 
part of the burden of maintaining his brothers which the usage of the 
family and the implied conditions on which he held the Chiefship imposed 
upon him. . . Finally, he recommended a reduction in the allowance 

to be made to the three younger half-brothers from Rs. 2,400 to Rs. 1,500, 
and that the whole should be paid by the Nawah Rahmat Khan. The letter 
concludes as follows : — By an arrangement thus modified Nawab Rahmat 
Khan would not have to pay so much by Rs. 100 as the sum he has already 
consented to pay, neither could Ghulam Rasul Khan and his brothers object 
that their provision was reduced to less amount than they are entitled to, 
while by Ghulam-Muhay-ud-din excused from contribution the usage of the 
family and also the conditions of the deed under whicJilie enjoys his present 
income, understood to have been granted by the Resident, would remain 
inviolate.” These proposals were accepted by tlie Governor-General in a 
letter dated 15th January 1823. 

It is quite clear from the discussion and decision in the case that Ghulam 
Muhay-ud-din Khan himself took up the position that what he had received, 
large as it was, was only suitable maiutenauce, the amount of winch has 
been settled by arbitration, that the three younger brothers, who, although 
half-brothers, would under M ah omedan law take an equal share with their 
other brothers in their father’s estate, claimed maintenance and only received 
an allowance of Rs. 2,000 among them, and that the officers who dealt 
with the case accepted the family usage to be that the person holding the 
Chiefship for the time being was bound to provide suitable maintenance for 
his younger brothers out of the father’s estate to which he alone succeeded. 
The learned pleader for the appellant could only urge in deprecation of the 
efect of this instance that Ghulam Muhaf-ud-din took up the position that 
his grant was for maintenance only to suit his own ends and to avoid con- 
tributing to his younger brother’s maintenance ; but even if this were so, the 
fact remains that he did take up this position, and that the British officers 
held tliat his contention was in accordance with the family usage, and no 
explanation wliatever is given for the fact that the three younger brothers, 
equally entitled, clearly never set up any claim to anything but maintenance, 
to which they did set up a claim, which was granted to the extent of 
Rs. 2,000 only. Ghulam Muhay-ud-din Khan died in 1841. Muhammad 
Yar Khan was a minor, but strong claims were put forward on his behalf to 
succeed to the whole property of Ghulam Muhay-ud-din Khan. The letter 
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of Gr. Clark, A. G. G., dated 21st July 1841, is important. In tiiat letter 
the opinion of the writer — that Ghulam Muliay-ud-din liad got far more than 
he was entitled to in 1806 to 1811 — is clearly indicated ; he says in paragraph 
4 : “Hence this office has ever since frequently engaged in investigating or 
preventing the misciiievous consequences of his constant endeavours and 
occasional claims to assume a share also of the authority of tlie Chief.” 
He is spoken of as a usurper, clever and ambitious, and his nephew, Baha- 
dur Jhan Khan, who succeeded Eahimd Khan in 1822, as a man of ver}^ 
mean abilities. In paragTaph 6, C. Clark remarks : If the British Govern- 
ment would maintain the petty Ciiiefs in the rights wliich it finds them 
enjoying, the appeals of the younger brothers to its intercession should 
never he listened to beyond the point of securing to them sucli amount of 
provision as the usage of the family sanctions.” 

In paragraphs 10, 11 and 12 he says: “The letter of Sir D. 
Ochterlony, dated IBtli July 1822, and in particular paragraphs 6 and 7, and 
the letter of Mr. A. Ross, dated the 13th August 1823, contain, I think, 
all tliat is necessary to establish the rights of the Kau now to recover, as 
he claims to do, some portion of this assignment. Mr. Ross, it will be 
observed, states that the provision so assigned and was judged by the 
arbitrators to lie necessary for Ids (Muhay-ud-din Khan’s) support in a 
manner suitable to his station, as full-brother of the Chief, and the annexed 
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forwarded with your letter under ackowledgment, especiaUy of the despatch 
of the Agent of Delhi of December 1836, the Honourable the Lieutenant- 
Governor is of opinion that the child 
share of the patrimony than any otl 
view of the case His Honour concurs 
portion of land you propose assigning 
his maintenance, while the reiuaiiid( 

Chiefshipd’ 

Here it is again clear that the British 
Ghulam Muhay-ud-di 
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a officials and the Government held 
if 8 grant to ijave been maintenance only, and accord - 
ingly much the greater }>art of it was resumed on lu‘s death. 

Tin's Muliuminad Yar Kban brought a suit in April 1861 for certain 
lands, etc., which he alleged had come to Ghulam Muhay-nd-din, his father, 
oil partition. That suit was dismissed, it being remarked in the judgment 
of the Commissioner and Superintendent of the Cis-Sutlej Division that 
whatever the appellants got previously, it was on account of maintenance 
allowance. The appellant himself admitted this fact. Even if he had not 
admitted it, still the maintenance allowace cannot be said to be a sbaro as 
stated l.)y the appellant in the petition of appeal. 

^ Hero we lind a definite claim to a share fought out and dismissed, it 
being clearly decided that maintenance only can be claimed. A further 
claim was dismissed by the Deputy Collector of Thanesar on 28th November 
1853. After Mubamniad Yar Khan’s death in 1882, we find that the then 
Nawab jpiiammad Ali Kban sued Alimnd Hussain Khan and Muhammad 
Hasan Khan, sons of Aluliammad Yar Khan, to recover the lands grunted 
to Miihauinmd Yar Khan for maintenance, and his suit was decreed by tiie 
Subordinate Judge of Karnai on lltbJuly 1885. There was a clear issue 
as to whether or not tlie land in dispute which forms part of the grant to 
Ghulam Muhay-ud-diii Khan and bad been continued to Muhammad Yar 
Khan had been granted as maiiiteuaiice or not, and it was judicially decided 
that it had lieeri so granted. This concludes the history of the grant to 
Ghulam Muhay-ud-diii and the claims of liis descendants. 

It will be most convenient first to deal with all the cases in which claims 
have been actually made, either by i.etition to Political or Revem.e Tiv„ 
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Ixunjpura. To the effect of this proclamation we shall return later. 
Muhammad Ali Khan died ip 1866, and it is his property which is now in 
dispute, his sons having been aU minors at his death and the estate having 

been taken over by the Court of Wards. 

To return to the sons of Rahmat Khan. In 1833 Shah Baz Khan sued 
his brotlier, Ghulam Ali Khan, the then Nawab, for partition, 
judgment it is noted that the defendant Xawab Ghulam 
the custom to be that tlie plaintiff, Ids brother, sliould 
maintenance, and it is mentioned that 
his brother, Ghulam Ali Khan, liad himself taken fiv 
and now having become Nawab he 
maintenance to 1: 


IiniAHiM Ali 
Khan 


Muhammad 

Ahsanullah 

Khan. 


In tlie 
Ali Khan stated 
receive ffve wells in 
when Bahadur Jang Klian was Nawab? 

— wells for maintenance 

proposes to pass on these five wells for 
^ Ilia younger brotbcr, the plaintiff, Shah Baz Klian. It was 
uoted that no suit had been brought in Bahadur Jang Khan’s time, and 
that if Shah Baz Khan was entitled to partition, 'so was Jan Baz Khan who 
had brouglit no such claim. Tlie final order was : “ In my opinion it is 
proper that the plaintiff should be obedient to the defendant, his elder 
brother, wlio has agreed to fix the maintenance according to Jiis promise ” 
Tills decision was by Thomas Metcalfe, on 26th July 1836. as Agent 
at Shahjahanabad. Tin's was approved by the Local Government, wl.o 
requested the Nawab to do justice to his brother by fi.xing his maintenance 
according to the custom and practice obtaining among the other Bairn of 
Kunjpura. 

In^ 1850, after the proclamation of 1849. again we find Shahbaz Khan 
asserting his claim against Muhammad Ali Khan Nawab, and again his suit 
was dismissed on the ground that the State lands were not liable to partition 
and that only grant of maintenance had ever been iiiade. 

On appeal it was held by the Sotllernent Officer that : “ It is proved by 
all the documents sent from the Agent’s office that tlie land attached to 
the said wells iind cash amounts were fixer] .r, 
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did not belong to the State, tliat like other movable and immovable property 
it should bo given by idght of inheritance according to Mahomedan law. 
and that all the descendants of Nawah Rahmat Khan who acquired 
the zamindari had rights in it.” All the three members of the Board 
concurred in the above point, and for the final decision of the case the 
po-ssession of Jan Baz Klian and Sliah Baz Khan was relied upon, that is 
whether they held possession in Sharafabad or not. Tlio parties and we 
ourselves have made great efforts to find this judgment of 8th January 1862, 
but it is not forthcoming. The suit was finally dismissed on the ground that 
Jan Baz Khan and Shah Baz Khan had not liad possession within 12 years. 

This includes the history of the claim of Shah Baz. Jan Baz Khan, also 
brother of Rahmat Khan, sued in 1850 for one-third share out of the 
property attached to the Kunjpura State, and for entries to be made in 
Settlement records in his name a.s regards one-third share. This claim was 
dismissed on the ground that it was quite clear that the State was not liable 
to partition, and the fact that Grliulam Muhay-ud-din Khan had in his 
application sent to the Government clearly alleged that he had received no 
share out of the State, that whatever he received was by way of maintenance 
allowance, that it was a great hardship if iie was forced to pay for the main- 
tenance of his other brothers, as mentioned in the letter of Mr. Lawrence, 
the Agent to the Governor- General, dated 12th August 1822, was relied on 
inter alia. The suit was dismissed by Mr. W. Wynyard, Settlement Officer, 
Cis-Sutlej districts, on 27tli November 1850. Finally, the matter came on 
appeal before Sir Flenry Lawrence, fir.st member of the Board of Administra- 
tion. . The appeal was dismissed, the order dealing seriatim with the 
grounds of appeal. One of the grounds (2) urged was that as the Rais had 
by the notification of 1849 been deprived of civil executive powers, the 
State of Kunjpura was no longer like those States, the partition of which is 
imposjible ; but Sir Henry Lawrence’s decision, wliicb is badly translated 
and IS not too lucid in original, was to the effect that the reduction of the 
civil and criminal powers did not render the State liable to partition. 

Two otlier cases which do not appear in the printed paper-book require 
notice. 

In 1882, one son of Muhammad Yar Khan claimed further maintenance 
from the then Nawab, and the matter was referred to the Local Government. 
The then Lieutenant-Governor, Sir diaries Aitcfaison, pointed out that it 
was not a matter which could be settled by executive authority, and that he 
could only dispose of it finally if asked to act as arbitrator* between the 
parties, which he was willing to do. He wa.s appointed arbitrator, and in 
Ins award clearly accepted the principle that all that the younger members 
of the family could claim from the Nawab was reasonable maintenance. 
The award was given in 1884. 
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in December 1870, the sons of Muhammad Sher All Khan on 
sons of Nawab Gukber Khan, lialf-brother of Eahmafc Klan 
fought a su.t against Nawab M.,.hnmmad Ali Khan, tl,e jag 
Kunjpura, for a continuance of ti,o allowance made to tbeir fatbor f 
tenance. It will be re.nemtered that it was decided in 1822 that t 
of the .nai„tonancoallotte.l to the three you.ger half-brothers ol 
Raiimat Khan was to bo paid by the Nawab alo.m, and no part , 
abdam Mnhay-nd-din Khan. It was held that the suit, in w 
plaintiff alleged that the grant for maintenance was in perpetuity wi 
by a Oivil Court, and this Court finally decided that the grant for , 
ance was for life only, they being only life grants resumable after tl 
ot the grantee by the reigning Nawab. Throughout the case it neve 
to have been even suggested that tiioy were entitled to share in tiie 
tance according to Mahomedan law ; tho claim of the plaintiffs w 
the} weic entitled to succeed to the m Minton n.noa i-i. . • 
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into possession of the State because it was hereditary and ancestral, and all 
other property of which he was possessed. Upon this the Qanungo made a 
report, and an order to the following effect was passed in the settlement 
record on the 9th May 18.32 : “ The enquiry and statement of the Qanungo 

of Mahal and a perusal of some of the papers relating to the previous 
settlements and received from the office show that the samindari riglit of 
the village in question belonged to Eahmat Khan of Kunjpura. After 
the death of Rahmat Khan, his eldest son, Bahadur Jang Khan, and 
after the death of Bahadur Jang Khan, his real brother, Ghulam Ali Khan, 
come in possession thereof. Although the said Ghulam Ali Khan has two 
rightful real brothers, namely, Shahbaz Khan and Janbaz, but according to 
the custom of his family Ghulam Ali Khan, masnad-nashm of the Knnj- 
pura State, holds possession of the zamindari rights of the villages in 
question.” 

An extract from tlie record-of-righfcs of mauza Easulpnr, pargana 
Sarsawa, for the year 1232 Fasli (1829) gives an account of the village "and 
of the rights of the hiswadarU. This is a valuable piece of evidence. It 
cleaily recites that whoever sits on the Tnasnad., becomes proprietor of the 
ancestral estate and responsible to meet the expenses of his brothers and 
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relatives to the extent of their capabilities and relations to the Nawab, but 
there was no custom of partition ; hence tlie entries were made in favour of 
one alone, and according to the custom of the family of the said Nawab tlie 
sliares of the remaining co-sharers have not been set forth. 

A somewhat similar note is given in an order by Mr. Tranco, Collector of 
the MuzafEarnag-ar district, on 3rd April 1833, in which the custom of the 


family is again set forth and entries ordered to be made in accordance with 
it. In 1849, as noted above, the State was deprived of civil and criminal 


jurisdiction, and the, Nawab reduced to the position of a private citizen. 
Notice of this was sent to Muhammad Yar Kliau through the Nawab. Tlie 
fact that notice was sent was urged for tlie appellants as showing iudepend. 
ence, but it was sent through the Nawab, which negatives tlie idea. 

Shortly after 1849 settlement operations began, and several of the orders 
quoted above were passed during the progress of settlement proceedings. 
We hnd at Settlement tiiat there were various disputes, but as regards the 
villages then in the Nawab’s possession he was entered as owner. In the 
wajibularz of the 30th October 1853, the following entry occurs in respect 
of the following villages ; Muhay-ud-dinpur, Chhapra, Rasulpur, Sharafa- 
had. In this village the famJardar, japirr/ar and xamiijdor is one and the 

same person, and he has not the right of alienating the jagir and zambidari 
estate, for the reason that the zamindari estate belongs to the State. 
Curiously enough the entry made as to mauza Kunjpura itself is not 
identical with these. It is dated 1856, and does not contain the proviso 
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against alienation, though it recites that tiro Nawab is sole eamindar, bisioadar 
and jagirdar. In the Saharanpur villages of Mustafapur, Khazanpur 
Kahadpur and Rasulpur, tahsil Faizabad, Saharanpur, tlio entry is : “ Tlio 
village is lield zamindari tenure, and relates to Kunjpura State. Only I, 
Muhammad Ali Khan, masnad nashin, am in possession of it. No oo-sharor 
can liave it partitioned.” Tliis is dated 30tli September 1859. 

When Muhammad Ali Klian succeeded in tlio end of 1849, after the 
issue of the proclamation taking away the best remnant of sovereign rights, 
he was acknowledged as titular Kawab, and was invested witli a robe of 
State (see letter No. 2454, dated 22iid November 1849, from Sir Henry 
Elliot, Secretary to the G-overnment of India, to Board of Adinini.stra- 
tion). T\\Bjagir, it is admitted, was continued entirely in the name of the 
now Nawab, and the entries in the settlement of 1889 was also in favour, 
e.vcept that as regards the icajihularz (village administration papers). The 
entry m 1889 is to the effect that no entry on thi.s point is necessary. 

The Kunjpura has been brought under the special Act passed in 
amendmont of the Punjal) Laws Act of 1872 in 1900, and known as the 
Punjab Descent of Jagirs Act. 

The oral evidence is really of very little value, but we have perused 
it all. 

It appears to us upon a review of the evidence upon the record that the 
mistom set up by the defendant as having obtained in the family up to 1849 
la proved beyond all doubt to have been the rule of succession. No doubt 
up to 1806, when the State came under British protection, times had been 
very tronblous. but this only renders the probability tliat tlie eldest son, or 
as IS stated in tlie settlement reooids of one of the Saharanpur villages in 
1833 tlie ablest (^a^7r) son, would succeed to the rnasnad, and then whoever 
l>ecame mamad-nashin succeeded to tlie wliole property of the State subject 
to the duty of providing suitable maintenance for the vounp-er 
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All Khan, Nawab of Kunjpura, decided by this Court finally on review on 1912 

nth January 1873. The case now before us, it is urged, is the first case 

which has occurred since the proclamation of 1849, in which a Nawab has 

died leaving more than one son, and, it is urged, the resumption of the v. 

“ sovereign rights ” and the reduction of the Nawab to the position of a Muhammad 

private gentleman, completely altered the whole aspect of the case,' and 

destroyed the binding force of the custom, if it had every existed. 

There does not appear to us to be sufficient reason to hold that the 
family custom, which we hold to have been established before 1849, was 
abrogated by the proclamation so far as concerns the property which was 
' then the property of the State. We know that this could not liave been in 
accordance with the policy of tlie Supreme Government, and we know that 
in 1849 when the Nawab, Ghulam Ali Khan, died, after the issue of the 
proclamation, liis son was allowed to succeed to the title of Nawab, and was 
invested with a robe of State (letter 219, dated 4th February 1800, from 
the Punjab Board of Administration, to Commissioner and Superintendent, 

Cis-Sutlej States). 

The Supreme Government undoubtedly took away certain powers and 
privileges ; it had done sometiiing in this direction in 1837, on which occasion 
it took away the rights of the Nawab to levy dues, and it at once upon that 
occasion allotted compensation for the resumption, whicli is still paid. We 
are not to assume any intentmn cn the part of the paramount power to 
interfere further than was necessary for tlie carrying out of 'his purpose, 
whicli was to provide for the good government of the State, and there is not 
only no indication tiiat tliere was any interference with family custom, but 
every indication to the contrary. We find in the case of Mahamraad Afzal 
Khan v. Ghulam Kasim Khan (1) that these principles received full assent 
of their Lordsnips of the Privy Council. In that case the vicissitudes 
undergone by the Nawabs of Tonk liad been even greater than in the case of 
the Kunjpura family, and the land there in dispute had been actually for 
years out of the possession of the Nawab’s family and had been re-granted , ’ 

by Government. The case for the existence cf a precisely similar custom 
set up by the Nawab of Tonk was not nearly so strong as it is in regard to 
the Kunjpura family. 

We think, tlierefore, that the custom set up by the defendant Nawab is 

out as regards all property which can h’e shown to have formed part of . ^ 

the State before 1849. But as regards lands subsequently acquired, we think 
the case is different. The custom owned its rise and raison d'etre to the 
existence of the State and the exigencies of Chiefship. A family custom, 
lespected by the authorities and fully establisiied as accompanying tJie 


,(1?(1 903) 1. L. R. 30 Calc. 843 
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1 912 Chiefship, must be held to obtain as regards the estates of the Ghiefship as 
Ibrahim Ali Chiefship ceased as an independent entity, it was not 

Khan privileges but duties and liabilities also which were abrogated, and we 

do not think that lands and property iicquired by the Nawab after 1849 with 
income, which he was admittedly competent to deal with as iie pleased, can 
be held to be subject to the same rule of succession now as the land which 
once appertained to the chief as chief. And here also we can obtain 
valuable guidance from the case of Mahammad Afzal Khayi v. Ghulam 
Kasim Khanil) quoted above and known as the Tonk case, decided by a 
Division Bench of tliis Court on 3rd January 1898, and by their Lordships 
of the Privy Council On 15th May 1903. 

It appears from the judgment of this Court at page 844 of I. L. R. 30 Calc., 
that there was alarge amount of property in general of over 32,000 kanals 
4,000 acres, wliich the Nawab did not even -claim to be subject to the 
special custom of primogeniture set up, although it had been acquired by tlie 
Nawabs, and there was also certain other property of small area which was 
claimed, but to wliich the rule of primogeniture was held not to apply. We 
would apply the same principle here, and we shall uphold the decision of tlie 
lower Court and dismiss the claim as regards all the lands which were owned 
by the btate as a State before 1849, and which we hold includes all the lands 
then in the Nawab’s possession and so entered in the Settlement Records of 
1852, and we shall decree their share to the plaintiffs of the remaining lands 
holding that as regards those the pergonal law of tlie parties, that is the Malio- 
medan law, must apply, as it is clear that no other custom has been sliown to 

govern succession in the family. 

On these appeals, 

DeGruyther, K.C., and Boss, for the appellant in 
the first appeal and respondent in the second appeal 
contended that the evidence established that ia the’ 
Knnipnra family the rule of primogeniture prevailed 
as a custom having the force of law in regard to all 
the property in suit. Reference was made to the 
“Chiefs and Families of Note in tlie Punjab” by 
Sir Lepel Griffin and Colonel C. F. Massy (ed. 1909) 
La revised edition of Massy’s “ Punjab Chiefs ” (1890)], 
pages 14, 15, 18 and 19, 8undamlingasami Kamoya 
Naik V. Bamasami Kamay i Naik (2), Beer Pertah 

(1) (1903) I. L. R. 30 Calc. 843 : (2) (1899) I. L. R. 22 Mad. 516 • 

L, R. 30 I. A. 190. L. R. 2fi T A 
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Sahee Y. Bajender Pertdb Saliee (1), Bam Nundun 1912 
Singh Y. Janki Koer(2), Mahammad Afsal Kha 7 i i^^~^ 
Y . Ghulam Kasim Kha^i (S) . The acquisitions since Khan 
1849 formed part of the impartible estate, and jiuhammad 
descended, as that estate did, and by the same law. -^^“hullah 

Lakshmipa thi y. Kandasami (4i), S irabjit Par tap 
Bahadur Sahi y. Indarjit Partap Bahadur Sahi (5), 

Ishri Singh y. Baldeo Singh (6), and Kachi Kaliyana 
Bengappa v. Kachi Yava Beyxgappail) were referred 
to. The judgment of the Chief Court of the Punjab 
in Mahammad Afzal Khan v. G-hulam Kasim 
Khan (3) had no bearing on the present case. 

Sir B. Finlay, K. C., and (x. Considine O’ Gorman, 
for the respondent in the first appeal and appellant in 
the second appeal, contended that in the succession to 
the property in dispute the family was governed by 
the Mahomedan law. None of the property was at 

any time held by the Chief of the State as Chief, nor 
did it belong to the State. In any event, when in 1849 

the State was deprived of its independence and the 
Chief reduced to the status of a private citizen, all the 
property then held by him became in his hands 
subject to the ordinary rules of the Mahomedan law. 

As regarded the zamindari rights the ordinary 
Mahomedan law applied. Reference was made to 
the decision of Sir J. Lawrence in 1852 in a settlement 
ca^e, as to the descendants of Rahmat Khan, referred 
toil! the judgment of the Chief Court (8). Primd 
jfhcic Mahomedan law was applicable. If any custom 
as primogeniture was alleged to exist, it must be 
proved, and it has not been established on the evidence 

(1) (1867) 12 Moo. I. A. 1, 18, 23. (5) (1904) I. L. B. 27 All. 203. 

(2) (1902)1. L.B. 29 Calc. 828, 851 ; (6) (1884) 1. L. R. 10 Calc. 792 807' 

L. R. 29 I. A. 178, 193. L. R. 11 1. A. 135. 148. 

(3) (1903) I. L. R. 30 Calc. 843, 862; (7) (1905) I. L. R. 28 Mad. 508, 512, 515; 

L.R. ^ I. A. 190, 199. L. R. 32 I. A. 261, 265, 268. 

>>4) (1892) I. L. R. 16 Mad. 54, 59. (8) Mnie, p. 722. 






ilMB 


iiiil 








INDIAN LAW HBPORTS 


lecora [mr. ameer Ali pointed out that if 
:brauim Ali Maliomedaii law applied, it was in this case subject to 
^ • a custom, namely, that the daughters did not succeed, 
Mchammad which would be an alteration by custom of the 
Mahomedan law]. The daughters never claimed; 
there was an agreement in the Courts below that 
daughters would not, by long custom in the family, 
succeed. If there was any custom of primogeniture, it 
would only be as regards the estate itself, ajid would 
not apply to any other property as acquisitions to the 
estate : there was no evidence of that having been the 
case, nor was there any reason why it should be so. 
There was a distinction shown between the /agrir rights 
and the proprietary riglits. In any event, in respect 
of all property acquired after 1849, no previous family 
custom would apply, aud the Mahomedan law there- 
fore applied- to that. Reference was made to Beer 
. . Pertah Sahee v. Baiender Pertah Sahee (1), Bam 

Nundan Singh v. Janki Koer (2), Kachi Kalitana 
Bangappa v. Kachi Yuva Bangappa (3), Lakshmi- 
pathi V. Kandasami (4), aud Sarahjit Partap Baha- 
dur Sahi V. Indarjit Partap Bahadur Sahi (5), which 
were distinguished from the present case. “ The 
Punjab Chiefs,” by Colonel Massy (ed. of 1909), 
pages 11 and 19: Ishri Singh v. Baldeo Singh (G), 
Baja Bup Singh v. Bani Baisni (7) and Muhammad 
Khan v. Grhulam Kasim Khan (8) were also 
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The judgment of their Lordships was delivered by 1912 

Me. Ambee Ali. The sole question for determina- 
tion involved in these two appeals relates to the imie 
of succession applicable to the Knnjpura State lying Muhammad 
in what are called the Cis-Sutlej districts of the 
Punjab. 

The Kiinjpnra riasat lies about 100 miles to the 
north of Delhi, in the district of Karnal, and was 
founded in the fii'st half of the 18th century by an 
Afghan soldier of fortune of the name of Najabat 
Khan, who, like many other adventurers, native and 
foreign, had taken advantage of the troublous times 
when the whole fabric of the Mogul Empire had fallen 
to pieces to carve oirt a small principality for himself. 

In 1748 he obtained a sanad from the Afghan con- 
queror Ahmed Shah Abdali, also called Duraiii, then 
in the height of his power in Northern India, granting 
him a “ hereditary yagir ” of the villages, 149 in 
number, of which he was in possession at the time. 

The villages were declared to be indm or revenue- 
free, and he was to enjoy thenceforth the revenue 
payable to the Imperial Government, subject to the 
obligation of maintaining order in his ifega or 
possessions. 

It is not disputed that the chief ship has from the 
time of Najabat descended in the male line to a single 
heir, and that heir has been Invariably the eldest son, 
save in one instance, where the deceased left no 
issue and was succeeded by his eldest surviving 
brother. 

Nawab Muhammad All Khan, the seventh in des- 
cent from Najabat Khan, succeeded to the chief ship 
in the year 1849. He died in 1886, leaving several 
sons, three of whom only are now suiwiving, viz., the 
defendant Ibrahim Ali Khan, the eldest, and the two 
plaintiffs, respondents in the first appeal. 
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He left al.so three daughters, but both parties arc 
agreed that by the custom of the family they receive 
no share in his inheritance. 

The defendant was a minor at the time of his 
father’s death, and during his minority the Court 
of Wards managed the estate. In 1900 he attained 
majority and assumed charge of the propertle.s. 

The plaintiflfs claim that under the Mahomedan 
law, which they allege governs the succession in thei r 
family, they are entitled to shares in the Kunjpura 
Estate, and they brought this suit against the defend- 
ant in the Court of the District Judge of Karnal for 
partition, possession and “ rendition of accounts.” 

The defendant contested the action on the allega- 
tion that the estate of Kunjpura was an impartible 
riasat or principality which had been recognised as 
such by the sovereign iJower, and which had descended 
under the custom governing the family by the rule 
of primogeniture, and that the younger male members 
had no title beyond a claim to reasonable maintenance. 

It will be noticed that both parties allege the 
existence of a custom at variance with the Maho- 
medaii law with regard to succession in their family ; 
the plaintiffs restrict it to the exclusion of females 
from inheritance, whilst the defendant asserts that it 
extends to the younger male meinbex-s. 

The District Judge found in favour of the custom 
alleged by the defendant, and dimissed the plaintiffs’ 
suit. On appeal, the learned Judges of the Chief Court 
liave affirmed the view of the District Judge in respect 
of all property that appertained to the riasat prior to 
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“ the chiefships ceased as an independent entity,” 1912 
and consequently lands and property acquired by the ibrathm Ah 
Xawab after 1849 were not subiect to the same rule of 

' V. 

succession as was applicable to “ lands which once Muhammad 
appertained to the Chief as Chief.” Ahsanudhu 

In this view they decreed the plaintiffs’ claim in 
respect of their shares mider the Mahomedan law 
in the latter proioerties. 

Both parties have appealed from the decree of the 
Chief Court. The defendant contends that the learned 
Judges are in error in drawing a distinction between 
the properties held before and those acquired after 
1849, and that the custom, the existence of which has 
been found by both the Courts in India, applies to ail 
property. The plaintiffs on the other hand urge that 
the custom alleged by the defendant, on whom the 
onus lay, has not been established ; and that in any 
event the effect of the withdrawal in 1849 from the 
Chiefs of all civil and criminal powers was to reduce 
their status to that of private citizens, subject to their 
ordinary personal law. That, in substance, I’epresents 
the contentions of the parties before this Board. 

The Chief Court has traced the history of the 
Knujpura family with much care and discrimination. 

Their Lordships do not, therefore, propose to discuss 
the evidence at any length, for they find it established 
beyond doubt that the estate of Kunjpura has, ever 
since the time of Najabat, descended to a single heir, 
who has been recognised as the Chief of an impartible 
riasat, which is the Arabic or Mussulman synonym 
of the! Hindu word raj ; and that attempts by junior 
members of the family to obtain shares in the riasat 
properties have invariably failed. The two instances 
on which the plaintiffs rely as showing allotment of 
shares to junior cadets of the family appear to their 
Lordships to be clearly opposed to their contention. 
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1'^i6 firsf' is the case of Karam Slier, the second brother 
Ibiuhim Ail of Gttlsher Khan, third in descent from Najabat, who 
Khan obtained, under circumstances that cannot be ascer- 
^[uhamha^d tained at this distance of time, several villages which 
Khan. Were sej)ar ted from the jagir, and ai’e still held by his 
descendants. There is nothing, however, to show 
that the villages Karam Slier received bore any 
relation to the share he would have been entitled to 
on partition under the Mahomedan law. Nor does 
it appear or is even alleged that Gulsher Khan’s 
brothers other than Karam Slier obtained any share 
of the family properties. In 1851, whilst the dastur- 
ul-atnal or settlement records of these villages were 
in course of preparation, Nizam Ali Khan, the son 
of Karam Slier, apiilied to have his name entered as 
of the villages in question. His aiiplication 
was resisted by Nawab Muhammad Ali Khan, who 
was then the rai's of Kunjpura, on the ground that the 
villages held by the applicant had been given to him 
foi maintenance, and that they should revert to the 
chief on his (the applicant’s) death without male issue. 
The Commissioner of the Ois-Sutlej States, within 
whose ^jurisdiction Kunjpura lay, after recording the 
Nawab s objection, made the following recommenda- 
tion to Grovernmeiit : — 

“I tlunk tliat all the villages and land possessed by the younger 
brandies of the family should be held and recorded to be component parts 
of the Chiefs integral ostfito, that while the present incumbents or any of 
their descendants are living, tlie Chief be altegether debarred from disturb- 
ing or interfering with tiieir possession, and that, on failure of issue in any 
branch, the lands composing the maintenance (guzarah) of that branch 
revert to the Chiefs integi-al estate, in place of lapsing to the dovernraent, 
as they would do, were they severed from that estate. The dastur-ul-amal 
would thus be drawn in the name of the Nawab Rais (the Chief).” 

The Commissioner’s view was accepted and aflirm- 
ed by Government on the 31st October 1851, and the 
final order was passed by him on the 17th November 
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following. It is “clear, therefore, that neither the t9t2 
Grovernment nor the Chief ever recognised that the ibrI^ Au 
villages received by Karam Sher were in lien of liis 

V. 

share by riglifc of inheritance under the Ivlaliomedan Muhammad 
law. On the other hand it was alleged on the first 
opportunity that offered itself that the villages had 
been granted to Karam Slier and his male descendants 
for maintenance, and that they were to revert to 
the riasat on the extinction of his male line, and 
this contention was accej)ted and afllrmed by the 
Government. 

The other instance is that of Ghnlam Mnhay-ud- 
din Khan. Gnlsher died in 1864, leaving several sons, 
of whom the eldest, Rahmat Khan, succeeded to the 
rias it. Quarrels then broke out between him and his 
second brother, Ghulam Muhay-ud-din, about the 
latter’s claim for maintenance, which at last became so 
violent that the British authorities, who had in the 
year 1806 assumed charge of the Cis-Sutlej districts, 
were compelled to interfere. The dispute between 
Rahmat Khan and Ghulam Mnhay-ud-din was referred 
to the arbitration of the Resident at Delhi, Mr. 

Metcalfe (afterwards Sir Theophilus Metcalfe) and 
Mr. Fraser. As a result of the arbitration, Ghulam 
Muhay-ud-din obtained a number of villages yielding 
a considerable income. Upon the evidence their 
Lordships have no hesitation in agreeing with the 
Chief Court that he received them in lieu of main- 
tenance. In fact some years later, when a younger 
brother applied for maintenance out of the properties 
in the possession of Rahmat Khan and Ghulam Muhay- 
ud-din respectively, the latter objected to his being 
made liable on the ground that he himself had obtain- 
ed for maintenance the villages held by him, and he 
was accordingly exempted from the obligation of con- 
tributing towards the younger brother’s maintenance. 
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Gliulam Muliay-ud'din died in *1841, and a claim 
was put forward on behalf of his minor son, 
Muhammad Yar Khan, to the possession of all the 
villages that had been held by him. But a part only 
was assigned to Muhammad Yar Khan for his main- 
tenance, whilst the rest reverted to the chiefship. 

As already observed, these two cases, far from 
supporting the plaintiffs’ allegation, appear to their 
Lordships to be quite opposed to it. No other evi- 
dence has been I'eferred to to suggest that there has 
ever been a division of the estate in accordairce with 
the rules of the Mali omedan law since the time of 
Najabat Khan. It was, however, contended on behalf 
of the plaintiflfs that although the jagir may be 
impartible and descendible by the rule of primo- 
gcuiture, the samindari rights in the villages 
comprised in the jagir cannot be so treated in. the 
absence of clear evidence of custom applicable to 
them. In support of this contention reliance was 
placed on the dictum of Mr. Lawrence (afterwards 
Lord Lawrence) pronounced in 1852 in a case which 
hud come before him as a member of the Board 
of Administration. Janbaz Khan and Shahbaz Khan, 
two yonnger sons of Eahmat Khan, had preferred a 
claim for share.s in the samindari rights in one of the 
villages appertaining to the Kunjpura Estate. Their 
application was dismissed by the Commissioner. On 
ajqieal to the Board, Mr. Lawrence expressed himself 
as of opinion — 

Tliat zamindari rights did not belong to the State, that, like other 
movable or iininovaljle property, it should be given by right o£ inheritance 
according to Maiioinodan law, and that all the descendants of Nawab 
Eahmat Khan, who had acquired this zamindari, had riglits in it. 

The other members appear to have concurred in 
this view. But the final decision was made dependent 
on the determination of the question whether Janbaz 
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income which he was admittedly competent to deal with as lie pleased, 
can be held to be subject to the same rule of succession now as the land 
which once appertained to the Ciiief as Chief. ” 

Their Lordships regret to be unable to follow the 
reasoning on which the view expressed by the learned 
Judges proceeds, or assent to the conclusion at which 
they have arrived. There is nothing to show that the 
G-overnment, in withdrawing the civil and criminal 
powers the Chiefs liad hitherto exercised, intended to 
make any alteration in their status or to vary the rule 
which had governed the succession to the Kunjpura 
Estate. The withdrawal of those powers was no 
doubt due to the needs of administration, but that 
circumstance cannot affect the custom under wliich the 
entire estate descended by the rule of primogeni- 
ture to a single male heir. 

On the whole their Lordships are of opinion that 
the appeal of the defendent Ibrahim should be decreed, 
and the plaintiffs’ suit dismissed. They will accord- 
ingly humbly advise His Majesty to discharge tlie 
decree of the Chief Court, and to restore that of the 
District Judge, dismissing the iDlain tiffs’ suit. 

The plaintiffs will pay the costs of these apiDeals. 

Appeal allotved. 

Oross-appeal dismissed. 

Solicitors for Nawab Ibrahim Ali Khan : Hartcup 

Davis. 

Solicitors for Nawab Muhammad Ashanullah Khan 
and Nawab Muhammad Yusuf Ali Khan : T. L. 
Wilson ^ Co. 


J. T. W. 



VOL. XXXIX.] GALOUTTA SERIES 


ORIGINAL CIVIL 


Before Mr. Justice Fletcher. 


LODNA COLLIERY Co., Ld 


BIPIN BIHARI BOSE 


Jurisdiction — Letters Patent., High Courts 1865., cl. 12 — 
and removal of coal— Trespass — Disputed boundary^ 
Agreement between predecessors m title of parties — P 
and estate. 


The plaintiff company’s predecessors in title, who held certain coal lands 
known as mouza Lodna in Manbhum under a permanent lease, granted 
an underlease of a share thereof to S, and it was agreed that the boundary 
should be demarcated between the portion underleased and the portion 
retained by the grantors, and that a barrier of 30 feet of coal should be 
maintained between tlie two portions of the mouza, and that if either party 
encroached within 15 feet of the boundary line, he sliould make good any 
loss sustained by the otlier party. No boundary was demarcated at the 
time. The permanent lease of the said mauza was, subject to the said 
underlease to S, subsequently assigned to T and others, and thereafter the 
boundary was laid down and marked by the respective agents of T and 
others, and of S, and a plan showing the boundary was signed by both 
parties. Subsequent thereto T and others assigned their permanent lease of 
the mouza to the plaintiff company, and S granted an underlease of his 
share in the mouza to E L S, who granted an underlease of the same to 
the defendant who there carried on a colliery. The plaint alleged that the 
defendant had wrongfully cut into and removed portions of coal from the 
30 feet of barrier and beyond it ; that the trespass and conversion had taken 
place within two years ; and that the coal so removed had been sold and 
delivered to the plaintiff company under an agreement to purchase the 
output of the defendant’s colliery, and claimed damages for the value of 
the coal so removed, and damages caused by the breach of contract in 
cutting through the barrier. 

T-he defendant denied that he had carried away any coal from the 
30 feet hairier, and stated that he had confined his operations well within 
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the area underleased to him, and tliat the plaintifi company had never 
been in possession of the area from which he had carried away coal : — 

Held^ that the suit, so far as it sought to recover damages for carrying 
away the plaintiff company’s coal, was founded on a case of trespass 
quare claumm fregit^ which necessitated the title in respect ol: tliat coal 
being gone into, and was therefore a suit for land Avithin the meaning of 
cl. 12 of the Charter. 

Rajmohun Bose v. East Indian Railway Co. (1) distinguished. 

That so far as the agreement not to cut into the 30 feet of barrier was 
concerned, there was no privity of contract or estate between the defendant 
and the plaintiff company, and the defendant was not personally liable on 
any of the covenants in the underlease granted to S, and that the plaint 
did not disclose any cause of action against tlie defendant based on the 
agreement. 
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The plaintill company was tlie owner of certain 
coal, lands known as mouza Lodna in the district of 
Manhhum, by virtue of an assignment of a permanent 
mokurari pottah or lease under which its predeces- 
sors in title held the same. Prior to the said assign- 
ment the plaintiff company’s predecessors in title had 
granted a dur~ynokurjri pottah or underlease of a 
three annas and five gundas share of the said mouza 
Lodna consisting of a strip of land on the north-west 
of tlie said mouza measuring about 190 bighas more or 
Jess, to one Golab Chandra Sircar, and it was agreed 
between the parties to the. said underlease that the 
boundary should be demarcated between the portion 
of the mouza so underleased and the portion retained 
by the grantors, and that a barrier or block of coal 
measuring 30 feet in width should bo mamt.iiinofi 
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party’s loss. No boundary was demarcated by the 
parties to the said underlease, but subsequent to the 
granting of the said underlease to the said Golab 
Chandra Sircar, the permanent lease of the said mouza 
Lodna was, subject to the said underlease, assigned to 
Alfred Moiiison Turner and others, and after the said 
assignment the boundary was on the 20th July 1897 
delineated, laid down and marked by the respective 
agents and representatives of the said Alfred Morrison 
Tuinei and others, and of the said Golab Chandra 
Sii’car, and a plan showing the said boundary was 
signed by both parties. Subsequent thereto the said 
Alfred Morrison Turner and others sold the .said 
mouza Lodna, and on the 4th February 1898 assigned 
their permanent lease, to the plaintiff company, and 
the said Golab Chandi’a Sircar on the 30th September 
1899 assigned his rights in or granted an underlease of 
his portion of the said mouza consisting of the said 190 
bighas of land more or less, to one Ram Lai Singh, 
who on the 4th February 1909 granted an underlease 
of the same to the defendant who there carried on a 
colliery known as the North Burrakar Colliery. 

The plaint after setting out the above facts and 
stating that the defendant dwells and carries on 
business and personally works for gain at 166, Corn- 
wallis Street in Calcutta, alleged that the defendant 
had cut into and removed portions of the coal not 
only from the whole of the 30 feet of coal forming the 
barrier agreed to be left un worked, but also portions 
of the coal belonging to the plaintiff company on the 
soTith side of the barrier ; that the said conversion of 
the plaintifiE company’s coal and trespass on the 
plaintiff company’s property and the breach of con- 
tract by the defendant in not maintaining the said 
barrier had taken place within two years prior to the 
filing of the plaint ; that the plaintiff company had 
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for some years past i^iircliased from the defendant the 
whole of the output of his North Burrakar Colliery 
and that the price paid for the same during the i^ast 
two years was Rs. 4-12 per ton in 1909, and Rs. 3,per 
ton in 1910; that the defendant had in fact sold and 
delivered the plaintiff company’s own coal to the 
plaintiff company, for which coal it was entitled to 
chai’ge the defendant at tlie highest rate paid hy it to 
the defendant during the last two years, and that the 
quantity of coal estimated to have been so sold and 
delivered if calculated at the said rate amounted to 
Rs. 90,902-8 ; that by reason of the defendant having 
wrongfully cut through tlie said barrier the plaintiff 
company had further sustained loss and dtimage in 
that it had become necessary for the safety -and i)re. 
servation of its colliery to leave another barrier of 
coal 30 feet in width on the south of the said boundary 
line which could not in consequence be worked or 
utilised by the plaintiff company and the value of the 
coal in which less the cost of raising the same 
amounted to Rs. 1,21,0214) wdiich the plaintiff company 
claimed as additiojial damages from the defendajit; 
and that at one portion of the defendant’s colliery 
where the defejidant liad cut ijito tlie plaintiff com- 
pany’s Avorking there was a portion where the plaintiff 
company’s wmrking could only be i-endered safe by 
tlie insertion of pucca masonry buttresses at a cost of 
about Rs. 4,000. The plaintiff company prayed (a) 
for judgment for the said sum of Rs. 90,902-8, or an 
enquiry into the amount of the plaintiff company’s 
coal raised by the defendant and sold to the plaintiff 
company and the moneys realized by such sale with 
such proper deductions as the Court may direct, 
(6) for discovery from the defendant of the quantity of 
the plaintiff company’s coal so raised or disposed of, 
(c) for interest on the amount so awarded as further 
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damages, (d) forRs. 1,21,012-6 for breach of contract and 
injury to the plaintiff company’s colliery, and (r) for a 
further sum of Rs. 4,000 as damages unless the defendan t 
undertook to protect and secure the plaintiff company’s 
working by erecting a masonry buttress to the satisfac- 
tion of the plaintiff company’s servants and surveyors. 

The defendant in his written statement, mter alia, 
denied that the boundai'y referred to in the plaint was 
ever laid down or delineated or marked on the land 
itself either by the said Golab Chandra Sircar or his 
representatives, and stated that the plan alleged by 
the plaintiff to have been signed by the parties was 
erroneous in essential particulars and was therefore 
not binding on the said Golab Chandra Sircar. The 
defendant further stated that he had confined his 
mining operations well within the limits of the area 
comprised in the underlease granted to his predecessor 
in title the said Golab Chandra Sircar ; that he had not 
cut or carried away any coal from the belt of 30 feet 
agreed by the said underlease to be left as a barrier ; 
and that the plaintiff company had neyer owned 
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was held that a suit for damages for trespass to land 
in the piaintiff’s own possession situated outside the 
jurisdiction of the Court is not a suit for which relief 
can be entirely obtained through the personal obe- 
dience of the defendant, and the Court has no jurisdic- 
tion to try it. 

Mr. W. H. Amg/if, in reply. The plaint does not 
make any claim for declaration of title, or possession or 
control over land, but merely for damages. The defen- 
dant is not entitled to set up that this is a boun- 
dary dispute. We deny that there is any such 
dispute. Our suit is framed in contract and we are 
not bound by the defendant’s pleading. A suit 
does not become a suit for ' land merely because 
some question relating to land or of title to land 
is incidentally involved, or wherever land has any- 
thing to do with the Juggeniauth Doss v. 

Brijnath Doss (1), Land Mortgage Bank v. Suduru- 
deen Ahmed and Bapiiji Raglmnath'v. Kuvarji 
Edulji Umrigar (3). The Court has jurisdiction to 
try a suit for damages for the forcible cutting and 
carrying away of grass from the plaintiff’s land 
although the defendant denies the plaintiff’s title to 
the land : Krislma Prosad Nag v. Maizuddin Bis- 
was (4). The case of The East Indian Baikvay Go. 
V. The Bengal Goal Go. (5) is distinguishabJe from 
the present case. In that case the plaintiff asked for 
a declaration that a certain boundary line was as 
alleged, that is, a declaration of title to land, and 
for an injunction and for possession. Our plaint does 
not ask for any such reliefs, but merely for judgment 
and damages against a defendant who resides and car- 
ries on business within the jurisdiction. In such suits 

(1) (1878) I. L. R. 4 Calc. 322. (3) (1890) 1. L. R. 15 Bom. 400. 

(2) (1892) I. L. R. 1 9 Calc. 358, 367. (4) (1890) I. L. R. 17 Calc. 707 . 

(5)(1875)I. L. R. 1. Calc. 95. 
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is supported by the decision in The East Indian 
Railway Go. v. The Bengal Coal Co. (3). The decision 
in The Delhi and London Bank y. Wordi - (4) was 
explained by Macpherson J. in Kellie v. Fraser (h) as 
being founded on the fact that there the question 
of title to land was directly in issue. An action for 
trespass does not decide title to land : Peary Mohun 
Grhosaul Y . Rarran Chwnder Gangooly (6). At most 
it decides title as between the two parties to the suit. 
Trespass is transitory, only possession is local. We 
are not seeking for any decision as to title to land or 
for possession. We have paid money to the defendant 
under a mistake of fact, and are entitled to an account. 

Flbtohee J. This is a suit brought by the plaint- 
iff company against the defendant, Bipin Bihari Bose, 
to recover first of all the sum of Rs. 90,902-8, or 
for an enquiry as to the amount of the plaintiff com- 
pany’s coal raised by the defendant and sold to the 
plaintiff company and the moneys so realized by the 
defendant with such proper deduction as the Court 
may direct ; and, secondly, for discovei’y from the 
defendant of the quantity of the plaintiff company’s 
coal so raised or disposed of ; thirdly, for interest by 

(1) (1872) 10 B. L. E. 241, 248. (4) (1876) 1. L. E. 1 Calc. 249. 

(2) (1869) 6 Bom. H. 0. 29. (6) (1877) I L. E. 2 Calc. 445 465. 

(.8) (1875) I. L. E. 1 Calc. 95. (6) (1885) I. L. E. 11 oln 
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way of faiUier damages ; fourthly, for Rs. 1,21,012-6 
as damages for breach, of coutract and injury to tlie 
plaintitr company’s colliery; and, fifthly, unless the 
tiefendar.t should undertake to protect and secure the 
plaintiff company’.s -workings by masonry buttresses 
to be erected to the satisfaction of the plaintiff com- 
pany’s servants and surveyors, for a further sum of 
Rs. 4,000 as damages. 

Now, in the first paragraph of the plaint it is set 
out that the plaintiff company is the proj)rietor 
of a colliery and is the owner under a permanent 
moTcurari pottah or lease of mouza Lodna in Man- 
bhum subject as to a portion thereof to an under- 
lease or dur-7yiokurari granted by prede- 

cessors in title of the plaintiff company in favour 
of one Colab Chandra Sircar of a portion on the 
north-west of the said mouza. In the second para- 
graph is set out that by the terms of tlm said 
underlease, dated the 7th Assin 1303 B. S., correspond- 
ing with the 22nd September 1896, it was- agreed that 
the boundary should be demarcated bet-w^een the 
portion of the said mouza retained by the grantors 
and the portion underleased as aforesaid and that a 
barrier or block of coal 30 feet in width should be 
maintained between the two portions of the said 
mouza and that neither party should work 15 feet of 
coal on each side of the boundary line, and that if 
either party encroached on the barrier and in conse- 
quence the other party should sustain any loss then 
the encroaching party should make good the other’s 
loss. The third paragraph alleges that no such 
boundary was actually laid down by and between the 
original parties to the said underlease but subsequent 
to the jjurchase of the said mouza and an assignment 
of the pottah under which the same was held on the 
5th June 1897 to Alfred Morrison Turner, George 
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the said barrier, but the fact that an encroachment 
had been made was only recently discovered by the 
plaintiff company and the plaintiff company believes 
and charges that all the said conversions of the plaint- 
iff company’s coal and trespasses in the plaintiff com- 
pany’s property and the defendant’s breach of con- 
tract is not maintaining the said barrier, have taken 
place within two years prior, to the filing of the 
pJaint. Then the 9th paragraph allege.s that the 
plaintiff company had an arrangement under which 
the plaintiff company bought from the defendant the 
whole of the output of the defendant’s colliery at 
prices which during the last two years were Es. 4-12 
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in 1909 and Rs. 3 in 1910, and the j)laintiffi coiripany 
alleges that they are entitled to charge the defendant 
for the coal belonging to the plaintiff company ah- 
^ stracted by the defendant from the plaintiff company’s 

property and sold to the plaintiff company at the 
I highest rate paid by the plaintiff company for such 

coal during the past two years. In the 10th paragraph 
it is alleged that the amount of coal, so far as the 
; pilaintilf company has been able to ascertain, amounts 

. to 17,314 tons of steam coal and 5,774 tons of slack, and 

i; the plaintiff company claims from the defendant the 

; sum of Es. 90,902-8 in respect of the same which is the 

■ first amount claimed in the prayer. Then the 1 1th 

paragraph says that by reason of the wrongful act 
of the defendant in cutting through the said barrier 
I fR‘3 plaintiff company has further' sustained loss and 

damages in that it has become necessary for the 
safety and preservation of the plaintiff company’s 
colliery to leave another barrier of coal as shown 
. ^ on the plan thereto annexed to the south of the coal 

belonging to the irlaintiff company worked out by the 
defciidant, of the width of .30 feet. By reason of tlie 
wiongfiil acts of the defendant and the necessity for 
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the plaiutiiE company’s coal, I am of opinion this is 
a suit for land. 

The other point put forward by Mr. Knight wa.s 
that in the original underlease C+olab Chandra Sircar 
had covenanted that he would leave the barrier as was 
provided in the underlease. Now Golab Chandra 
r. fen-car according to the allegation in the plaint had 
either assigned liis rights in or granted an underlease 
to one Ram Lai Singh and Ram Lai Singh granted 
an underlease to the defendant. That is the allegation 
in the plaint. So whichever way w^e take it there is 
no privity of contract or estate between the defendant 
and the plaintiff company. The plaintiff company 
obviously could not sue the defendant on any coven- 
ant contained in Golab Chandra Sircar’s underlease, 
either on the ground of privity of estate or otherwise. 
Another point might arise if the defendant were the 
as.signee of Golab Chandra Sircar, and that is whether 
that would be a suit for land. So far as I remember 
it was always held in England that the venue of a 
suit on a covenant by reason of a privity of estate was 
local. The defendant is not personally^ liable on any 
of the covenants contained in the underlease to Sircar. 

It seems to me that so far as it is a suit founded upon 
the terms contained in the underlease, the plaint does 
not disclose any cause of action, because the defend- 
ant is not personally liable to perforin the terms of 
the underlease to Golab Chandra Sircar. That would 
dispose of the case so far as the plaintiff’s claim for 
breach of contract is concerned. 

The next portion of the case is as to a sum of 
Rs. 4,000 which is claimed as damages that the plaintiff 
will be put to in erecting masonry buttresses unless 
the defendant erects such buttresses to the satisfaction 
of the plaintiff company’s servants or their surveyors 
fhat sum is claimed on the footino- a 
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been caused by reason of tbe wrongful act of the defend- 
ant in cutting through the said barrier, that stands on 
the same footing as the carrying away of the coal. It 
depends on the question, was the defendant justified 
ill cutting through tlie barrier and carrying away the 
coal in the same manner suggested ? That is the way 
it is claimed and that is the only ground on which the 
defendant can be made liable. It seems to me that the 
sum of Rs. 4,000 stands on exactly the same footing as 
the sum of Rs. 90,902-8 which is claimed in respect of 
the coal which the defendant is alleged to have carried 
away from the plaintiff’s land. That being so, that 
portion of the action in so far as it seeks to recover the 
sum of Rs. 4,000, comes within the meaning of a suit 
for land. The Court could not be able to award the 
plaintiff that sum of Rs. 4,000 without deciding the 
question of the title to the barrier of coal which the 
defendant is alleged to have broken through and. 
so caused damage to the plaintiff company. On this 
ground I think the plaint in this suit does not disclose 
any cause of action which this Court is competent to 
try. The plaint must tlierefore be returned to the 
plaintiff company. As to costs, the plaintiff company 
must pay the costs of these proceedings as of a heai’ing. 
The plaintiff company will pay the defendant the costs 
of this suit including all reserved costs on scale No. 2. 

O.B. 
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APPEAL FROM ORIGINAL CIVIL 


Appeal by Priya Natli Mallli 
election aB Mniiicipal Comniission 
meiit of Fletcher J. 

The genera] election of Mun 
for Calcufct; 


icip al Com miss i on crs 
X was due to take place in Marcli 1912 On 
the 1st January 1912 Priya Nath Mnllick, who was 
then the sitting Commissioner for Ward No. 22, applied 
by written notices to the Cliairman of the Corporation 
to have his name entered in the list of voters for the 
ward as the person qualified to vote on belialf of a large 

^ Appeal frum original order. 
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number of companies, firms and Hindu joint families. 
The applicant was not a member of any of these 
associations which lie sought to represent, and the 
number of votes which he would by this means get 
control of amounted to 561. The applicant was a can- 
didate for election as Municipal Commissioner for the 
same Ward No. 22. The Deputy Chairman of the 
Corj)oratio 11 fixed the 31st January and the 3rd Feb- 
ruary for tlie purpose of hearing all objections to the 
applications. 

On. the 31st January and the 3rd February, Nisitli 
Chandra Sen, who was also a candidate for election 
as Commissioner of the same Ward No. 22, filed his 
petition raising the following objections against the 
enlering of the name of Pi'iya Nath Mullick as the 
person qualified to vote on behalf of the various 
associations : (a) that Priya Nath Mullick being a 
person foreign to the body corporate, Hindu joint 
family or firm, as the case may be, coukl not be autho- 
rised by such corporation, Hindu joint family or firm 
inasmuch as such authorisation contravened the pro- 
vision of rule 9 of Schedule IV of the Calcutta Muni- 
cipal Act; (b) that under section 50 of the Act, Priya 
Natli Mullick was not entitled to have more than 11 
votes allotted to him. 

On the 3.rd February, the Deputy Chairman over- 
ruled the objections and admitted the applications for 
rej)resentati on. 

Thereupon, on the 23rd February, Nisith Chandra 
Sen obtained a rule from the High Court, under 
section 45 of the Specific Relief Act, calling upon 
the Chairman of the Corporation “to show cause why 
he should not prepare and publish the revised list 
of voters for Ward No. 22 under rule 10 of Schedule 
IV of the Calcutta Municipal Act, 1899, by rejecting 
the applications filed by Priya Nath Mullick a 
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candidate for election as a Commissioner for the .said 
Ward No. 22, on the 1st January 1912, and why he 
should not iiay the costs of the application,” and it 
was further ordered “that a copy of this order be 
served on the said Priya Nath Mullick.” Cause was 
shown both by the Chairman of the Corporation and 
by Priya Nath M.ullick. On the 27th February, the 
rule was made absolute by FJetclier J. His Lordship’s 
judgment was as follows : — 

Fletcher J. This is a rule issued under section 45 of the Specific 
Belief Act calling on the Ohainnan of the Corporation of Calcutta to sliow 
cause, why he should not prepare and publish the revised list of voters 
for Ward No. 22 under rule 10 of Sohedtile IV of tlio Calcutta Municipal Act, 
1899, by rejecting the application filed by Priya Nath Mullick, a candidate 
for election as a Commissioner for the said Ward No. 22 on the 1st day 

of January 1912, and wliy he should not pay the costs of this application. 

Cause has been shown by the Chairman of tiie Corporation and by 'Priya 
Nath Mullick. The point which I liave to decide is a sliort one, but it 
is not easy to determine. The point has only to do with a Hindu joint 
family (Mr. Chakravarti interposes It is not confined to joint families, 
but relates idso to associations). However that may be, tire case lias really 
been argued on tlie footing of a Hindu joint family, but the real point 
is on the construction of rule 9 of Schedule 4 of the Calcutta Municipal 
Act as amended, whetlier in tlie case of a company, body corpoi-ate, 
firm, Hindu joint family or other association of individuals whose name 
has been entered in the list, tlie “ one individual person duly authorised 
in this behalf by such company, body corporate, firm, Hindu joint family 
or association to apply to have his name entered in the list as the person 
qualified to vote or to lie elected in behalf of such company, body corporate 
firm, Hindu joint family or association, must be a member of the as,sooia- 
tion or otherwise. It i.s said that Priya Natli Mullick has obtained T large 
number of votes under that rule. The sole question is whether tlie Cliah- 
man is authorised to place Priya Nath Mullick on the list of electors under 
that rule in respect of all these votes. In most of the sections of the 
Act and the scliodiile thereto the language is difficult to construe. The 
rule in (|uestion runs 

“ If the name of a company, body corporate, firm, Hindu joint family 
or other association of individuals has been entered in the list any one 
individual pMBon duly authorised in this liehalf by .such company, body 
corporate, firm, Hindu joint family or association may, by written notice 
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sent to the Chainiian on or before the said lirst day of Jaiuii 
liis name bo entered in the list as the person qualified 
elected in behalf of such company, body corporate, tirr 
family or association. ” 

The other rule that applies is rule 10, sub-rule 9 which ri 
If no individual person has applied to the Chairman ui 
have his name entered in the list in behalf of a company, 
Jirm, Hindu joint family, or other association of individuals, 
may determine what individual person shall be entitled to 
company, body corporate, firm, Hindu joint family or associa 
enter bis name in the list as the person qualified to vote 
in behalf of such company, body corporate, firm, Hindu j 
association.” 

These are tlie two rules which are material, and it really 
meaning is to be attached to the word “ individual.” On tla 
argument on belialf of the Cliairman and Priya Nath 
“individual” meaus “single,”; on the other, side the arj 
“individual ” indicates that the norsOTl }>A]nn(yc3 
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was directly aggrieved by the order. It was true 
the Chairman had not appealed: he may have been 
satisfied with the order as a public officer, but the 
appellant’s private right has been affected, and 
he should not be debarred from an appeal. Section 
51 of the Specific Relief Act empowers the High 
Court to frame rules to regulate the procedure under 
Chapter VIII dealing with the “enforcement of public 
duties”; and rule 483 of the Rules and Orders of the 
High Court entitled the appellant to show cause on 
the petitioner’s rule. A copy of the rule was served 
on the appellant, and he appeared and showed cause. 
This was the proper procedure as indicated in In 
the matter of M atty Lall Ghose (1). If it be held that 
the appellant had no right of appeal, it would be 
putting him in a worse position, than he would have 
been in, if he Imd commenced the proceedingvs. The 
question in issue on appeal was the construction to be 
placed on the expression “ any one individual person ” 
in rule 9 of Schedule IV of the Calcutta Municipal 
Act of 1899. It is submitted the expression means 
“ any person ” generally. The word “ individual ” 
carries the signification of “single”. It wus not 
intended by the word to indicate that the person 
should be a member of or belong to the associations 
mentioned in the rule. The object of the Act was 
to iirovide that only one person should be nominated 
by an association to represent it fox voting purposes, 
and not more tlian one. But any person could be so 
appointed. It was not intended to limit the selection 
of the representatives to the members of which the 
associations were composed. It is significant that in 
rule 10, sub-clause 9, the word “ person ” should have 
been used and not “ member ”, indicating thereby that 
the Chairman could apjpoint any person and not 
(1) (1892) I. L. R. 19 Calc. 192. 
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before even tlie nomination of candidates lias taken 
place. 

Mr. Qhakravarti, in reply. There was no sub- 
stance in the grievance that votes were acquired by 
one candidate before the nomination of candidates, as 
long before actual nomination, the candidates were 
in the field and their candidature was known by the 


Jenkins 0. J. Mr. Nisitli Chandra Sgii, a candi- 
date for election as a Commissioner for Ward 22 at the 
coming' Calcutta Municipal election, obtained a rule 
calling on the Chairman of the Corporation of 
Calcutta to show cause why he should not prepare 
and imblisli the revised list of voters for Ward 22 
under rule 10 of Schedule IV of the Calcutta Muni- 
cipal Act by rejecting the application filed by 
Babu Priya Nath Muliick, a candidate for election as a 
Commissioner for Ward No. 22, on the 1st January 
1912. 

It was ordered that a copy of the order be served 
on Babu Priya Nath Muliick, but no rule was in 
express terms issued against him. 

The application made by Babu Priya Nath Muliick 
was that his name be entered in the list as the person 
qualified to vote on behalf of a large number of com- 
panies, firms and Hindu families. 

The rule was heard by Mr. Justice Pie teller, who 
made it absolute' with costs. 

From this order Babu Priya Nath Muliick alone 
has appealed. The Chairman of the Corporation has 
not appealed, nor has his counsel addressed the Court 
in support of the appeal or comnlained nf tUa 
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the order was not against him hut agaijist the Chair- 
man of the Corx^oration. 

But it is further urged that whether au appeal lies 
or not the order of Mr. Justice Fletcher was correct 
and it is on this that an expression of our opinion has 
been specially invited. 

The proposition for which Mr. Nisith Sen contends 
is formulated in paragraph 5 (a) of his petition in 
these terms : “ That the said Priya Nath Mullick being 
a person foreign to the body corporate, joint Hindu 
family or firm, as the case may be, could not be 
authorised by such coj’XDorations, Hindu joint family 
or firm to represent such corporation, Hindu joint 
family or firms inasmuch as such authorisation 
contravenes the xDrovision of rule 9 of Schedule 4 
of the Calcutta Municipal Act.” 

He further urges that if Babu Priya Nath Mullick’s 
ajiijlication be uirheld he will be considerably ] 3 re- 
judiced at the ensuing municiixil election. 

Nor can there be any doubt as to this, for if Babu 
Priya Nath Mullick’s contention be upheld, then he 
will, accorcUng to his contention, be armed with no 
less than 571 votes which he wiJ] be entitled to use 
in favour of his own candidature. This, if the tru(( 
view, is a concentration of voting power in one person 
which it is impossible to regard with favour, and it 
is difficult to supx)ose that the framers of the Act and 
the rules under the Act could have intended such a 
result. 

But do the rules on their true construction sux^port 
Babu Priya Nath Mullick’s contention ? Mr. Justice 
Fletcher has held, not, and I see no sufficient reason 
for dissenting from this view. 

The governing rule is the 9th of those in Schedule 
IV to the Act, and I think it may fairly be said that 
the expression “any one individual person” there 
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found sliould be read together with, and controlled 
by, the expression “association of individuals'’ which 
immediately precedes it. 

So read, the field of .selection for representation 
would be limited to those individuals of which the 
several associations there indicated are composed. 

This view of the rule would account for the some- 
what unusual expression “ any one individual person ” 
which would have been unnecessary had the words 
borne tiie unlimited significance for which Babu Priya 
Nath Mullick contends. 

It, moreover, gains sujiport from other parts of the 
rales, and at any rate provides a safeguard against 
that plurality of votes claimed by Babu Priya Nath 
Mullick. 


f In the view I take, it is unnecessary to pronounce 

any opinion on the competence of the appeal, for in any 
' case it must fail, and the costs be paid by the appellant. 

WOODROFFE J. The point appears to me to be 
clear, though doubtless it might have been rendered 
more so by the insertion of the word “ members ” as 
has been done in rule 4 (4), in which case the question 
before us would not have arisen. The question turns 
upon the meaning of the words “ any one individual 
person” in rule 9. The words “ any person” would 



have satisfied the construction for which the appellant 
contends, unless, as it is also urged on his behalf, the 
words “one individual” were necessary to exclude 
the juristic or artificial persons included in the term 
“person” by rule 1. Under that rule the word 
“person” includes a company, body corporate, firm, 
Hindu joint family and other association of indivi- 
duals. I stop here to point out in connection with 
the words “ other association of individuals ” that 
throughout the rules companies, bodies corporate, etc., 
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^ are, whether they be correctly defined as such or not, 
Nismi c. treated as associations of individuals. And the mar- 

l?!‘re. 9 under discussion runs “ represen- 

tation of association of individuals.” As the word 
j ‘ individual is used in the rules correlative] y with 
association it appears to me to be a strong argument 
against the appellant that the words “ one individual ” 
should appear in rule 9 unless it can be shown that 
they were necessary to exclude the wider meaning 
assigned to the term “person” by rule 1. Under 
that rule, however, “ person ” only includes a juristic 

person if there be no repugnancy in the context. The 
words one individual ” were cleardy not necessary to 
exclude juristic persons. In the first place, if tliere 
were nothing else, one company or body corporate 
cannot vote for another. Further, we find the words 
“ any one individual person ” may “ apply that his 
name be entered,” wording which is obviously inapt if 
the person previously spoken of includes bodies 
corporate. Farther, the application is that the name 
be entered not oirly as the person qualified to vote 
but also to be elected, a circumstance which goes to 
show that the person spoken of is a member of the 
association to be rejiresented. In my ojnnion there- 
fore the words “ one individual ” were not necessary 
to exclude juristic persons under rule 1 and are 
therefore surplusage unless some other force be given 
to them. They were in my opinion msed to show 
that the person who was competent as a represen- 
tative was a person who was an individual or member 
of the association to be represented. It has been 
said that difficulties might arise on this construction 
with reference to companies and body corporate. 

It is not necessary to decide that case, but dealing 
with the argument before us I do not see that creates 
a difficulty. For the members of a company would 
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be its sbare-bolders ami of a corporate body such 
persons as are defined as such by tlie Act or Statute 
incorporating it. Furtlier, I consider it to be a 
strong argument against the appellant’s contention 
that the term individual in rule 9 and in rule 10 (9) 
must be read in the same sense, and, if so, the 
incongruous results follow which are indicated in 
Fletcher J.’s judgment. Lastly, it is of great weight 
against the appellant’s construction tliat it is con- 
trary to public i)olicy and detrimental to the i)ublic 
interest. It is not in conformity with such interest 
that persons should give their votes without reason 
to some stranger before even the nomination of 
candidates and that such candidate should go to the 
poll with a large number (in this case nearly 600) 
of votes in his pocket to be cast by him in favour 
of his own candidature. I reserve my opinion on 
the question of the right of appeal as it is not 
necessary to deal with the point. I agnee, therefore, 
that tiie appeal should be dismissed with costs. 

Appeal dismissed. 

Attorneys for the appellant : G. C. Ghurider d Co. 

Attorney for tlie respondent : K. K. Dey. 

Attorney for the Chairman of the Corporation : 
M. L. Sen. 
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Appeal tn Prioy Council— Limiiation—Fenod between the signing of th 

judijment ami the decree, how far allowed to be ealculated in savim 

Umitaiion in filing Pnoy Council appeal — Limitation Act (JX o 

ISOS), ss. 5, 12, Sell. I, Art. 179. ' " 

Whore the appellant to His Majesty in Council has failed to apply fo, 
a copy of tlie judgment and decree within the period allowed for filing the 
appeal, lie cannot be allowed to say that he was prevented from filing^ the 
application in time by reason nf the deeree not being signed ; aiKHie is 
not entitled to ask the Court under s. 12 of the Limitatioi/ Act to deduct 
the period between tlio signing of the judgment and the signing of the 

decree in computing the period of limitation for appeal to Ilis ' Majesty in 
Council. ‘ ^ 

Beehi v. Ahscm-ullak Khan (1) relied on. 

Ikmi Madhuh Mitter v. Matungini Dasd (2) distingtiislied. 

Application for leave to appeal to His Majesty in 
Council by the pJaiiitiff. 

ilie judgment appealed against was delivered on 
tlie Zth July 1911. The application for leave was 
made on the 30th January 1912, that is, more than 
23 days after the period of six mouths allowArl hvr +L.. 
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Limitation Act of 1908, he was entitled to get the 
benefit of the period between the signing of the judg- 
meiit and the decree in computing limitation. 

Balm Karunamoy Bose, for the petitioner. It 
is true application for copy of the judgment and 
decree was not made till the 26th January 1912, but 
I am now entitled to have six months, and the period 
between the signing of the judgment and the decree 
to file the appeal. Under the old Limitation Act, time 
taken for copy of judgment and decree was not 
allowed. It is now allowed under section 12 of the 
new Limitation Act. Supposing I had aiiplied forcoiiy 
of judgment and decree as soon as the judgment was 
delivered, I would not have got them for a mouth 
almost. If, however, that period is not allowed, I 
should have the delay excused under section 5, as this 
is the fii’st ease after the passing of the new Act. The 
principle of the case of Bani Madhuh Mitter v. 
Matmxgini Dassi (1) is applicable. The later Allaha- 
bad case, Bechi v. Ahsanullah Khan (2), lays down no 
sound rule of law. 

Bahu Jogesh Cha^idra Boy, for the opposite party, 
contended that the petitioner was guilty of ladies, 
and not entitled to have the special favour of the 
Court. 

Cur. adv. vult. 

Brett J. The value of the property in the suit 
in respect of which this application is made for leave 
to appeal to His Majesty in Council is Rs. 21,206-10. 
The decisions of the two Courts are however concur- 
rent, and it will therefore be necessary for the appli- 
cant to satisfy us that his appeal raises a substantial 
question of law. 

(l) (1886) I. L. R. 13 Oalc. 104. (2) (1890) I. L. E. T2 AIL 461. 
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^ The que.stion, however, which we have to clotei 
mine first is whether the application has been mad 
within the time limited by the law, or whether it i 
barred by limitation. 

The judgment of this Court, against which th( 
applicant seeks to appeal, was delivered on the 7tl 
July 1911, and the application was made on the 30tl 
January 1912, that is to say after an interval of sb 
inoiitlis and 23 days. The nan nd fi vAd Wxr 
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application, having been made within six months from 
the date when the decree was signed, was in time. 

In dealing with the affidavit we have to observe 
that it is not precise as to the date on which the 
decree was signed, nor does it explain the circum- 
stances under which the decree was not available 
for the purpose of preparing a copy of it till the 8th 
August, nor what proof the applicant had that such 
was the fact. 

Application for a coi)y of the judgment and decree 
was not made till the 26th January 1912, that is to 
say, till more than six months from the date of the 
judgment, and the copy was delivered the same 
day. 

It cannot, therefore, be urged that in this case the 
applicant was prevented from obtaining a copy of the 
decree before the 8th August, for in fact he made no 
effort to obtain a coj^y till the 26th January following. 

Only one day’s delay having occurred in furnish- 
ing the copy of the decree, section 12 of the Limita- 
tion Act by itself cannot assist the applicant to avoid 
the bar of limitation. 

The Full Bench decision of this Court, on which 
the applicant relies, dealt with the question of limi- 
tation under section 12 of the Act as affecting appeals 
from decrees passed by two Munsifs in 1886. In that 
year the coresponding provision in the old Limitation 
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order .sheet in accordance with the rnles of the High 
Court, and after that judgment had been delivered, 
in order to assi.st further the Ai^peliate Court, instruc- 
tions were issued by the High Court to the Subordinate 
Courts directing the Judges of those Courts to note on 
the decree itself the date wdien it was signed. In those 
Courts, therefore, there was and is a definite recoi’d of 
the date when the decree Is signed. 

In that judgment the Fall Bench held as follows : 

“ In our opinion the fact that the decree was not in 
existence, that is signed by the particular Judge, and 
could not therefore be copied until 23rd July, that is 
six days after the date that it bears (/.(?., the date of the 
judgment), entitles the appellant to ask us to deduct 
those six days in addition to tlie eight days (delay 
which occurred in obtaining a copy of the decree), and 
thus to hold that under section 12 of the Limitation 
Act the appeal has been presented within the 
prescribed period.” 

The contention advanced on behalf of the appellant 
is that, since section 12 of tlie Ijimitation Act has been 
made api^licable to iippli ca tions for leave to appeal to 
His Majesty in Council, that decision must be taken to 
apply to such ai)plicatlons as welt as to appeals against 
tlie decrees of the Subordinate Civil Courts, and that it 
entitles the api)llcant to claim a. deduction of the days 
intervening between the delivery of judgment and 
the signing of the decree. In the present case if such 
an allowance be made, the ai)plication would apjoarently 
be in time. 

In the case of Bechi v. Alisan-idlah Kha^i (1) a Pull 
Bench of the Allahabad High Court in dealing with 
the effect of section 12 of the Limitation Act held that 
“ in computing the time to be excluded under section 12 
of tlie Limitation Act from a period of limitation the 
(1) (18'JO) I. L. B. 12 AH. 4fil. 
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time requisite for obtaining a copy does not begin until 
an application for copies has been made. If, therefore, 
after judgment the decree remains unsigned, such in- 
terval is not to be excluded from the period of limita- 
tion unless, an application for copies having been made, 
the applicant is actually and necessarily delayed 
through the decree not having been signed. ” Dissent 
was then expressed from the decision of the Full 
Bench of this Court in the case of Bani Maclimb 
Muter V. Matungini Dxssi (1). 

In this High Court the pi'actice before the passing 
of the new Limitation Act was in accordance with the 
law to apply strictly the rule of limitation, and not to 
make any allowance for the time occupied even in 
obtaining copies of the decrees. Since the passing 
of the new Act allowance for that period must now be 
made, and this has been so held by this Court by its 
order delivered on the 6th February 1912 in the 
case of the application for leave to His Majesty in 
Council, No. 102 of 1910. 

But in this Court there is no rule providing that 
the dates of signing the decrees sliall be noted by tJie 
Judges on them at the time of signing, so tliat there is 
in fact no definite record from wliich the date when 
a decree is signed can be accurately ascertained. To 
extend the application of the Full Bench ruling of this 
Court to applications for leave to appeal to His Majesty 
in Council in existing circumstances would have the 
result of indefinitely extending the period of limita- 
tion, for there would be no record by which its limit 
might be ascertained. 

There is too a marked point of distinction iietween 
the facts of the case now before us and the facts of the 
cases which were before the Full Bench of this Court 
in 1886. In one of those case.s the application for 
(1) (1886) 1. L. H. 13 Gale. 104. 
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irom tlie date of the judgment, had ex].)ired. In 
the case now before ns the application for the coi^y 
of the judgment and decree was not made till after the 
expiry of six months from the date of the judgment, 
that is to say till after the period of limitation, if 
reckoned from the date of the judgment, had expired. 

The Full Bench of this Court, in dealing with tlie 
question of Jimitation in 1886, considered what would 
be the effect if the decree were not signed till after tlie 
period of limitation liad expired, but did not coiisider 
tluit would be the effect if tlie appellants liad taken no 
steps to obtain copies of the decrees witliin the period 
of limitation. 

This point was considered by the Full Bench of the 
Allahabad Court, and ajipears to be of considerable 
imiiortance in the appeal before us. 

In dealing with that point the Allahabad Court 
held that the appellant was only entitled to be excused 
under section 12 of the Limitation Act for a delaj’- for 
which he was not himself responsible, and that appears 
to be the principle underlying that section. 

We are not prepared to hold that the judgment of 
tlie Full Bench relied on by the appellant is a binding 
authority on us in the present case.* 

We are of opinion that in the present case the 
applicant is not entitled to ask us under section 12 of 
the Limitation Act to deduct the period which exqiired 
between the signing of the judgment and the signing 
of the decree, because he, having failed to apply for 
a copy of the judgment and decree within the period 
of limitation, cannot be allowed to say that he was 
prevented from flling the ap^ilication in time by 
reason of the fact that the decree was not signed. 
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Tlie applicant further asks us to admit the appeal 
under the provisions of section 5 of the Limitation 
Act. His case is that he was misled by the judgment 
of the Full Bench of this Court into the belief that he 
would be allowed under section 12 of the Act to ask 
for a deduction of the period which elapsed between 
the date when the judgment was delivered and the 
date when the decree was signed. As this is the first 
occasion on which that point has been raised and there 
are grounds to support the contention that he was so 
misled, we think that in the circumstances we may 
accept this contention and under section 5 of the Act 
allow an extension of the period of limitation to cover 
the time between the date of the judgments and the 
date of signing the decree. At the same time w^e 
desire to say that we grant this concession with 
considerable hesitation. 
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Carnduff J. I agree. The Full Bench decision 
of this Court on the construction of section 12 of the 
Limitation Act must, I think, be distinguished on the 
ground that the rule which it lays down in respect 
I of appeals from the decrees of the Subordinate Courts 

' is a rule which, regard being had to the circumstances 

and the practice here, cannot be applied to, and would 
surely not have been laid down by the Full Bench in 
connection with, apj)eals from the decrees of this 
Court. For what we have to deal with under section 
12 is a matter of exact computation, and the material 
for making the deduction prescribed by the Full Bench 
■ for the mufassal is altogether wanting in this Court. 

I But the applicant may, I think, be excused for having 

I failed to perceive this distinction and acted on the 

assumption that the recent alteration in the law 
would have the result of giving him the benefit of the 
deduction. And I find that, so far as can be 

54 
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ascertained, the statement that the signed decree was 
not received from the Judges before the 8th Aiigust 
is correct. No doubt, it is possible that it had never- 
tJieless been signed before the SOtli July, in wliicli 
event the time limited by law, even if calculated from 
the date of signing, would have expired before the 
present application was filed. But it is highly impro- 
bable that there was such delay, and, on the whole, the 
case seems to me to be one in which relief may, pro 
hac vice, properly be given under section 5 of the Act. 

S. M. 
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CIVIL RULE 


Before Ur. Jiiistice D. Chatlerjee and Ur. Justice N. It Chattv 


RAM CHARAN CHANDA TALUKDAR 


TARIPULLA 


Sauctiim for j^rosemiion—Sanction refused by 
y ranted by Subordinate Judge — Jurisdiction- 
dure {Act V of ISOS')^ s. 195— Civil Courts 
and 22 Code of Civil Procedure V 


^ A suit liaving been dismissed by the Munsif and, on appeal, by the Court 
of Appeal, the defendants applied to the Munsif for sanction to prosecute 
the plaintiffii for offences under ss. 468 and 471 of the Indian Penal Code 
This application was refused, but, on appeal, the Subordinate Judge granted 
sucli sanction : 

HeU, that the Court of the District Judge was tlie only Court to which 
such an appeal would properly lie. 

^ Per N. li. Chatterje.1 J. For tho purposes of s. 1 95 of the Criminal 
1 rocedure Code, a Munsif is not subordinate to a Subordinate Jndoe 


r.i rvum, INO. of 1911, against the order o 

fee, Subordinate Judge of Mymensingh, dated July 22, 
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Rule granted to the petitioners, Ram Oliaran 
Chanda Talukdar and others. 

The plaintiffs, Ram Charan Chanda Talukdar and 
others, brought a suit on a bond in the Court of a 
Munsif, who dismissed the suit, and subsequently his 
judgment was upheld by the Appellate Court. There- 
upon, the defendants applied to the Munsif to prose- 
cute the plaintiffs for offences under sections 468 
and 471 of the Indian Penal Code. The Munsif 
refused this application. On appeal to the District 
Judge, the case was transferred to the Subordinate 
Judge who, after hearing the appeal, reversed the order 
of the Munsif and sanctioned the prosecution of 
the plaintiffs. Thereupon, the plaintiffs applied to the 
High Court and obtained this Rule on the defendants 
to show cause why the order of the Subordinate Judge 
sanctioning the prosecution should not be set aside. 


1912 
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Babu Divat'ka Nath Ohuckerhutty and Balm Kali- 
khikar Chuck6Tl)utty , for the petitioners, in support 
of the rule. The Court of tlie Subordinate Judge, by 
which the appeal from the order of the Munsif refus- 
ing sanction was heard, was not the Court to which 
such an appeal properly lay. Section 195, clause {6) of 
the Criminal Procedure Code, enacts that the refusal to 
grant sanction may be set aside by any authority to 
which the authority refusing it is subordinate, and by 
clause (7) for the purposes of section 195 every Court 
shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie. 
By section 21 (2) of Act XII of 1887 it is declared that 
an appeal from an order of a Munsif shall lie to the 
District Judge. The Court of the District Judge, 
therefore, was the authority to which the Munsif was 
subordinate: Sadhu Ball Bam Ohurn Past {1). 

(1) (1902) I. L. E. 30 Calc. 394. 
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Under section 195, the District Judge could act on his 
own initiative, and it was an error to style the appli- 
cation to him as an appeal from an order of the 
Munsif. The Munsif furthermore, has decided this 
Taripulla. rightly in holding that the plaintiffs having 

merely failed to prove their case, sanction under- 
section 195 must be refused. 

Bahu ATcliilhandliu Quha, for the opposite jrarty. 
showed cause. The High Court, I submit, cannot 
interfere in this case nnder section 195 of the Criminal 
Procedure Code. This is not a case in which a ques- 
tion of jurisdiction is involved. It is only under sec- 
tion 115 of the Civil Procedure Code of 1908 that the 
High Court does interfere in matters of this kind, 
provided there has been gross injustice done to one 
of the parties : Hamijtiddi Monclol v. Damodar Ghose 
(1), Bam Proshad Malla v. Baghubar Malta (2), 
Bamdhin Bania v. Seivbalak Singh (3), Jog Narain 
Jana v. iJxmulra Narain Bay (4), Begu Singh v. 
Emperor (5) and Salig Bam v. Bamji Lai (6). 

Moreover, the District Judge has power to transfer 
to any subordinate Court under his administrative 
control any appeals pending before him from the 
orders of Munsif? : see section 22 of Act XII of 1887 
and section 24 (i) (a) of the Civil Procedure Code of 
1908. 

I submit, therefore, that the Subordinate Judge had 
jurisdiction, that the sanction was properly granted. 

Our. adv. vult. 


Eam Charan 
Chanda 
Talukdar 


D. Chatterjee J. Ill this case a Munsif dismissed 
:i suit on a bond, and the decree was upheld bv the 

(1) (1906) 10 a W. N. 1026. (4) (1908) 13 C. L J 216 

(2) (1009) 13 0. W. N. 1038. (5) (1907) 1. L. R 34 Calc. 551. 

(3) (1910) [. L. 11 37 Calc. 714 ; (6) (1906) 1. L. K. 28 All. 554 

14 0, W. N. 806. 
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Appellate Court. An application for sanction to prose- 1912 
cute the plaintiff for offences under sections 468 and eam Charan 
471 of the Indian Penal Code was refused by the Ghanda 
Munsif. Prom this order an appeal was preferred ’ 

evidently to the District Judge : this appeal was heard Taeipulla. 
by the Subordinate Judge, who reversed the order of Chattbrjre 
the Munsif and granted sanctioxi. The plaintiff ob- 
tained this Rule for setting aside the order of the 
Subordinate Judge. 

It is contended by the learned Vakil for the peti- 
tioner that the Subordinate Judge had no jurisdiction 
to make the order that he has made, and on the merits 
that the order of the Munsif refusing sanction was a 
proper one and sliould not have been set aside as the 
Courts which decided the bond suit went upon the 
failure of the plaintiff to prove his case. The learned 
Vakil for the opposite party contends that we cannot 
go into the second question, as we have no jurisdiction 
to interfere under section 195 of the Criminal Proce- 
dui’e Code and the rule must be discharged, unle.ss we 
uphold the first contention, in which case we may 
have jurisdiction under section 115 of the Civil Pro- 
cedure Code. I shall deal with the first question 
first. Section 195, clause (d) of the Criminal Procedure 
Code, provides that “any sanction given or refused 
under this section may be revoked or granted by any 
authority to which the authority giving or refusing 
it is subordinate.” Clause (7) provides that “ every 
Court shall be deemed subordinate only to the Court 
to which appeals from the former Court ordinarily 
lie.” Chapter III of the Civil Courts Act, which is 
headed as dealing with ordinary jurisdiction, contains 
section 21, of which clause ( 2 ) says that, “ save as afore- 
said, an appeal from a decree or order of a Munsif 
shall lie to the District Judge.” The saving is in 
respect of any provision to the contrary in any other 
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Act, and is not material in this case, as there is no 
Ram Giiahan suggestion that there is any such special enactment 
Taltodab applicable to it. Clause (4) of section 21 provides 
V. that the High Court may under certain circumstances 
TAitirui-LA. allow appeals lying to the District Judge to be pre- 
Ohattebjee ferred to the Court of a particular Subordinate Judge. 

That also is not material, as there is no suggestion 
that there is any such special order applicable to the 
present case. No appeal lay to the Subordinate Judge, 
and he was, therefore, not the authority which could 
grant or revoke a sanction refused or granted by the 
Munsif. It is true that under section 24, clause (a) of 
the Civil Procedure Code, the District Judge can 
transfer any suit, appeal or proceeding pending before 
him to any subordinate Court competent to try it, but 
the Subordinate Judge was not competent to try this 
appeal, as he was not the authority to which the 
appeal lay. The order of the Subordinate Judge was, 
tlxerefore, incompetexxt. 

As regards the second question, there is some con- 
flict of authority. The Allahabad High Coui't has held 
that under section 19,*), clause (6), there can be only 
one proceeding by way of appeal from an order giving 
or refusing a sanction, and as soon as the Appellate 
Court makes an order either wtiy, there is no further 
appeal : see Emperor v. Serhmal (1), Kanhai Lai v. 
Chhadammi Lai (2). The Madi’as High Court has 
decided that an appeal lies to the High Court not only 
in cases where the first Court refuses sanction and 
sanction is granted by the Court to which that Court 
is immediately subordinate, but also in cases where 
the first Coui't grants sanction and the sanction is 
revoked by the Court to which that Court is imme- 
diately subordinate : see Miithusiuami Mudali v. 



(1) (1908) All. W. N. 102. 


(2) (1908) I. L. E. 31 All. 48. 
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Veeni OJietti (1). Tlie learneclJudges differ from the 912 
Calcutta ruling h\ Haniihiddi Mondol v. Damodar ram"chakan 
Ghose (2) and agree with two subsequent Calcutta ^Chanda 
rulings, Hahihiir Ha aman v. Mimshi Khoddbux (3), 

GirGa Sankar Ray Bi node Sheikh (4). The same Takipuixa. 

point was raised in the case of Bam Proshad Malla v. CuATTEtuER 
Baghuhar Malla {5), hut the learned Judges, whilst 
expressing an inclination in favour of the Madras 
view, supported as it was by some of the Calcutta 
cases, preferred to interfere under section 622 of the old 
Civil Procedure Code. It is not necessary, however, 
to pursue this question further, as our view on the first 
question is sufficient to dispose of this Rule. 

The Rule is accordingly made absolute. We make 
no order as to costs. 

N. R. Chattbejea J. I agree with my learned 
colleague in making the Rule absolute. 

Under section 21, sub-section (2) of the Bengal, 

North-Western Provinces and Assam Civil Courts Act, 
an appeal f rom a tlecree or order of a Munsif ordinarily 
lies to the District Judge, and not to the Subor- 
dinate Judge. There is no suggestion in this case 
that there is any special order as provided for in sub- 
section. (4) of that section, under which appeals could 
have been preferred to the particular Subordinate 
.Judge who passed the order on appeal in the present 
case. Under section 22 (J) a District Judge no doubt \i 

may transfer to any Subordinate Judge under his I 

administrative control any appeals pending before j 

him from the decrees or orders of Munsifs. When 
an appeal transferred under section 22 ( 7 ) is with- 
drawn by the District Judge, he may either dispose ' 

(1) (1907) I. L.E. 30 Mad. 382. (3) (1906) 11 C. W. N. 195. ' 

(2) (1906) 10 G. W. N. 1026. (4) (1906) 5 C. L. ,T. 222. * 

(5) (1909) I. L. R. 37 CiUc. 13; 13C. W. N. 1038. | 
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of it himself or transfer it to a Court under his 
EamCharan administrative control — competent to dispose of it. 
TarukoL question of competency to dispose of an appeal 

V does not arise when an appeal is transferred in the 
lAB^^LA. jjj^g^ance to a Subordinate Judge under section 

Chattekjee 22 (I), and it seems, therefore, that a Subordinate 
Judge is competent to dispose of any appeal pending 
before the District Judge and transferred by him to 
the former. 

But under section 19o, snb-section (6) of the Criminal 
Procedure Code, the power of revoking or granting 
any sanction given or refused is given to the author- 
ity to which the authority giving or refusing it is sub- 
ordinate, and snb-section (7) provides that /or the 
purposes of this section every Court shall be deemed 
to be subordinate only to the Court to which aj^peals 
from the former Court ordinarily lie. There is no 
doubt that the District Judge is the only Court to 
which appeals from an order of a Munsif ordinarily 
lie. For the purposes of section 195 of the Criminal 
Procedure Code, therefore, a Munsif is not subordinate 
to a Subordinate Judge. A Suboi’dinate Judge can 
dispose of any appeal transferred to him by the District 
Judge under section 22 (I) of the Civil Courts Act, 
but the power of revoking or granting sanction is 
given only to the Court to which an appeal lies. The 
power, therefore, cannot be exercised by a Suboi-dinate 
Judge to whom an appeal does not lie, but who cah 
only dispose of an appeal transferred to him by the 
District Judge. 

In this view of the matter, the other questions 
raised in this Eule need not be considered. 

-Rule absolute. 







" ^ 
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Before Mr. Jmtiee Holmwood aril Mr. Justice Sharfuddin. 

KUDEUTULLA 

V. 

EMPEROR.* 

Rioting — Charge — Offence — Common object — Necessitg of stating the common 
object in the charge under ss. 148^ li7 and 119 of the Ferial Code — ^ 
Effect of omission to state the common object — Succeeded by another 
Magistrate f meaning of — Criminal Procedure Code {Act V of 1898).^ 
ss. 22 f 223, 350. 

An offence can be legally described by its specific name in tlie charge, 
and the qaestion whether any further particulars are necessary under s. ^23 
of the Criminal Procedure Code is a question of discretion according to the 
circumstances of each case. 

In cases of rioting the common object should be stated in the charge, 
but omission to state it, under ss. 143 and 147 of the Indian Penal Code, 
does not vitiate a conviction if there is evidence on the record to show it. 
It is otherwise with a charge under s. 149, Indian Penal Code, for, then, there 
is no speciffc name for the offence, and the fact that any offence is committed 
in prosecution of the common object is of tlie essence of the case, and 
there could be no conviction for any offence committed with a different 
object. It is obligatory to set out the common object in a charge under 
8. 149, unless it has already been specified in the main charge under s. 147. 

. Basiruddi v. Queen Empress (1) referred to. 

The words “ succeeded by another Magistrate ” in s. 360 of the Crimi- 
nal Procedure Code should not be construed in a narrow sense, but should 
be interpreted to mean — ceases to exercise jurisdiction in the particular 
enquiry or trial, and not in the particular post. 

Thakur Das Manjhi v. Namdar Mimdul (2), Emperor v. Furshottam 
Kara (3), referred to. 

Mohesh Chandra Saha v. Emperor {4) and Ali Mahomed Khan v. 
Tar ah Chandra Banerji (5) followed. 

Criminal Revision, No. 211 of 1912, against the order of Raj Krishna 
Banerjee, Sessions Judge of Rangpur, dated Jan. 17, 1912. 

(1) (1894) I. L. R. 21 Calc. 827. (3) (1902) I. L. R, 26 Bom. 418. 

(2) (1875) 24 W. R. Cr. 12. (4) (1908) 12 C. W. N. 416. 

(5) (1908) 13 C. W. N. 420. 


1912 -' 
March 4. 
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Kudrutulla 

V. 

Emperor. 


Queen- Empress v. Badlie (1), Deputii Legal Remembrancer v. Uiiendra 
Kumar Gliose (2) not followed. 

The facts are shortly these. The complainant 
Nasirudcliii and one Ibrahim were the joint ijaradars 
of Shayampur lidt. On the 8th of Angnst, an 
np-countryman, living at the house of the accused 
Kndrntnlla, went to the hdt to sell lemons. The 
ijaradars took two lemons as toll from him. 
Kndnitnlla protested against this, and there was a 
scuffle between Kudrutulla on the one hand and 
Ibraliim and the toll-collector amin on the other. 

On the 12th of August, the next hdt day, Kudrnt- 
nlla came, accompanied by 15 or 20 men, armed with 
lathis and assaul ted the complainant, his friends and 
relatives. 

At 12 P.M. on the 12th of August the complainant 
lodged the first information. The accused were, there- 
upon, put upon their trial. The case came on for 
hearing before Babu B. N. Mukerjee, Deputy Magis- 
trate of Rangpur, who examined the prosecution wit- 
nesses and framed charges against the accused under 
sections 147, 323 and 142, Indian Penal Code. 

On the 18tli of November 1911 the case came on again 
lor hearijig ; but the Deputy Magistrate having no time 
to give to the case, the District Magistrate, upon the 
application of the defence, transferred the case to the 
file of Mouivi Ohoinuddin, another Deputy Magistrate 
wlio took up the case at the stage it was left by his 
predecessor. 

On the 19th of November the case was adjourned 
for the cross-examination of prosecution witnesses 
and for defence. 

On the 27th of November the defence filed a list 
of three witnesses whom they wanted to examine, but 

(.1) I. L. U. 12 All. 00. (2) (1900) 12 C. W. N. 140. 


H 
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the Deputy Magistrate rejected the application as 1912 
having been filed “ too late.” KtjDMTinLA 

On the 1st of December some witnesses were 
examined for the defence, and on the 4th the Deimty 
Magistrate convicted the accused under sections 147, 

323 and 149 of the Penal Code. 

Against this order the accused Kudrutulla and 
others appealed to the Sessions Judge of Rangpur, who 
dismissed their appeals. Thereupon the petitioners 
moved the High Court and obtained this Rule. 


Mr. Donogh and Babu Manmatha Nath Mukher- 
jee, for the petitioners. 

No one appeared for the Crown. 


Holmwood and Shabpuddin JJ. This was a Rule 
calling upon the District Magistrate of Rangpur to 
show cause why the convictions and sentences passed 
on the petitioners should not be set aside on three 
grounds. 

The first ground is that the charge was defective, 
inasmuch as no common object was specified therein. 
The second ground is that there should have been a de 
novo ivioX, the right to it never having been waived. 
The third ground is that the learned Deputy Magis- 
trate should not have rejected the accused’s prayer of 
the 27th November for calling for three witnesses who 
would have proved the entire falsity of the prosecu- 
tion story. 

The case was a very simple and ordinary one, and 
though there may have been technical defects, we do 
not think any of the irregularities alleged have caused 


any prejudice to the accused persons. The complain- 



ants are joint iiaradars of a certain hdt, and one of them 
got into an altercation and scuffle with one Kudrutulla, 
a lemon-seller, on the 8th August. The next Mi day, 
the 12th August, Kudrutulla brought 15 or 20 men with 
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Krdrtjtull^ 


‘Emperor. 




i 



lilBw® 





liim armed with bamboo lathis and attacked and 
wounded the complainant and his friends and relations. 

As regards the defect in the charge the law is clear, 
that as regards the offence of rioting the offence can 
be legally described by its specific name, and the ques- 
tion whether any further particulars are necessary 
under section 223 of the Criminal Procedure Code 
must be a question of discretion according to the 
circumstances of each case. 

It has been laid down in numerous rulings of this 
Court that in cases of rioting the common object should 
be stated in the charge {^Basiradcli v. Queen-Empress 
(1)], but the omission to state it under sections 143 
and 147 does not vitiate a conviction if there is 
evidence on the record to show it. 

In this case the common object was obvious from 
the charge sheet and the evidence, and if has been 
found to be that the accused Kudrutulla, his cousin and 
his neighbours combined together and formed an 
unlawful assembly to assault the complainant and his 
men. We think, as a matter of law, it is otherwise 
with a charge under section 149 of the Penal Code* 
Then there is no specific name for the offence, and the 
fact that any offence is committed, in prosecution of 
the common object, is of the essence of the case and 
there could be no conviction for any offence commit- 
ted with a different common object. It is therefore in 
our opinion obligatory to set out the common object 
in a charge under section 149, unless it has been 
already specified in the main charge under section 147. 

We therefore make the rule absolute so far as the 
convictions under sections 149 and 323 are concerned, 
and set them aside together with concurrent sentences 
passed thereunder. And in any case the common 
object being clearly to assault lathis and to cause 
(l) (1894) I. L. R. 21 Oiilc. 827. 
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hurt, tliere could not be separate sentences for what is 1 912 
j practically one offence. As regards the second point kcdrutclla 

we are confronted with what appears to he a conflict of jp^jou 
rulings. In the case of Queen-Em%n'ess v. Radhe (1), 

1 it was held that this section was intended to 

provide for a case where an inquiry or trial has been 
; commenced before one incumbent of a particular post 

i and that officer ceases to exercise jurisdiction in that 

; post and is succeeded by another officer. This clearly 

goes beyond the law as laid down in section 350, the 
words being “ ceases to exercise jurisdiction therein, ” 
that is, in the enquiry or trial, and not, as the Allahabad 
ruling would imply, in a particular post. The words 
; “ succeeded by another Magistrate ” have however been 

read as importing that the first Magistrate must have 
left his post, but it has been held in two rulings of this 
Qroxiiit [Mohesh Saha {2) and AU Mahomed Khan {?>)} 

, that the word “ succeeded ” shoiild not be construed in 

1 the narrower sense. 

j No doubt such a narrow construction was inci- 

>, dentally ptit upon it by a Bench of this Court in the 

j case of Deputy Legal Remembrancer' v. IJpendra 

■ Kumar Ghose (4) to which one of us was a party, but 

the question did not directly arise in that case and 
the facts clearly show that the irregularity in that case 
i caused prejudice to the accused person. On a con- 

! sideration of these cases we are of opinion that the 

|| -later rulings are direct authority on this particular 

I point and are binding on us. We do not therefore 

consider it necessary to refer the point of law to a Full 
Bench. 

The facts of this case entirely remove the matter 
from any question of prejudice. It appears that 
: learned counsel was brought down from Calcutta for 

’ (1) (1889) I. L. R. 12 All 66. (3) (1908) 13 C. W. N. 420. 
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Kudrutulla 

Emperor. 



the express purpose of cross-examining certain i^rosecn- 
tion witnesses. He had only that day and the ]iext at 
his disposal, and the trying Magistrate was unable to 
take up that case on those days. He therefore applied 
to the District Magistrate to allow the case to be heard 
before another Magistrate, waiving the right to a de 
novo trial. Had the Magistrate who succeeded to the 
jurisdiction felt himself obliged to reopen the case from 
the beginning, the object of the accused in bringing 
down counsel and asking for the transfer would have 
been frustrated. It is argued that the transfer was 
under section 528, and that section 350 has no apijlica- 
tion, but we think that this is now concluded by the 
authorities we have cited. The District Magistrate 
did not apparently withdraw the case to his own 
file. He accepted the position, that Babu Bhujendra 
Nath Mukerjee had ceased to exercise jurisdiction 
in tlie case by reason of his being occupied in some 
other work, and aj)pointed another Magistrate to take 
charge of the case. The leading case of Thakur Das 
Manjhi v. Namdar MunduKl)-, in which it was 
held that it must be shown that the accused person 
has been prejudiced by the order of the sxicceed- 
iug Magistrate acting on evidence entirely record- 
ed by his predecessor has never, as far as we 
know, been overruled. Here the entire case for the 
defence, including the cross-examination of prosecxi- 
tion witnesses, was held before the second Magistratej 
and the defence was therefore placed in a far more 
favoiirable position by reason of the case being un- 
avoidably heard in its later stages by the second 
Magistrate. 

We find that the second ground upon which the 
Rule was issued fails. As to the third ground we find 
tliat a petition was put in to summon three witnesses, 
(1) (187.5) 24 W. R. Gr. 12, 
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two of whom wei’e railway servants, three days before 1912 
the date fixed for final hearing. These witnesses were kudkdtulla 
to prove that the first information was not given to the 
Sub-Inspector in the Railway station at midnight on 
Saturday, but was drawn up after consultation with a 
mukhtear named Nasiruddin at midday on Sunday. 

Now it is fully established that the Sub-Inspector 
saw the wounded men and recorded evidence on Satur- 
day afternoon and evening. Even, therefore, if the 
formal first information report was not drawn up till 
Sunday, there would be nothing again.st the case for 
the prosecution. Information had been given to the 
Police on Saturday afternoon, and they had acted on 
it. The Sub-Inspector says that he recorded it in a 
private room in the station which was locked and 
where no Railway official was present. Tlie witnesses 
on the first point, therefore, could only speak to a 

negative which would not under the circumstances be 
of much value. As regards the second point, the Sub- 
Inspector freely admitted that he spent the night at 
the house of Nasiruddin mukhtear and discussed the 
case with him. The defence therefore had in its hand 
all that it required to make the i^oint now taken. It 
was taken before the learned Judge in apj)eal and fully 
dealt with by him. As regards the mandatory provi- 
sions of section 257 of the Criminal Procedure Code, on 
which much stress is laid before us, we are of opinion 
that the recording on the petition “Too late” amounts 
to a refusal of the application on the ground of delay, 
and in this case it is clear’ that the Magistrate was 
fully justified in considering that the application which 
ought to have beeir made long before, certainly not 
later than 19th November, was made for the purpose 
of delay. 

The case had been dragging on since the 6th Septem- 
ber, the occurrence having been on the 12th August. 






1 

pi 


I 5 

i 




ri 




I 


788 

1912 

Kudrutulia 

V. 

Emperor. 


INDIAN LAW REPORTS. [VOL. XXXXI. 

It was a petty case which should have been disposed 
of ill two short sittings, and the attitude of the defence 
throughout has clearly not been that of persons 
desirous of expediting the course of justice. 

The question of the recording of the first informa- 
tion was fully known to the accused from the first. 
It was raised for the first time on the 1st December 
in cross-examination of the Sub-Inspector, and this 
although all three accused had had an opportunity of 
making a statement in their defence on the 18th Octo- 
ber and had not hinted at such a defence. They then 
said they would file a written statement, but do not 
appear to have done so. Even if the Magistrate had 
not recorded his reasons for refusing the application, 
we sliould have felt very disinclined to interfere in 
revision, as tlie fact that the application was made for 
the purpose of delay is clear from the record and the 
order sheet, and the evidence was unnecessary and 
unavailing. 

But under the circumstances we think the Magis- 
trate’s reasons, though irregularly recorded, are a 
sufficient compliance with section 257, Criminal Proce- 
dure Code; and while we have no desire to minimize 
the importance of a strict compliance with that section, 
as laid down in the case of 'Emperor v. P'ursliottam 
Kara (1), we do not think that any rule of law should 
be wrested to defeat the ends of justice, and in the 
exercise of our discretionary powers in revision w^'e 
think this is a case where substantial justice has been 
done, and there is no need for our interference. 

The Rule is discharged. The petitioners will 
surrender to their bail and serve out the rest of their 
sentences. 

Rule discharged. 

(1) (1902) 1. L. R. 26 Bom. 418. 
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APPEAL FROM ORIGINAL CIVIL. 


BeJ-ore Sir Latorence H. JenJcins^ K.C.LE.^ Chief Justice^ and 
Mr. Justice Woodroffe. 

GALSTAUN 


HUTCHISON.* 

Acknowledgment — Unstamped acknoicledgmeni.^ tcheiher acJcnoidedgment (f 

debt— Stamp Act {II of 1899)^ Sch. 1 , Art. 1 — Evidence — Limitation 

Act {IX of 1908)^ s. 19 — Stamp duty. 

In an account between the parties headed “ Account current,” kept by 
the plaintiff, the defendant was debited with advances made by the plaintiff, 
together with interest on sums due from time to time, and credited with 
payments made by the defendant, the balances being carried forward half 
yearly. On the account being adjusted and stated, a certain sum E. & 0. E. 
was shewn due by the defendant : the plaintiff appended the words “ I 
accept this correct,” and the defendant subscribed his signature thereto. 
The account was continued, the said sum being carried forward, and further 
sums were debited to the defendant, but there were no further items of 
credit : 

Jleld.^ that, in the circumstances of the case, the instrument was not an 
acknowledgment of debt within the meaning of Art. 1 of Sch. I of the 
Stamp Act, and was admissible in evidence without being stamped. 

Brojender Coomar v. Bromomoye Chowdkrani (1), Br'ojo GohindShalia 
V. Goluch CMmder Skaha (2), and Nu7id Kumar Shaha v. Shurnomoyi (3) 
followed. 

Appeal by the plaintifE, John Carapiet Galstaun, 
from the judgment of Cliitty J. 

This appeal arose out of an undefended suit in which 
the plaintifE sought to recover from tlie defendant 
William O’Brien Hutchison the sum of Rs. 58,932-1-3 
alleged to be due on an account stated. 

* Appeal from Original Civil, No. 7 of 1912, in suit No. 694 of 1911. 

(1) (1878) I. L. E. 4 Calc. 885. (2) (1882) I. L. E. 9 Calc., 127. 

(3) (1887) I. L. E. 15 Calc. 162. 

55 








March 18. 
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oiace tlie aotti Aiignst lyuo there were various 
Gaistaun dealings and transactions between tlie parties, and it 
®- was agreed that the defendant slioukl pay to the 
plaintiir interest at the rate of 9 per cent, per 
annum on all sums which may be due to the plaiiitllE 
from time to time. An account of the transactions was 
entered and kept by the plaintiff, and every half year 
balances were carried forward. The account was 
headed “ W. O’B. Hutchison in account current with 
J . C. Oalstaun.” On the left hand side of the account 
were entered various sums debited to the defendant, 
whether in respect of actual i3ayments or charges 
tor interest, and, on the right, sums credited to 
the defendant in I’espect of jpayments which he 
made from time to time on account of principal and 
interest. 

The last item credited to the defendant was dated 
the 7th January 1908. 

On the 1st September 1908 the account was adjusted 
and stated between the parties showing a balance of 
Es. 45,039-9-3 E. & 0. E. due to tlie plaintiff. At 
the foot of this account, and against the balance as 
it stood on the 1st September, appeared the words “ I 
accept this correct ” written by the plaintiff and signed 
and dated by the defendant as follows : “ W. O’B. 
Hutchison, 10th September 1908.” This acknowledg- 
ment was not stamped. 

The account was continued, the debit balance of 
the 1st September 1908 being carried forward. Three 
further items of Es. 748-8 each were debited to the 
defendant s account, being premia paid on a policy 
on his life during 1910 and 1911 ; and a fourth item of 
interest was debited to his account on the 30th June 
^liich date the account was struck showing 
the sum of Es. 58,932-1-3 due- from the defendant to. the 
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The suit was instituted on the 6th July 1911 ; the 
defendant entered appearance through his attorneys, 
but failed to present a written statement. The suit 
was accordingly transferred to the list of undefended 
causes, and came on for hearing on the 26th January 
1912 before Chitty J. The defendant did not appear. 
The plaintiff was called, and with reference to the 
words “ I accept this correct ” appearing in the account 
and the defendant’s signature thereto, he stated ; “ I took 
the acknowledgment so as not to worry for accounts 
in future. I suppose I took it to use when the time 
came as I am now doing. It did not strike me at the 
time this document was taken with the object of 
supplying evidence.” Chitty J. passed a decree in the 
plaintiff’s favour for the three several sums of Es. 748-8 
with interest thereon, and refused the rest of the 
plaintiff’s claim as being barred by limitation, the 
acknowledgment of iiabiUty appearing on the account 
and dated the 10th September 1908 being held to be 
an acknowledgment of a debt within the meaning of 
Article 1 of Schedule 1 to the Indian Stamp Act and 
so to be inadmissible in evidence in the absence of an 
anna stamp. His Lordship’s judgment was as 
follows : — 

“This is a suit filed by the plaintiff to recover from the defendant a sum 
of Rs. 58,932-1-3 alleged to be due for principal and interest on an account 
between the parties. The suit has not been defended.^ but I have none the 
less to see that the plaintiff’s claim is legally sustainable. It appears that 
from August 1905 the plaintiff made advances to the defendant from time 
to time and received payments from him on account. Interest was charged 
on tlie debit balances at the rate of 9 per cent, per annum. An account 
was prepared by the plaintiff and submitted to the defendant on 2nd Sept- 
ember 1908 showing a balance due from defendant up to 1st September 1908 
of Rs. 45,039-9-3. This account is now produced by the plaintiff in 
support of his case and bears the words : ‘ I accept this correct ’ with the 

defendant’s signature aud the date— 10th September 1908. The last 
payment made by the defendant on the account was Rs. 175 paid on 16th 
dauuaiy 1908. The plaintiff has since made payments of certain premiums 
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1912 on behalf of the defendant, which with further interest brings the sum 
alleged to be due up to the amount now claimed. The question is whether 
this amount signed by the defendant being an acknowledgment within the 
IIi'TOHisON. meaning of article 1 of schedule 1 to the Stamp Act and being unstamped 
is admissible in evidence. If it is such an acknowledgment being a 
document chargeable with a duty of one anna, it cannot be admitted under 
section 35 on payment of a penalty. I am of opinion that the document 
clearly falls within the description in article 1 and is inadmissible in evidence 
for any purpose : Mulji Lala v. Lingu MahajiiX)' The document in the 
case of Amhica Dat Vyas v. Nityanund S'mgh (2) relied upon by plaintitFs 
Counsel was of a very different nature, and there might well be a doubt in 
the mind of the Court whether it was written or signed in order to supply 
evidence of tlie debt. A similar doubt arose as to the document in 
Bishamhar Nath v, Nand Kishore (3). There was no such doubt as to the 
document in the Bombay case (1), nor can there bo any regarding the docu- 
ment before me. The plaintiff stated tome that he took the acknowledgment 
so as not to worry for accounts in future, and said further in answer to a 
question from me that he supposed it was that he might use it when the 
time came. His Counsel then proposed to ask several leading questions 
framed on remarks in the judgment of the Division Bench in Amhica Dat 
Vyas V. Nityanund Singh (2). But this I refused to allow, as the plaintiff’s 
examination was then over. I have no doubt that this acknowledgment was 
taken by the plaintiff for the express purpose of supplying evidence of the 
debt, and in ah respects it fullils the description in article 1. Tliough every 
acknowledgment of a debt under this article must be an acknowledgment 
of liability under section 19 of the Limitation Act, the converse does not 
necessarily follow as is shown by the documents in the Allahabad and 
Calcutta cases above referred to. As stated by G-arth C.J. in Binja Ram 
V. Raj Mohun Roy (4) : ‘ If the defendant subscribed his name to the entry 
as an admission that he owed the plaintiff the sum or sums mentioned in it, 
there is no doubt that the Munsif is right in excluding evidence of the 
acknowledgment on the ground that it was not duly stamped.’ That is 
precisely what occurred in this case. 

As I must hold that the document is inadmissible in evidence and so 
reject it, the major portion of the plaintiff’s claim is barred by limitation. 

The last payment by the defendant was on 16th January 1908, and it is 
not alleged tliat the fact of that payment appears in his hand- writing. The 
suit was filed on the 6th July 1911. I thought that the plaintiff might 
possibly be saved if he could show that the defendant had been out of 
British India. It appears that he did go to England last year, leaving some 

(1) (1896) 1. L. R. 21 Bom. 201. (3) (1892) 1. L. B. 15 All. 56. 

(2) (1903) I. L. R. 30 Calc. 687. (4) (1881) I. L. B. 8 Calc. 282. 
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time after 5th April and returning in October. That would not be sufficient, 
as the last advance by the plaintiff before the alleged adjustment to the 
defendant was made on 10th August 1907. 

The plaintiff is entitled, I think, to a decree for . the three sums of Hcttchison 
Ks. 748-8 paid on the defendants account on 22nd February and 11th 
August 1910 and 20th February 1911 with interest at 9 per cent, on those 
amounts from the respective dates of payment till to-day. The rest of his 
claim must fail. Costs on scale No. 2 until such time as case could be 
transferred and thereafter on scale No, 1 and interest on judgment at 
6 per cent. 

From this judgment the plaintiff appealed. The 
appeal was heard ex pcirte, the defendant not being 
represented. 
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intention, and eacli case must depend on its own 
circumstances : Binia Bam v. BajmoJmn Boij (1), MulH 
Lala V. Lingu Makaji(^), the two authorities relied 
on by Ohitty J. and so distinguishable, and Bisliamhar 
Nath V. Nand Kishore (8). The test applied in the 
last mentioned case was whether there was any 
necessity to supply evidence of the debt. In the 
present case there was clearly no such necessity. 

The decision in Brojender Goomar v. Bromomoye 
Ghowdhrani (4), where it was held that the document 
did not require to be stamped, was based on the 
circumstance that “ the amount due varietl from time 
to time, and depended upon the relation of the amount 
advanced to the amount received.” This was followed 
in B}'ojo GoMml Shaha v. Goluck Chunder Shaha (5) 
and Nund Kumar Shaha v. Shurnomoyi (6). 

The same circumstance exists in the present case. 
Debit balances were carried forward each half year, 
JEven after the acknowledgment of the 1st September 
1908, the account contiimed to run on : there were 
further debit entries. It is only an accident that 
tliere should b i no furtlier credit entries. All that the 
balance struck and adjusted on the 1st September 1908 
shewed was, that there was a certain debit due from 
the defendant to the plaintiff on this joarticular 
account : there may liave been other dealings between 
the parties not covered by this particular account, 
in which a larger sum may have been due from the 
plaintiff to the defendant. Consequently, there cannot 
be said to have been an acknowledgment of a debt. 
The object of the acknowledgment was to accept the 
particular account as correct, and not for the purpose of 
supplying evidence. 


(1) (18H1) I. L. R. 8 Calc. 282. 

(2) (I89l!) I. L. R. 21 Bom. 201. 

(3) (1892) 1. L. R. 15 All. 5(1 


(4) (1878) I. L. R. 4 Calc. 885. 

(5) (1882) 1. L. U. 9 Gale. 127. 
(8) (1887) 1. L. R. 15 Calc. 162. 
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Maniram Seth v. Seth Rupchand (1) and Uclit 
Upadhya v. Bhawani Din (2) were also referred to. 

It was also argued that even though the instrument 
be held to be inadmissible, the plaintiff was entitled to 
a decree under Order VIII, r. 5 of the Code of Civil 
Procedure, on the allegations in the plaint, without 
any evidence, no written statement having been 
presented. 

Cur. adv. vult. 
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Jenkins C.J. The plaintiff has brought this suit to 
recover Es, 58,932-1-3. In his plaint he alleges that 
from and after the 28th August 1905 he and the defend- 
ant had various monetary dealings : that the defendant 
from time to time made various part payments on 
account of principal and interest: that on the 1st 
September 1908 the account was adjusted and stated 
between the plaintiff and the defendant showing 
a balance of Es. 45,039-9-3 due to the plaintiff, and the 
same was admitted and signed by the defendant as 
correct : that thereafter further dealings took place : 
and that there is now due and owing from the defend- 
ant’s, the plaintiff, Es. 58,932-1-3. 

The plaint was instituted on the 6th of July 1911, 
and as provided by Order VIII, rule I, the defendant 
was required to present a written statement of his 
defence. 

The defendant entered an appearance through his 
attorneys, but he failed to present a written statement. 

The suit was transferred from the list of defended 
causes to the list of undefended causes, and was heard 
by Chitty J, who passed a decree in the plaintiff’s 
favour for Es. 2,435-10-6 with interest and costs. 

He, however, refused the rest of the plaintiffs’ claim, 
not because it was not proved, but because it was 
(1) (1906) I. L. E. 33 Calc. 1047. (2) (1904) I. L. B. 27 All. 84. 
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1912 'barrred by limitation, as tlie document by wbicli it 
Galstads sought to gain the advantage of a fresh period of 

limitation did not bear an anna stamp, and so (in his 
opinion) was inadmissible. 

From this decree the present appeal has been 
prepared by the plaintiiE. 

It is beyond dispute that the sum of Rs. 58,932-1-3 
would be recoverable unless barred by limitation, and 
that thei^e is an acknowledgment of liability made in 
writing, and signed by the defendant on the 10th of 
September 1908, which would be a complete answer to 
the bar of limitation if it can be utilized. 

Chitty J. held that this acknowledgment could 
not be proved for want of an anna stamp, as in his 
opinion the instrument was an acknowledgment of a 
debt within the meaning of article 1 of Schedule I 
to the Indian Stamp Act, 1899. 

For the instrument to require such a stamp, all the 
conditions indicated in that article must be present 
Though each case must depend on its own peculiar 
circumstances, I am unable to draw any fair distinc- 
tion to the plaintiff’s detriment between the present 
case and that which was the subject of decision in 
Nund Kumar Shaha v. Shurnomoyi (1), where it was 
held that a balance sheet prepared and signed by the 
defendant and showing a balance due from him was 
not an acknowledgment within the corresponding 
article of the Stamp Act of 1879. 

If anything, the present instrument is more remov- 
ed from the provisions of the Stamp Act, for here a 
balance was carried forward, errors and omissions 
were expressly excepted ; and having regard to all the 
circumstances of the case, I am not satisfied that the 
document on which the plaintiff relies is an acknow- 
ledgment within the meaning of article 1. 

(1) (1887) I. L. B. 15 Calo. 162. 


Hutchison. 



y OL. XXXIX.] CALCUTTA : SERIES 


j±iLy ubaer cuiiciasioii migat, i DJiinii, lead, to con- 1912 
siclerable inconyenience and detriment. ^ ” 

rrn 1 . . G-ALSTAUN 

The resnit then is that, in my opinion, the 'y- 
plaintiff is entitled to tlie relief he seeks, and the decree 
of Chi tty J . should be varied by passing in the plaintiff’s Jenkins 
favour a decree for Rs. 58,932-1-3 with costs of the 
suit as directed by Chitty J. and also the costs of this 
appeal. 

WOODROFFE J. Learned counsel has relied on the 
dGoisioniu Nund Kumar Shahav. Shurnomoyi (1). 

On the question whether a particular document in 
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a very similar point, and we must, therefore, look 
at the latter case. This held that the document 
in question was not a promissory note and did not 
require a stamp. Prinsep J. said : — “ It is exactly 


WooDROFFE Qj! same nature as the document which forms 




the subject of the suit in the case of Brqf nder 
Goomar v. Bromomoye Ghowdhrani (i).” Then 
citing White J.’s judgment in .that case, he dismissed 
the appeal. We are thus taken back to the decision 
in Brojender Goomar v. Bromomoye Ghowdhrani (1) 
which was the foundation for the decision in the other 
two cases. Now, the facts of this latter decision are 
not entirely the same as those before us, but as stated 
the observation as to the general nature of signed 
accounts is helpful. There a sum of Rs. 20,825 made 
up of seven different advances on different dates was 
sued for. Each advance was entered on a hath-chitta 
and was signed as it was made. The first advance was 
stamped, and the remaining six were not. These 
entries were held not to come within the Stamp Act 
for the following reasons : — The account had two sides, 
viz., one side of sums advanced, and the other of those 
received ; the Court said “ the amount due varies from 
time to time, and depends upon the relation of the 
amount advanced, to the amount received. In the 
present case no sum is entered under the head of 
‘ amount received,’ but that is an accident and makes 
no difference in considering .the que.stion as to what 
is the nature of the document which is offered in 
evidence. The intention of the parties in requiring the 
signature or seal of the borrowers to each sum advanc- 
ed is, strictly speaking, to secure under their hands an 
acknowledgment that the sum is advanc d. Whether 
or not that sum is dtte, or a larger sum or a less sum, 
depends upon the state of the account:' The entries 
(1) (1878) I. L. R. 4 Calc. 885. 


■ 








p 




799 


VOL. XXXIX.] CALCUTTA SEEIES. 


were not intended to stand alone, in wliicli case tLe 
Court said it miglit have been contended that they 
were acknowledgments requiring a stamj). In that 
case also no sum was entered under the “amount 
received ” column, yet the Court held that to be an 
accident and made no difference in considering the 
question as to what was the nature of the document 
(viz., an account), which was offered in evidence. If, 
for instance, an account is balanced at the end of a 
year and is accepted as correct and a separate entrj^ 
were made admitting its correctness and acknowledg- 
ing the balance found to be due on that account as 
owing to the creditor, then I conceive that such an 
entry might amount to an acknowledgment within the 
meaning of the Stamp Act and require a stamp. • The 
Court in such a case might perhaps reasonably infer 
an intention to acknowledge a debt, notwithstanding 
that such debt was transferred to the next yearly 
account. The qite,stion is, however, one of intention to 
be gathered from the circumstances of each case, and 
it is only necessary to deal with the facts before us. 
In the present case the words “ I accept this correct ” 
were writen by the plaintiff and signed by the defend- 
ant against the balance of the 1st September 1908 
shewing (errors and omissions excepted) that a sum of 
Es. 45,039-9-3 appeared to be imyable on that account 
by the defendant up to that date. It was an admission 
that up to that date the account was coxnect. This 
amount was carried forward in the account which was 
continued, and further debit entries were made after 
the date of the acknowledgment, for which alone the 
plaintiff has been given a decree. To use the language 
in the case last cited it was an accident that ho further 
credit entries were made. There is nothing to show 
that it was intended that none were to be niade or that 
the account should close with the acknowledgment. 


1 
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This accident did not, in the terms of the case cited, 
Galstacn alter the character of the document. Balances were 
Hutchison struck during the course of the account, the 

_ — last being in July, 1911. The plaintiff in his evidence 

WooBEOPFE 0 Qg^J, him at the time that the 

acknowledgment was taken with the object of supply- 
ing evidence (of the debt), but that he did it “ so as not 
to worry for accounts in future, I suppose I took it to 
use it when the time came as I am now doing.” The 
question is whether in fact the writing is now used as 
an acknowledgment of a debt as apart from an acknow- 
ledgment of liability, and whether it is in fact so 
within the meaning of the Stamp Act.’ It may be that 
as the result of such acknowledgment of liability 
together with the account itself and other evidence in 
the case the law annexes as a consequence the obliga- 
tion to pay the sum against which the acceptance of 

the defendant appears, but from this it does not follow 
that the defendant intended to acknowledge that 
particular sum as a debt -within the meaning of the 
Stamp Act. Further, the account was E. and O.E. Even 
assuming that such a provision was for the benefit of 
the creditor only and that the defendant, had he gone 
to the witness box, would have been bound by his 
signature (though it is by no means clear that the 
defendant could not also have shown that such signa- 
ture was given by mistake), it may well be argued that 
the insertion of such proviso made the defendant’s 
acceptance one which was conditional on the correct- 
ness of the account. Let it be supposed that an 
enquiry under the E. and 0. E. provision disclosed 
that the amount shown in the balance was incorrect 
and that the amount due was more or less than that 
claimed, could it be said then that the defendant had 
acknowledged a “debt” when the acknowledged sum 
did not represent that rightly claimed. It may be- 
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admitted that Nund Kumar Shaha v. Shurnomoyi (1) 1912 

is ia one respect perhaps stronger than the present gaI^un 
one (for the signature against each sum as it was »• 
advanced was strong evidence to show that tiie signa- 
ture was given to witness that particular advance) as Woodroffe 
also that the dividing line may be in many cases a 
narrow one, but in a matter of tliis kind Avhich seems, 
to put the matter most adversely to the plaintiff, at 
least oiien to doubt, I think we ought to follow the 
general ijrinciples of the decision in Brojender Coomar 
V. Bromomoye Chowdhrani (2), ujDon which learned 
counsel for the appellant relies, and I agree in holding 
that the entry relied on does not, under the circum- 
stances of this case, amount to an acknowledgment 
which recpiires an anna starnp. 

Appeal allowed. 

Attorneys for the appellant : Morgan 4 - Co. 

Cl) (1887) I. L, E. 1.5 Calc. 162. (2) (1878) I. L. R. 4 Calc. 885 
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APPEAL 'FROM ORIGINAL CI¥IL. 


Befvre Sir Lawrence H, Jenkins^ K.C.I.E.^ Chief Justice^ mid 
Mr. Justice W oodroffe. 

RAMJI DAS 

V. 

JANKl DAS.* 

Principal and Agent — Contract — Undisclosed FUmcijial — Contract Act (IX 
of 1872), ss. 2S0 (2\2B6. 

To enable an agent to sue on a contract under section 2.30 {2) of the 
Contract Act, there must in fact liave been a principal, though undisclosed, 
for whom he was acting in entering into the contract. 

Where a person in entering into a contract purported to act as agent 
fur an undisclosed principal, but in fact no such prinodpal existed, and the 
person was in reality acting on Ids own account, ho is debarred froni 
suing on the contract by section 236 of tlie Contract Act. 

Appeal by tlie defendants, Ramji Das and otliers, 
from the iudgment of Harington, J. 

By a contract No. 3525, dated the 6th November 
1907, the plaintiffs, Messrs. Janld Das k Co., sold 
10 the defendants in their firm name of Messrs. Sarat 
Sookh Das Sarniram 100,000 gunny bags of a certain 
description at the rate of Rs. 30-1 per 100 bags free 
alongside export vessel in the port of Calcutta. 
Delivery was to be given and taken 20,000 bags 
monthly from December 1907 to April 1908. The 
contract was by bought and sold notes. The sold note 
was signed by the plaintiffs as brokers and purported 
to be addressed to principals. The December instal- 
ment was settled by a settlement contract No. 3601, 
dated the 16th December 1907. The bought note in 


Appeal from Original Civil, No. 58 of 1911. 
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this contract was signed by Messrs. Janki Das & Co., as 
brokers and was addressed to Messrs. Janki Das & 
Co., and the contract purported to be “ in settlement 
of onr contract No. 3525.” The January instalment 
was similarly settled. 

The defendants failed to take delivery of the 
Febnrary instalment. 

On the 14th May 1908, Janki Das & Co. brought 
an action in the Small Cause Court claiming the sum 
of Ks. 58-10-3 as due to them under the settlement 
contracts, and the sum of Rs. 972-14-3 as damages 
arising on the defendants’ failure to take delivery of 
the February instalment, amounting in the aggregate 
to Rs. 1,031-9. In their plaint, the plaintiffs alleged 
that they had sold the goods to the defendants and the 
suit was framed as an action by vendors against 
purchasers. 

On the 27th July 1909, the suit was transferred to 
the High Court, at the instance of the defendants. 

The suit came on for hearing before Harington J., 
and on the 29th June 1911, his Lordship passed a 
decree in the p)laiu tiffs’ favour observing; — 

“Tliis is an action brought by seilers against buyers for damages 
for breacii of a contract for tlie sale of heav}’ G bags. Under the contract 
deliveries were to be made by the plaintiffs to the buyers at the rate 
of 20.000 bags a rnontli from December 1907 to April 1908. The 
December instalment was not taken, but the loss due on it was settled 
under a settlement contract between the plaintiffs and the defendants and 
the money due to tlie plaintiffs was paid. A similar course was taken 
with regard to the January instalment, and the present action is brought 
with reference to February instalment. The issues raised are (i) did the 
defendants enter into the contract stated in the plaint, (ii) did the plaintiffs 
contract as agents for an undisclosed principal, or were the plaintiffs the real 
principals, and (iii) were the plaintiffs ready and willing to deliver the 
goods under the contract. Wifch regard to the first issue the contract 
has been produced and proved and the witnesses called for the defendants 
do not deny it. The first issue therefore is decided in favour of the 
plaintiffs. With regard to the second issue it is argued that the plaintiffs, 
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while purporting to contract as agents for the defendants were really 
principals in the transaction, and the case of Sewdutt Boy AlasJcara v. 

(1) is relied upon as an autiiority for the proposition that under 
those circumstances the plaintifl’s are debarred from recovering. Now that 
was a case in which the defendant had employed the plaintiifs as agents 
on his behalf, and in that case when acting for the defendant who 
was a buyer, it was the duty of the agents to get tlie goods at tlie lowest 
price they could for the buyer who had employed tliem, and under those 
circumstances it was held tliat they could not be principal sellers in the 
transaction because then the interest whicli tiiey had in getting the best price 
as sellers of tlieir own goods conflicted with tlie duty which they owed to 
their emplo^’er as buyer in getting the goods at the lowest price obtainable. 
That case went on the w’ell recognised principle that tlie agent must not act 
as a principal so as to have an interest conflicting witli the duty which he 
owed to his employer. But those principles do not apply to tlie facts of the 
present case, because there is no evidence tliat in this case the defendants 
employed the plaintiifs as their agents, or that they looked to the plaintiffs 
to obtain for them tlie goods at the lowest price at whicli tlie goods of the 
cliaracter were to be obtained. Two witnesses were called for the defendants : 
one of tliem states that he does not remember anything about the contract, and 
ail, the other witness says, is he remembers the contract but does notrememlier 
wliether a delivery order was tendered in respect of tlie goods which 
ought to have been taken under the contract at the end of February. 
The plaintiifs content tiiemselves with merely proving the contract. Tliere 
is no evidence therefore on the record as to the circumstances under which 
the contract was made, and no evidence which would ■justify a finding that 
the plaintiffs were employed by the defendants in a manner whicli placed 
thein in a fiduciary relationship with regard to the defendants, as tliey would 
ha\e been, had they been employed as agents for the purpose of getting 
the goods at the lowest price. Then if tlie relationsliip of principal and 
agent di<i not exist between the parties, section 236 of the Contract Act 
is no bar to tlie plaintiffs’ claim, and tlie hiw as laid down in the case relied 
upon by the defendants has no application in the present action. It tlieii 
becomes a case in which a broker purports to contract for an undisclosed 
principal, and under section 230 lie is entitled to enforce tliat"' contract and 
to luive the contract enforced against him. There is evidence that in this 
case fiiere woas a person behind the plaintiffs who they said was in fact a 
principal, wliose name they did not disclose. But in my view whether there 
was a real principal heliind or not does not affect tlie case, because the 
nilatiouship of priucipal and agent did not exist between tlie plaintiffs and 


(1) (1907) 1. L. R. 34 Calc. 628. 
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trie defendants. Tliat being so, the rights of the defendants are not affected 1912 

whether the pers()n who is said to be an undisclosed principal was really 

. . m, • X, i. 1 « llAMJi Das 

a principal or not. Tlie result is tliat tlie case made by the defence has not 

been esfcablisiied, because the detendants have not shown that the Janki Das. 

plaintiffs acted as agents for the defendants, and on that basis of facts the 

wliole of that defence rested. With regard to the last issue there is 

evidence tliat tiie delivery order was tendered for the goods in question, 

and the defendants go no furtlier towards contradicting tliat evidence than 

to prod nee a witness who says that he does not remember anything about 

it. Tlie result is that there must be judgment for the plaintiffs for the 

amount claimed with costs on scale No. 2.” 

From this judgment the defeiKlants appealed. 

Mr. Knight {Mr. Sircar witli him), for the aiDpel- 
lants. The facts of tiiis case come clearly within the 
purview of section 236 of the Contract Act and no 
action can lie. Messrs. Janki Das & Co., while purport- 
ing to enter into the contract in the character of agents, 
were in reality acting as principals and are barred 
from suing by section 236. Harington J. refused to 
apply bis own decision in Sewdutt Boy Masltara v. 

A/a/iapfef (1), wdiere he held that the princii>le imder- 
Ijdng section 236 was the avoidance of conflict 
between duty and interest. It is submitted that case 
was rightly decided, but the true principle is that 
under the circumstances there was no contract at all. 

Section 230 (5) has no apijlication to the facts of this 
case. It contemplates the case of an agent, who is the 
agent of one contracting party, and not, as here, of 
both. Moreover, section 230 assumes the actual 
existence of an irnknown principal, and it is submitted 
tiiat the existence of Kubiram, as a principal, has not 
been estabiisbed. 

Mr. Pugh {Mr. A. N. Chaudhuri with him), for 
the respondents, submitted that the case fell within 
section 230 {2) oL the Contract Act, and conceded that 

(1) (1907) I. L. R. 34 Calc. 628. 
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it. turned on wlietliei' or not there was in fact an 
iumj[ Das undisclosed principal. 

Janki Das Pugh then dealt with the facts and evidence.] 

Mr. Knight was not called upon to reply. 
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Jenkins O.J. This appeal arises out of a suit 
brought on a contract No. 3525 of the 6th of November 
1907 for the sale by the defendants of a lac of gunny- 
bags of the sort described in the sold-note. The terms 
of the contract are set out in the sold-note, and it 
there appears, among other things, that the price was 
Rs. 30-4 per 100 bags ' free alongside, and that 
delivery of the goods was to be given and taken 20,000 
monthly, from December 1907 to April 1908. That 
contract is signed by the plaintiffs as brokers ; it 
purports to he addressed to the principals. The in- 
stalments of December and January were settled, and 
no question arises regarding them, except as to 
brokerage, as to which nothing has been said before 
us. The February instalment was not delivered ; and 
according to the plaint, damage to the extent of 
Rs. 972-14-3 was thereby sustained by the plaintiffs 
and became due to them. The total sum claimed in 
this suit is thus Rs. 1,031-9. The case was instituted 
iu the Pre.sidency Small Cause Court, but was 
transferred to the High Court, and came on for hear- 
ing before Mr. Justice Harington, who has passed a 
decree in the plaintiffs’ favour. Prom his judgment 
the present appeal is preferred. 

It is not denied that the defendants entered into a 
contract in the terms of the sold-note ; but it has 
throughout been denied that the defendants entered 
into such a conticict as is allsgecl, that is to say, a 
contract as is set forth in the plaint, which represents 
the plaintiffs as vendors to the purchasers. When the 
case came before Mr. Justice Harington, the following 
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issues were raised : (i) Did the defendants enter into 
the contract stated in the plaint? (ii) Did the plaintiffs 
contract for an undisclosed principal or for them- 
selves? (iii) Were the plaintiffs ready and willing to 
deliver? 

Objection was taken to the third issue, hut not to 
either of the other two — no objection could be taken 
to either of them, because they embodied and amplified 
that which was set forth in the written statement from 
the very commeaicement. 

The plaintiffs respondents, have been represented 
before us by Mr. Pugh, who very propeidy accepted 
the position that this case must turn upon whether or 
not the plaintiffs are able to establish that they had 
an uirdisclosed principal behind them. The plaintiffs, 
as I have already said, purported to sign as brokers. 
If the contract was with the plaintiffs, it was entered 
into with them in their character of agents; and as no 
principal was disclosed then the position must be that 
there was an undisclosed principal or that there was 
no principal at all. The plaintiffs’ contention is that 
there was an undisclosed principal, oneBhai Kubiram, 
and that the existence of this undisclosed principal 
entitles them to sue, under the provisions of clause 2 
of section 230 of the Contract Act. So that what we 
have now to see is whether in truth Kubiram was the 
undisclosed principal or whether he is an after- 
thought. The plaint as drawn is opposed wholly to 
the idea that there was an undisclosed principal. It 
treats the plaijitiffs as themselves the vendors. In the 
same way the settlements of December and January 
appear to me to point, if anything, not to Kubiram 
being the undisclosed principal, but to the plaintiffs 
themselves claiming to be the principals. There is no 
brokerage charged to Kubiram; as far as I can see 
there is no contract with Kubiram, and for some 
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Ramji Das 
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Janki Das. 
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C.J. 


reasoi], wiiicii I am wholly uuable to understaod 
if the case is a trne Oiie, Kubiram was .not put into 
the box : no book of his wa.s pi'oduced, and we 
are told, and the statement has not been contradict- 
ed before us, Kubi ram’s name never came to light 
until the opening of the plaintiffs’ case. I am 
not satisfied that Kubiram was an undisclosed 
principal of the plaintiffs. If Mr. Justice Harington 
had held otherwise, I should have hesitated to differ 
from him on a question of fact like that, but as 
I read the judgment of the learned Judge, he is 
careful to avoid that conclusion. All he says is that 
“ tliere is evidence that in tliis case there was a person 
behind the plaintiffs who tliey said was in fact a 
principal whose name they did not disclose.” The 
learned Judge does not say that he believed that 
evidence. He does not discuss the various elements 
in the case which tell against the view that Kubiram 
was really and truly tlie undisclosed principal, but 
he goes on to say that in his view it is immaterial 
whether there was the relationship of princii:)al and 
agent between Kubiram and the plaintiffs. But if 
Kubiram was not the undisclosed principal then 
section 236 of the Contract Act aj^plies. In order to 
‘'■PPi'sciate the true scope of that section one must 
bear in mind the general sclieme of Chapter X of 
the Contract Act which deals with the subject of 
agency. The sections of that Chai3ter are divided 
into a series of groups, and of those I only need 
refer to two There is the group comprising sec- - 
tions 211 to 221, which deal with the agent’s duty 
to the principal. Then there is the group which 
includes sections 226 to 238, which deal with the 
effect of agency on contracts with third persons. 
Mr. Justice Harington, in accepting the view that it 
was immaterial whether there was an. undisclosed 
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principal or not, was influenced by tlie consideration 
tliat the relationship of principal and agent did not 
exist between the plaintiffs and the defendants. At 
the outset it is diflflcult to see how it could be said 
that there w^as Jiot that relationship, and defendants 
certainly did not accept tliat view. But it is unneces- 
sary to discuss the case from that point of view. 
Section 236 is clear and distinct. It provides that 
“ a iierson with whom a contract has been entered 
into in the character of agent is not entitled to require 
the performance of it, if he was in reality acting not 
as agent, but on his own account.” Having negatived 
the theory of Bhai Kubiram being an undisclosed 
principal, we have a position to which section 236 of 
the Contract Act applies wdth precision. It is to no 
purpose to consider what the line of cases is which 
that section seeks to embody, or whether it is in 
accord with the English rule of law. Enough to say 
that the section as it stands is the final exiiosition of 
law in India and, in my opinion, Kubiram disappear- 
ing, section 236 governs the ease. ■ The plaintiffs, 
therefore, are the persons with whom a contract has 
been entered into in the character of agents, and so 
they are not entitled to require the performance of it, 
inasmuch as in reality they w’^ere acting not as agents, 
but on their own account. 

For these reasons, I think the Judgment of 
Mr. Justice Harington cannot be upheld, and we must 
reverse his decree and dismiss the suit wdth costs 
throughout to be paid by the plaintiffs. 

WooDROFFE J. I agree. 

Appeal alloiued. 

Attorneys for the appellants : S. JD. Butt Ghose. 

Attorneys for the respondents : Bey Kshatriya. 

J. c. 


Ramji Das 

V. 

Janki Das. 

Jexkins 

C.J. 
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ORIGINAL CIVIL. 


Before Mr. Justice Fletcher. 



1912 CHARNOCK COLLIERIES Co., Ld. 

Feh.29. V. 

BHOLANATH BHAR.^ 

Mortgage — Gomimny — Managing Agents — Articles of association^ breach 
of by Managing Agents — Acts requiring approval of directors — Pre- 
sumption regarding internal management — Validity of deed irregularhi 
executed — Equitable security — Winding-up — Lease — Liquidators in 
'possession— 'Acquiescence of landlord — Arrears of rents ayid royalties^ 
whether secured debts. 



The company’s articles of association empowered tlie managing agents 
Avitli the approval of tlie directors, to borrow or raise sums of money for the 
purposes of tlie Company, and to secure repayment of such sums by mortgage 
or charge of tiie property of the company, and to draw all sucli instruments 
as should be necessary for the carrying on of the business of the company, 
and directed that every instrument to which the seal of tlie company was 
affixed should be signed by at least one director, and countersigned by the 
managing agents. B. D., a stranger, advanced money to the company, 
whicli was credited in the company’s books under loan account, and was 
given an instrument by way of hypothecation or security, to which was 
affixed the seal of the company and whicli was signed by the managing 
agents, but it did not sufficiently appear tliat the money had been borrowed 
with the approval of tlie directors, and the instrument was not signed 
by any of the directors as required by the articles : 

Held, that it was not necessary to show the approval of the directors, 
inasmuch as this was a matter of internal management, regarding which the 
lender was, if lie knew nothing to the contrary, entitled to assume as 
against the company that the managing agents, had the authority or 
approval of the directors. 

The Royal British Bayih v. Turquand (1), In re Carnty Life Assurance 
Co. (2\ Cotmty of Gloucester Bank v. Rudry Merthyr Colliery (7o. (3), 
and hi re Barth of Syria (4) followed. 

Original Civil Suit No. 66 of 1912. 

(1) (1856) 6 EL & Bl. 327. (3) [1895] 1 Ch. 629. 

lGh.115. 
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Witli regard to the signature of a director, even if the security be uot 
complete, t'lie lender who liad advanced money to the company upon the 
terms that security should be given liirn, is entitled under the rules of 
equity to have a cliarge upon the property of the company. 

In re Queensland Land and Coal Co. (1), and Fegqe v. Neath Tramways 
Co., Ld. (2), followed. 

Wliere a landlord, to wlioin rents and royalties are payable by a 
company wliicli goes into liquidation, acquiesces in the liquidators remain- 
ing in possession of the property leased, he cannot claim to be a secured 
creditor in respect of arrears of such rents and royalties. 


1912 

Charnock 
Collieries 
Co., Ld. 
v: 

Bholanath 

Dhar. 


This was a special case stated for the opinion of the 
Court under Order XXXVI of the Code of Civil Pro- 
cedure, by agreement between the Charnock Collieries, 
Ld., in liquidation, and the liquidators of the one part, 
and Bholanath Dhar of the other part. 

The points on which the opinion of the Court was 
sought were (i) whether a certain instrument of 
hypothecation dated the 3rd January 1910 was valid 
and created a charge on the assets of the company in 
favour of Bholanath Dhar, and (ii) whether the said 
Bholanath Dhar was a secured creditor in respect of 
certain rents and royalties due by the company to him 
by virtue of a kabuliat under which the company held 
the colliery. 

With regard to the first point the facts were as 
follo'ws : — On the 3rd January 1910 there was due from 
the company to Bholanath Dhar the sum of Rs. 2,004-8 
on a promissory note for money advanced by the said 
Bholanath Dhar to the company. On that date Bhola- 
nath Dhar advanced a further sum of Rs. 3,995-8 to the 
company, making a total of Rs. 6,000. The articles of 
association of the company authorised the managing 


agents, with the approval of the directors, to borrow 
or raise any sum or sums of money for the purposes of 
the company in such manner and upon such terms and 

(1) [1894] 3 Oh. 181. (-2) [1898] 1 Ch. 18.3. 







(2) [1898] 1 Ch. 18.3. 
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^ conditions as they thought fit, but it did not clearly 
Charsock appear that the said sums had been borrowed with the 
approval of the directors. The two sums were how^- 
‘i, ever borrowed by the managing agents on behalf ol; 
™ company, and tlie total of Rs. 6,000 was credited in 
the books of the company under the heading of loan 
account. On the said 3rd January 1910 an Indenture 
was made between the company and Bholanath Dhar 
stating that the company thereby deposited with 
Bliolanath Dhar the title deeds of the said colliery and 
assigned ail the plant, machinery, etc., in or about the 
said' colliery, by wniy of hypothecation or security, for 
tlie repayment of the said sum of Es. 6,000 witlr 
interest thereon at 12 per cent, per annum, and stating 
tli.rt the company thereby put the said Bholanath Dhar 
in possession of the colliery. The articles of a.ssocia- 
tion authorised the managing agents, with the approval, 
of the directors, to secure repayment of any sum or 
sums of money borrowed or raised by the managing 
agents for the purpose of the company by mortgage or 
charge of all or any part of the property of the com- 
pany, and to draw on behalf of the company all such 
instruments as should be necessary for the carrying on 
of the business of the company, and directed that every 
instrument to which the seal of the comiiany was 
affixed should be signed at least by one director, and 
countersigned by the managing age ate. The said 
Indenture of the 3rd January 1910 bore the seal of 
the company, and was signed by the managing agents, 
but Was not signed by any of the directors. The 
title deeds of the said colliery were, however, deposited 
with the said Bholanath Dhar. The company subse- 
ciuently went into liquidation and the colliery was, 
by agreement between the parties, sold, and the 
proceeds of the sale were in the hands of the 
attorney to the liquidators. Bholanath Dhar claimed 
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to be a secured creditor of the company by virtue of 1912 
the said Indenture of the 3rd January 1910, for the ohai^ck 
sum of Rs. 7,417-8 being the amount of principal and Collieeies 
interest due under the said Indenture, and hi.s claim 
was resisted on the ground that the said. Indenture Bholanath 
was invalid and of no effect in creating a security, 
inasmuch as it did not appear that the monies had 
been borrowed 'with the ai)proval of tbe directors, and 
the said Indenture was not signed by any of the 
directors of the .company as was required by the 
articles of association in the ca.se of instruments to 
which the seal of the company was affixed. 

The material articles of association are set forth in 
the Judgment of Fletcher J. 

With regard to the second point the facts were as 
follows:— On the 28th May 1906 Bholanath Dhar 
granted a kabuliat or lease of the said colliery to Nobo 
Copal Bose and Tincotiry Bose, under the terms of 
which certain rents and royalties were made payable 
to the said Bholanath Dhar. On the 31st August 1907 
the said lease was assigned to the Charnock Collieries, 

Ld., who held the colliery under the assignment. 

When the company went into liquidation Bholanath 
Dhar was in iJosses.sion, and i>o.ssession was made over 
to the liquidators by Bliolanath Dhar, who now 
claimed to be a secured creditor, by virtue of the said 
kabuliat, for arrears of rent and royalty both prior to 
and subsequent to the date of the liquidation. 

Mr. P. L. Biickland, toxt\\e compimj. The Inden- 
ture of the 3rd Januai’y 1910 is inoperative. By 
article 112 every instrument to which the seal of the 
company is affixed must be signed at lea.st by one 
director. This requirement has not been complied with. 

The indenture has therefore no legal operation as a 
charge, and Bholanath Dhar is merely a simple creditor. 
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Mr. L. P. E. Pugh, for Bliolanafcli Dhar. It may 
Chaknock that the requirements of article 112 were not com- 

immaterial. It was not 
». necessary to have afiQxecI the seal of the company to 
^ DhIe!™ Instrument at all, because under article 50 the 
managing agents are given power to borrow or raise 
money for the i)xirposes of the comi^any by mortgage 
with the approval of the directors, and under article 
84 they are given power to draw on behalf of the 
company all such instruments as shall be necessary 
for the carrying on of the business of the company. 
The affixing of the seal was therefore a sui^erfluity. 
The Indenture of the ,Srd January 1910 is signed by 
the managing agents and is a valid cliarge by them 
and binds the comixuiy. There is iio doubt that the 
money was borrowed for the purposes of the company, 
and so far as the approval of the directors is concerned, 
we allege approval by them in fact, but if the proof 
of this is insufficient, it does not affect the question, 
because this is a mere matter of internal routine, and 
the mortgagee is entitled to assume that such matters 
have been duly complied with: In re County Life 
Assurance Co. (1), The Eoyal British Bank v. Turqu- 
cmcl (2) which was followed in County of Gloucester 
Bank v. Buclry Merthyr Colliery Co. (3) ; and In re 
Bank of Syria (4). 

But even assuming that the requirements of the 
articles have not been coinj)lied with, the mortgage is 
good upon another ground, that where the company 
has had the money and no other claims are in competi- 
tion with the lender’s security, and the lender has 
advanced his money on the footing that he is to have 
a valid mortgage or debenture, the lender has a valid 
equitable charge, and the company is bound in equity 

(1) (1870) L. R. f, Ch. App. 288, 293. (3) [1895] 1 Ch. 629. 
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even if the instrument is invalidly executed, and can- 1912 
not raise the objection : In re Queensland Land and chamock 
Coal Co. (1) which was followed in Pegge v. Neath and Coluebies 
District Tramways Co., Ld. (2); and the charge will 
even extend to things intended to he included btil not Bholanath 
expressly mentioned in the Instrument: County of 
Gloucester Bank v. Budry Merthyr Colliery Co. (3). 

As regards the rents and royalties, although there 
is nothing in the lease making these a charge upon the 
property, the liquidators have been in possession and 
have had the benefit of the lease and sold the machi- 
nery upon the property, and the rents and royalties 
should therefore be paid by them to Bholanath Dluir 
as a secured creditor : In re Oak Pits Colliery Co. (4). 

Mr. P. L. Buckl ind, in reply. The matter is not 
one of mere internal management. It is one of the 
essential conditions necessary to give the managing 
agents power. The lender must show that the approval 
of the directors had been given. 

As regards the rents and royalties, the liquidators ' 
remained in possession with the acquiescence of Bhola- 
nath Bliai, and he cannot therefore claim as a secured 
creditor in respect of any portion of the rents and 
royalties. 

Fletchii;R J. This is a special case for the opinion 
of the Court under Order XXXVI of Schedule I of the 
Civil Procedure Code. The plaintiffs are the Charnock 
Collieries Co., Ld., in liquidation and Edward William 
Viney and .lohn Woodhouse Thurston, the liquidatm’s 
of the company ; the defendant is Bholanath Dhar. 

The matters in which the oioinion of the Court is 
sought are under two headings. First, the defendant 

(1) [1894] .8 Ch. 181. (.8) [1895] 1 Ch. 629. 

(2) [1898] 1 Ca. 183. (4) (1882) 21 Ch. D 322 ; 61 L. J. Ch. 768. 
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elaiiDs as a secured creditor in I’espect of a sum of 
Chabnock Es. ^ ,41 <'■8 which is said to be due to him under a 
ColllElRks certain instrument of hypothecation dated the 3rd 
c. January 1910 expressed to have been made between the 
coiiipany of the one part and the defendant of the 
other part. 

1 LETCHER J. fT^I T T. 

i he second part of the claim is with reference to 
the right of the defendant to be a secured creditor in 
respect of certain royalties and rents due by the plain- 
tiff company to the defendant under the authority of a 
kabuliat under which the plaintiff held the colliery. 

This colliery was, by an agreement made between 
the company, the defendant, and the liquidators, sold, 
and the proceeds of the sale are now in the hands of 
the attorney to the liquidators. 

The first point is a short one. It appears that 
Bholanath Dhar on the 3rd January 1910 lent to the 
plaintiff company the sum of Rs. 3,995-8. On that date ' 
there was also due to that gentleman on. a promissory 
note executed by the company Rs. 2,004-8. Therefor^ 
tire amount taken to be lent on tire 3rd January 1910 
was Rs. 6,000. That amount, it is not denied by the 
liquidators, went irrto the coffers of the cornparry arrd 
was credited by tire company or its managing agents 
iir the loan account. 

The liquidators do not dispute the right of the 
defendant to prove as an unsecured creditor, but they 
say txrat the terms of tire articles of the conr parry were 
irot complied with and that therefore the mortgage 
d'd not create a charge orr the properties of the 
company. 

The only articles which are material to this matter 
are Nos. 49, 50, 84 arrd 112. 

Article 49 authorises the managing agents with the 
approval of the directors to borrow from the members 
or other persoirs, and may themselves lend any sum 


Biftiiitiii 
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or sums of money for the purposes of the company. 
Then follows a proviso which is not material to .this 
case. 

Article 50 says — “The managing agent may with 
such approval as aforesaid raise or secure repayment 
of such money in such manner and upon such terms 
and conditions in all respects as they think fit, and 
in particular by the issue of debentures or bonds of 
the company or by the creation of debenture stock, 
or by making, drawing, accepting or endorsing on 
behalf of the company any promissory notes or 
bills of exchange, or giving or issuing anj^ other 
security of the company, or by mortgage or charge 
of all or any part of the pro]3erty of the company 
including its uncalled capital.” 

Article 84 is material because by it a power which 
in England is confined to the board of directors is 
conferred on the managing agents. “Subject to the 
control and suj)ei’vision of the directors the managing 
agents are by this article authorised to sign all such 
contracts, and to draw, accept, endorse and negotiate 
on behalf of the company all such bills of exchange, 
promissory notes, hundies, cheques, drafts and other 
instruments as shall be necessary for the carrying on 
of the business of the company, and to exercise all the 
powers, authorities and discretions of the company 
except only such of them as by the Company’s Acts 
or these presents are expressly directed to be exercised 
by the board of directors or by the shareholders in 
general meeting. All monies belonging to the com- 
pany shall be paid to such bankers as the managing 
agents, subject to the approval of the directors, shall 
deem expedient, and all receipts for monies paid to 
the company shall be signed by the managing agents 
whose receipts shall be an effectual discharge for the 
monies therein stated to have been received.” 


1012 
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Collieries 
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Bholanatm 

Dhar. 


Fletcher J. 
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1912 Article 112 relates to the custody of the seal. It 

Chabnock says— “ The managing agent shall provide for the safe 
custody of the seal. Every instrnment to which the 
seal is affixed shall be signed at least by one director 
and countersigned by the managing agents, jprovided 

that the signature of a director shall not be required 

Pletoheb j. documents to which the seal is affixed and which 
are required for use only in connection with any civil 
and criminal proceedings in which tlie company is 
concerned or to documents which the managing 
agents are hereby expressly authorised to sign, but it 
shall be sufficient if such documents are signed by the 
managing agents only.’’ 

Now, tlie facts in this case are that the document 
given to the defendants on the 3rd .Tanuary 1910 was 
sealed by the company. Tlie seal of the company 
was affixed, but it was only attested by the slgnataxre 
of the managing agents. 

Tlie point really is whether, this document not 
liaving complied with the terms of the articles of 
association of tlie company, has the defendant a valid 
charge on the property of the company? In my 
opinion he has. This case is covered by authority 
starting, I tliiiik, with the case of The Boi/al British 
Bank v. Turquand (1). That has been followed by a 
long string of cases going down to the cases cited by 
Mr. Pugh : County of Gloucester Bank v. Rudry 
Merthyr Colliery Co. (2) and In re Bank of Syria (3). 
The point is this, whether a person dealing with the 
company is bound to look into what Lord Hals bury 
calls the “ indoor management ” of the company, that 
is whether a person dealing with the company is bound 
to see whether the act of the company is not ultra 
vires, or whether he may assume that all the acts done 

(1) (lrt.')(0liEl.&B1.327. (2) [1895] 1 CL 629. 

(3) [1901] 1 Oh. 115. 
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by the company or on its behalf are regular and 
proper. In my opinion in this case the lender was cha^wk 
entitled to assume that the managing agent had the Colheihes 
authority or approval of the board of directors. It 
seems to me that the observation of Sir G. M. Giifard 
in In re County Life Assurance Co. (1) exactly fits — 
this case. He says, “ in the first place a stranger must J- 

be taken to have read the Genera l Act under which 
the company is incorporated and also to have read the 
articles of association ; but he is not to be taken to 
have read anything more, and if he knows nothing to 
the contrary he has a right to assume as against the 
company that all matters of internal management 
have been duly complied with.” That seems exactly 
to fit the case. The lender when he advanced money 
to the company was entitled to assume that the manag- 
ing agent had obtained the approval of the board of 
directors to the borrowing of those sums. Then it is 
said that cannot be so in this case because on the 
document of hypothecatioir which was given to the 
defendant the seal of the company was only attested 
by the signature of the managing agents. With that 
argument I do not agree. Under article ‘50 managing 
agents are authorised to secure money advanced to the 
company by giving or issuing any security or by a 
moitgiige or charge on all or any part of the company 
g its uncalled capital. It may be that the 
security is not complete, but the managing agents 
obviously have the power under article 50 to give a 
security on behalf of the company, and that security 
can be either by way of mortgage or a charge on any 
part of the pro ijerty of the company. 

It seems to me that under article 50 the managing 
agents have ample power to give a security. That 
being so, the affixing of the seal on the document 

(1) (1870) L. R. 5 Gh. App. 288, 293. 
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Dear. 

Fletcher J. 


was not necessary. The signature of the managing 
agent in my opinion was ample. If that was not so, 
I should have decided upon the well-known class of 
cases where a person who advanced money to a coin- 
ipany upon the terms that security should be given to 
him, even if the security be not complete, he is never- 
theless entitled under the rules of equity do have a 
charge on the property of the company. That class 
of case rests on the elementary maxim of equity, that 
equity looks upon that as done which is agreed to be 
done. If the money were borrowed on account of the 
company it is not oiDen to the company to say that the 
person who lent the money is not entitled to a charge. 
It is only necessary to refer to the case of In re 
Queensland Land and Goal Go. (1) in which North J. 
held that a person is entitled to a charge on the 
property of the company where the debenture was 
void. Mr. Pugh also cited Pegge v. Neath Tramways 
Go., Ld. (2), which decided where a person who never 
had a debenture was entitled to call for the security 
because he lent money on the footing that he was to 
get the security. 

It seems to me on all these grounds that the 
defendant is entitled to a charge upon the monies in 
the hands of the attorney of the liquidators for the 
sum of Rs. 7,417-8. 

The other portion of the claim set up by the 
defendant is, I think, not well founded. That relates 
to certain monies that became due to the defendant in 
respect of rents and royalties under the lease under 
which the plaintiff company held the collieries. 

Ihe general I’uie is that the defendant would be 
entitled only^ to prove for the rent that became due 
prior to the liquidation and to claim to have the full 
rent paid subsequent to the liquidation if the liquidators 

(1) [1894] Oh. 181, (2) [1898] 1 Gh. 183, 
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remain in possession for tLe benefit of the company ; 
but if the liquidators remain in possession after the 
liquidatioji with the acquiescence of the landlord then 
that right of the landholder to have the rent accruing 
due after the liquidation paid to him as a secured 
creditor would not stand, and he would be relegated to 
the position of having a right of proof as an unsecured 
creditor. In this case no difficulty arises because 
after the liquidation the defendant was in possession 
and it appears quite clear from a letter set out in 
exhibit E to the special case that jjossession was made 
over by the defendant to the liquidators subsequent 
to the liquidation. 

The rule therefore that the landlord is entitled to 
be paid in full for rent accruing due subsequent to 
the liquidation should the liquidators remain in 
possession cannot be applied to this case, as the land- 
lord acquiesced in the liquidator’s possession ; and 
therefore in so far as the special case asks for the 
oiJinion of the Court as to whether the defendant is 
entitled to claim as a secured creditor in respect of the 
rents which are due under the terms of the kabuliat 
either before or after the liquidation, I answer by 
saying he is a secured creditor in respect of no portion 
of that rent. Mr. Buckland has asked me not to say 
anything as to what the actual position of the defend- 
ant is, and I shall refrain from doing so. 

The liquidators will pay the defendant’s costs and 
retain their own costs. The liquidators’ costs will be 
as between attorney and client. 




Chaenock 
Collieries 
Co., Ld. 


Bholanath 

Dhar. 


C. B. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lawrence If. Jenkins, K.C.I.E., Chief Justice, and 
Mr. Justice Woodrofe. 

^ SHIB KRISTO DAW & GO. 

Feh.2d, 

SATISH CHANDRA DUTT.^ 

ArhiinUhm--Award---Deeree following award — Appeal^ right of—Civil 

Pfoceliire Code (Act V of 1908) Scctmd Schedule,^ rules 15 d; 

16 — Letters Patent of 1865^ clause 15. 

Where an application to set aside an award on the groand that it was 
made alter the expiration of tiie period allowed by the Court has been 
refused, and subsequently judgment lias been given according to the award, 
no appeal lies from sucli judgment on tlie same ground wlietlier under tlie 
Letters Patent or under tlie Code of Civil Procedure. 

Appeal by the plaintiffs from the order of Haring- 
ton .1. 

On the_ 10th July 1909 the plaintiffs instituted 
tills action against the defendants for the recovery of 
the sum of Rs. 15,982-14-9 which they claimed as due 
to them under an award in certain arbitration pro- 
ceedings and in the alternative for an account of the 
dealings and transactions which had taken place 
under an agreement of the 31st March 1905. 

By an order of Court made on the 21st February 
1910, with the consent of both parties all matters in 
dispute in the suit were referred to the arbitration of 
Mr. Saroda Oharan Mitter who was directed to make 
his award in writing and to submit the same to the 
Court together with all proceedings, depositions 
and exhibits within two months from the date on 
which an office copy of the order should be delivered 
to him, with liberty to him to extend such time for a 

® Appeal froiii Origiiial Civil, No. .S3 of lyil, ii, Suit No. 704 of 1909. 
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farther period of two months. By an order of the 1912 
8th August 1910, the returnable date was further shibIcmsto 
extended till the 6th October 1910, with the result that itw & Co. 
the time expired during the long vacation of the High SATran 

Court. The arbitration was completed by the 2nd t'HANnEA 

Dutt 

September 1910, but the award was not signed till the 
21st November 1910, the date of the reopening of the 
High Court, after the vacation ; on which date also 
the award was submitted by the arbitrator to the 
Registrar of the High Court. 

In his award, the arbitrator disallowed the 
plaintiffs’ claim, allowed the defendants the sum of 
Rs. 5,2 ('2-4-9, and directed each j)arty to paj’’ their own 
costs. 

On the 8th February 1911, at the request of the 
Registrar, the arbitrator submitted the proceedings of 
the arbitration to the Registrar and on the same date 
the Registrar issued the following notice to the parties: 

“ Take notice that the award of the arbitrator appoint- 
ed in this suit under an order of Court, dated the 21st 
February 1910, has this day been submitted to my 
office, and that the same will be filed on either 
party providing the requisite stamps and that the 
Court will proceed to pass judgment on such award 
on the 20th February 1911.” 

On the 27th Febrxiary 1911 the plaintiffs applied 
for an order that the arbitration may be superseded 
and that the suit may proceed on the ground that in- 
asmuch as the arbitrator had failed to submit his 
award wuthin time, the award was void -and of no 
effect. This application was refused. 

On the 13th March 1911, on the application of the 

defendants, Haiington J. gave judgment on the award, 
observing 

riiis is an application for judgment on an award and it is objected to 

on tlie ground that the award was made out of time. There are no merits 
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1912 at all in the objection, and I have to consider whether tiie award should be 
Shib Kristo effect to. It appears that an order was made under which the 

Daw & Co. arbitrator was allowed two months’ time from the eth August to file his 
Satish ®ait. That time would expire when the Courts were closed in 

Chandra vacation, so when the two months expired it was impossible to comply 

Dhtt. ^vith the order to file the award witliin the specified time. What the 
arbitrator did was to file it as soon as the Court reopened, and it is contended 
by Mr. Sircar who applies for judgment in terms of the award tliat by 
virtue of section 10 of the General Clauses Act of 1907 inasmuch as the act 
directed by the order was an act to be done in Court and the Court was 
closed the act was properly done on the day the Court reopened. On the 
other side it is contended that tiie aribtrator was bound to have signed his 
award within the two months and that not having been done the award is 
bad. In my view that contention fails because the order extending tlie time 
having fixed a time wdiich expired during the vacation and by virtue of 
clause 10 of the General Clauses Act tlie time was extended to tlie first 
day on which tlie Courts reopened. Tliere is nothing stated in tlie order 
with regard to the signing or making of the award. In rny view, tliei-efore, 
the effect of the order was to extend tlie time for the making of the award 
up to the day tlie Courts reopened because it was an order to do an act to 
wliich section 10 of the General Clauses Act applies. I tlierefore hold tliat 
the award is a valid one and there must be judgment in terms tliereof with 
costs.” 

From tliis judgment and order the plaintiffs 
appealed. 


Mr. B. Ohakravarti {Mr. P. K. Sen with him), 
for tlie appellants. The further time allowed for fl ling 
the award was two months from August 6th, 1910. 
The award cannot be said to have been filed till the 
9th February 1911. In consequence, the alleged award 
was invalid, and a nullity. The application made by 
the plaintiffs on the 27th February 1911 was wrongly 
refused, in view of rule 15 of the Second Schedule*^ to 
the Code of Civil Procedure. Rule 16 of the Schedule 
contemplates a valid award, and not one that is a, nul- 
lity, to which it can have no application. The finality 
contemplated by rule 16 is finality in respect of 
matters of fact or matters of law. An award which 
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is ah initio illegal or invalid cannot be contirmed or 
made a decree of Court : Raia Har Narain Singh v. 
Chauclhrain Bhagwant Kuar (1), Saturjit Pertap 
Bahadoor Sahi v. Dulhin Gulah Koer (2), Bamesh 
Chandra Dliar v. Karunamoyi Butt (3). In any 
event an appeal lies under clause 15 of the Letters 
Patent. 

Mr. B. C. Mitter {Mr. Sircar with him), for the 
respondent. It is submitted that no appeal lies. 
Although there may have been some conflict between 
the decisions under the old Civil Procedure Code of 
1883, rules 15 and 16 of Schedule II of the new Code 
of 1908 place the matter beyond doubt. The object 
under botli codes was to secure the finality of an 
award. As indicated by Mukerjee J. in 
Adilya v. Hcdadhar Haiti (4), the decisions in Kali 
Prosanno Chose v. Rajani Kant Chatterjee (5), and 
Mahomed Wahiduddin v. Hctkimcin (6) were in effect 
overruled by the Privy Council in Crhulam Khan v. 
Muhammad Hassan (7), where it was held that where 
an award has been made and the Court has refused 
to set it aside, the Court must pass a decree thereon, 
and from such decree no appeal lies. See also Hansraj 
V. Siindar Bal (8). Raja Har Narain Singh v 
Ghaadhrain Bhagivant Kuar (1) was a decision under 
the old Code of 1882. 

In Kanaklm Nagalinga Naik v. Nagalinga Nai'k (9) 
it was held that no appeal would lie under the old Code 
on the ground that the award was void ah initio. 
Reading rules 15 and 16 of Schedule II to the new Code 
together, it is clear that it was competent to the Court 

(1) (1891) I. L. E. 13 All. 300. (6) (1898) I. L. R. 25 Calc. 767. 

(2) (1897) I. L. R. 24 Calc. 439. (7) (1901) 1. L. R. 29 Calc. 167. 

(3) (1906) I. L. R. 33 Calc. 498. (8) (1908) I. L. R. 35 Calc. 648 ■ 

(4) (1905) 2 C. L. J. 153, 158. L. R. 35 1. A. 88. 

(5) (1897) I. L. E. 25 Calc. 141. (9) (1909) I. L. R. 32 Mad. 510. 
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ShIB KrI8T0 
Daw & Co. 

V, 

Satish 

Chandra 

Dott. 


of first instance to consider the question of the invali- 
dity of the award on the ground of its liaving been 
made out of time, and on the Court of first instance 
refusing the application to set aside the award and 
giving judgment according to the award, no appeal can 
now lie under the Code on the ground that the award 
was void ab initio. Further no appeal lies under clause 
15 of the Letters Patent : Walii Mathuradas v. Ebji 
Umersey (1). So far as the power of appeal under 
clause 15 of the Letters Patent is concerned, it does not 
matter whether the award is void ab initio or not. 

Mr. Chakravarti, in reply. 


JbnkIjSTS C. J. In my opinion, no appeal lies in this 
case. It has to be seen first what is that from which 
the present appeal is preferred. It is from the judg- 
ment pronounced and the decree made on the 13th 
day of March 1911. Now, what was the decree made 
on that day ? It is a decree whereby it was declared 
that the award therein tnentioned ought to be carried 
into effect and the same was ordered and decreed 
accordingly. The judgment was the j udgment on which 
tliat decree followed. 

Then how did the judgment and decree come to be 
pronounced and passed ? It was in compliance with 
rule 16 of the Second Schedule to the Code of Civil 
Procedure. That rule provides that “ (1) Where the 
Court sees no cause to remit the award or any of the 
matters referred to arbitration for reconsideration in 
manner aforesaid, and no application has been made to 
set aside the award, or the Court has refused such 
application, the Court shall, after the time for making 
such application has expired, proceed to pronounce 
judgment according to the award. (2) Upon the 


(1) (1904) 1. L. R. 29 Bom. 285. 
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judgment so pronounced a decree sliull follow, and no 

appeal sliall He from sucli decree except in so far as shib Kmsto 

tlie decree is in excess of, or not in accordance with, t>Aw & Co. 

V. 

the award”. There, therefore, is an explicit provision Satish 
that from the decree there should be no appeal, and 

that iDro vision is, to my mind, conclusive as to the 

power of appeal from the decree as such, notwith- 
standing the provisions in clause 15 of the Letters 
Patent of this Court. ’ But it is sought to escape from 
the provisions of rule 16 by suggesting either that there 
was no award or that there was an application to set 
aside the award, and from the determination of that 
application, at any rate if it was adverse to the present 
appellants, an apiDeal would lie. I fail to see how it 
can be said, in view of the language used in rule 15 
that there was no award, because that rule deals expli- 
citly with ihe iJosition of an award having been made 
after the expiration of the period allowed by the Court, 
and it does not, as the Code of 1882 did, provide that 
such an award shall not be valid, but that such an 
award must be set aside, so that it seems to me that it 
cannot be said that there was no award. The most 
tliat could be said is that this award was liable to be 
set aside. 

But if it be said that there is a right of appeal from 
the order refusing to set aside the award, the answer is 
that this is not an appeal from such an order. The 
appeal is from the judgment and decree of the 13th of 
March 1911, that being the only judgment and decree 
with which the appellants profess to be dissatisfied. 

I am unable to find anything that justifies the view 
that the decree of the 13th of March was in any sense 
an order under rule 15. Had it been such an order, 
then we should have had to consider whether an 
appeal wmuld lie under the Letters Patent. In the 
view I take no such question arises. 


' -b;]. y; 
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^ Tlie re.sult is that this appeal must be dismissed 

Shib Kmsto with costs. 

Daw & Co. 

Sa-hsh WoodroffbJ. I agree. 

Appeal dismissed. 

Dutt. 

Attorney for the appellants : Benocle Behary Banerji. 
Attorneys for the respondents : 8. D. Dutt Ghose. 

J. C. 


APPELLATE CIVIL. 


hff()T6 ,/uslics Slv liichdi'cl TlLivi)iglo)i cvud Justice Sit' A sutosli AToohcTjec. 

1912 PUENA OHANDEA SAEMA 

March 5. 

PEARY MOHAN PAL DAS.^^ 

Mortgage — Right to foreclosure and Right to redeem^ if co -extensive — 
Covenant to pay the mortgage money within a year^ of. 

Unless there is an agTeement to the contrary, the right of foreclosure 
and the rigiit of redemption must be deemed co-extensive. In each parti- 
cular instance, tlierefore, it must be determined upon tfie terms of tlie 
contract between the parties whether tliere is any special provision in the 
contract which takes the case out of the general rule. 

Wliere the covenant in the mortgage deed was that the mortgagor shall 
pay the amount of principal and interest within tlie term of one year : 

Held, that this clause was inserted for the benefit of the mortgagor so 
that he may be at liberty to pay the principal with interest before the 
expiry of the year. 

Rose Ammal v. Rajarathnam Ammal (1) relied on. 

® Appeal from Appellate Decree, No. 69 of 1910, against tlie decree of 

Dandadhari Biswas, Subordinate Judge of Cliitlagoiig, dated Dec. 2, 1909> 

reversing the decree of Nisi Kant Gulia, Munsif of Patiya, dated May .61 
1909. ’ 




(1)(1898) I. L. R. 23 Mad. 33. 
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Held^ further, that such a case falls within the class of cases in which 1912 

the mort^affe is payable before a certain day and not within the class where ^ ~ 

^ PrjRNA 

a day is fixed for the re-payinent of the debt. Chandra 

Raghuhm' Dayal v. BuclJm Lai (1) and Brown v. Cole (2) distinguished. Sarma 

V. 

Second appeal by Parna Chandra Sarnia, the mort- Peary 
IS T i TVT 1 Mohan 

gagor, deiendant No. 1. Pal Das. 


Defendant No. 1 executed a mortgage bond on the 
3rd Sravan of 1269 M.E. in favour of the j)laintiJBf 
Peary Mohan Pal to secure payment of Rs. 300 agree- 
ing to pay intere.st at the rate of 40 aris of paddy per 
annum per hundred rupees or Es. 100 as total price, 
to repay the whole within a year and to pay interest 
at the bond rate on the interest not paid within Pous 
of each year. There was no time fixed for repayment 
of the mortgage money in the deed as drawn up, but 
after the deed had been executed a clause was added 
to the effect tliat the money was to be paid, princiiial 
and interest, within one year. 

The mortgage deed was executed on the 19th July 
1907 (3rd Sravan 1269 M.E.). The deed was registered 
on the 20th July 1907. Just lour days after, i.e., on the 
24th July 1907, the principal amount covered by the 
bond, plus Es. 2 as interest, up to date, was tendered 
by the defendant No. 1 to the plaintiff in discharge of 
the mortgage debt, but as he refused to accept the same 
the amount was deposited in Court to the credit of 
the plaintiff. The plaintiff (mortgagee) brought a suit 
for recovery of mortgage dues by sale of the mort- 
gaged land. The Miinsif found that under the deed 
Es. 2 only was due as interest on the principal on the 
date of the deposit and that the deposit was valid and 
suflicient. He therefore dismissed the suit. 

On appeal, the Subordinate Judge held that under 
the deed the defendant was bound to pay at least one 
year’s interest before the debt could be discharged, 

(1) (1885) 1. L. E. 8 All. 95. (2) (1845) 14 Sim. 427. 
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V. 

Pkaey 
Mohan 
Pah Das. 


and if tlie defendant No. 1 deposited the princijial 
with one years interest within the year, his deposit 
could be taken as sufficient. Tliere being no sufficient 
deposit the plaintiff’s suit should have been decreed. 

The defendant No. 1 thereupon preferred this second 
appeal to tlie High Court. 

Babii, Khitish Charulra Sen, for the appellant, sub- 
mitted that upon the terms of the mortgage deed the 
defendant was entitled to deposit the mortgage debt 
within one year. 

Babu Akhil Banclhu Giiha, for the respondent. 
Upon a proper construction of the deed, the defendant 
was not entitled to deposit the money witliiii a year 
and this being a case of mortgage the true test was 
wliether the plaintiff was entitled to bring a suit for 
foreclosure within the year. The right of foreclosure 
and right of redemption were co-extensive and he 
referred to the following cases : Vadju v. Vadiu (1), 
Rafjhubar Dayal v. Budhu Ball (2), Tirugnana Sam- 
bandha v. Nallatambi (3), Syad Abdul Hak v. Gul m 
Jilani (4), Husaini Khanam v. Husain Khan (5), 
Prannath Boy Chowdry v. Bookea Begum (6), 
Brown v. Cole (7) ; and further submitted that these 
clauses were not ,to be interpreted in favour of the 
debtor as it was wont to be cloiie, and referred to 
Ghose’s Mortgage, p. 230 (3rd Edn.). 

Babu Khitish CJmyidra Sen, in reply. The cases 
cited by the respondent are distinguishable. In all of 
■tliem a particular date was fixed for payment. 


Haeington and Mookeejbe JJ. This is an appeal 
on behalf of the first defendant in a suit to enforce a 

(1) (1880) I. L. R. 5 Bom. 22. (4) (189.5) I. L. R., 20 Bora. 677. 

(2) (188.5) I. L. R. 8 All. 95. (5) (1907) I. L. R. 29 All. 471. 

(3) (1892) I. L. R. 16 Mad. 486. (6) (1869) 7 Moo. I. A. 323. 

(7) (1845) 14 Sim. 427. 
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mortgage security, executed by him on the 19 tli July 
1907 for au advance of Rs. 300. It was agreed between 
the parties that interest would be paid at the rate of 
40 aris of paddy on Rs. 100 annually ; in other words, 
that 120 aris of i^addy would be paid ui)on the princi- 
pal amount each year. It was further provided that 
if interest was not paid in kind, as stipulated, the value 
of the paddy would be taken as Rs. 100. There was, 
however, no time fixed for repayment in the deed as 
drawn up ; the position, thus, was that the mortgagee 
could enforce the security whenever he liked and 
the mortgagor could claim redemption whenever he 
pleased : Fitzgerald v. Mellersh (1), Harding v. Tingey 
(2). Consequently after the deed had been executed, 
a clause was added to the effect that “ the money would 
be paid, principal and interest, within one year,” and 
this was separately signed by the mortgagor. It is not 
disputed that on the 24th July 1907 the mortgagor 
tendered to the mortgagee the principal together with 
the interest which had accrued due up to that date. 
The mortgagee declined to accept the money, where- 
upon the sum was deposited in Court. On the 15th 
March 1909, the mortgagee commenced this action and 
claimed to recover the principal sum together with 
interest up to the date of suit and pendente lite. 


The Court of first instance overniled this conten- 
tion and lield that the mortgage had been redeemed 
by the tender of the principal and interest on the 
24th July 1907. Upon appeal, the Sxibordinate Judge 
has held that the tender was premature and that the 
plaintiff is entitled to enforce the security. 

On behalf of the appellant, the mortgagor, it has 
been argued that upon a true construction of the last 
clause in the deed, it was open to the mortgagor to 
redeem tlie security on the 24th July 1907. On behalf 


CD [1892] 1 Ob, 385. 
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(2) (1864) 34 L. J. Cli. 13. 
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of the respondent it has been contended, upon the 
authority of the cases of Vadiu v. Vadm a) and 
Baghubar v. Budhu (2), that tlie mortgagor was not 
entitled to redeem before the expiry of one year from 
the date of the mortgage. It has farther bemi argued 
that tlie right of redemption and the right of fore- 
closure are co-exteusive ; and in support of tliis pro- 
position, reliance has been placed upon the observation 
of Lord Kingsdown in the case of Prannath Roy 
Chowdry Y. Pookea Begum (3) and upon the cases 
of Tirugnana v. NallatamU (4), Humini Khanam 
V. Husain Khan (h), Sayad Abdul Hak Sardar 
V. Gukim Jilani (6) and Broivn v. Cole (7). In our 
opinion, the view taken by tlie Subordinate Judge 
IS clearly erroneous and cannot be supported. 

It need not be disputed that unless there is an 
agreement to the contrary, the right of foreclosure and 
the right of redemption must be deemed co-extensive 
In each particular instance, therefore, it must be deter- 
mined upon the terms of the contract between the 
parties whether there is any special provision in the 
contract which takes the case out of the general rule. 
No doubt there are observations in the case of Vadiu 
V. Vadju (1) which may be taken to support the 
contention of the respondent. But the case of Baghu- 
bar V. Budhu (2) is clearly distinguishable. There, it 
is obvious from the judgment, a date had been speci- 
fically fixed for redemption and such date was binding 
equally upon the mortgagor and the mortgagee. The 
case of Broivn v. Cole (7) also was obviously a case of 
this description. Now, in the case before us, the 
particular covenant upon which both the parties’ rely 


(1) (1880) I. L. R. 5 Bom. 22. 

(2) (1886) 1. L. R. 8A!I. 95. 
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is to the etfect that the inortgagof shall pay the anionnt 
of principal and interest within the term of one year. 
The mortgagee invites us to treat this covenant as if 
it provided that the mortgagor was not to pay the 
amount of principal and interest before the expiry of 
one year. It is in our opinion impossible to construe 
it in this way. It is fairly clear that this particular 
clause was inserted for the benefit of the mortgagor, so 
that he might be at liberty to pay the principal with 
interest before the expiry of one year ; Bose Ammal 
Bajaratimam (1). In fact, the present case falls 
within the class of cases in which the mortgage is 
payable before a certain day, and not within the class 
where a day is fixed for the payment of the debt. 
In this view, it is clear that this api^eal must be 
allowed, the decree of the Court below set aside and 
that of the Court of first instance restored with costs 
both here and in the Court of appeal below. 


s. K. B. 


Appeal alloivecl. 
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March 7. 


Before Mr. Justice Holmioood and Mr. Justice Sharfuddin. 

SIVA SUNDARI OHOWDHRANI 

V. 

EMPEROR.^ 

liioting—Test of UaUlity of owner, or person having or claiming an interest 
in land, for the acts and omissions of an agent or manager — Appointment 
of atter by the mother, and not by the adopted son— Legality of the 
conviction of the son — Penal Code (Act XLF of 1860), s. 154. 

Tlie criminal liability of a person Bpeciiied in s. 154 of tlie Penal Code 
for the acts or omissions of an agent or managej- depends upon tlie question 
]-)y whom the latter was appointed. Where, tlierefore, it was shown that 
tliree lihid\\ pardanashin ladies liad tlie management of the estate and were 
responsible for the appointment of tlie naib wlio had foinented the riot, and 
that their adopted sons had nothing to do witli such appointment, though 
they took some siiare in the active management of the estate : 

Held., tlial the ladies were alone liable under s. 154. 

It is impossible to punisli in every case every person wlio has any 
interest in tlie land. Tlie responsibility depends on the fact of tlie person 
who caused the riot being liimself the person wlio has an interest in the 
land, or an agent or a manager of such person, and one of the facts to be 
jiroved is whose agent or manager the person fomenting tlie riot is. 

The petitioners 1 to 3 were panlanashifi ladies 
living in a village in tbe interior of the district of 
E'aridpore, and were the widows, respectively, of three 
brothers named Mohim Chandra, Rajendra Oliandra and 
Eebendra Chandra Roy Chowdhry, who had jointly 
owned extensive properties in several districts in East 
Bengal. They were appointed executrixes to the 
estates by their respective husbands, took out probate 
in due form, and were in possession and had tlie general 

^ Criminal Revision; No. 168 of 1912, against the order of A. J. 
Ohotzner, Sessions Judge of Backergunge, dated Nov. 21, 1911. 
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management of the estates and made the appointments 
of the officers thereof. The petitioners 4 and 5, and 
another who was accpiitted on appeal, were the 
adopted sons of the above. The Judge found that 
under the will of Mohim his widow held his estate for 
life, but that no such provision was made by the two 
other brothers, and that their adopted sons, who had 
attained majority, could have, but had not as a matter 
of fact, been put in possession of their shares, the 
management still continuing in the hands of the first 
three petitioners. There was some evidence that peti- 
tioners 4 and 5 actually performed the landlord’s 
duties of settling the tenants’ rents and deciding their 
disputes. 

It appeared that, on the 20th May 1910, a riot was 
committed at Alipura, within the petitioner’s’ zainiii- 
daries, at the instance of Shashi Cliatterjee, a naib of 
the estate. Four persons were convicted and sen- 
tenced therefor, under ss. 147 and 324 of the Penal 
Code, to one and two months’ rigorous iinprisojiment, 
respectively, by the Subdivisional Officer of Patua- 
kliaii. Their appeals were dismissed by the Sessions 
Judge of Backergunge on the 25th November 1910, 
and an application to the High Court in revision met 
with a similar result. On the 22nd March 1911, the 
Sub-Insirector of Galacliipa made a report to the 
Subdivisional Officer of Patuakhali recommending 
proceedings against the present petitioners and the 
adopted son of the first petitioner, under ss. 154, 155 
and 156 of the Penal Code, on account of the previous 
occurrence. They were pirt on their trial under ss. 
154 and 155 of the Penal Code, and convicted and 
sentenced thereunder, by the Subdivisional Officer, 
each to a fine of Rs. 500 for each offence. On appeal, 
the Sessiojis Judge of Backergunge acquitted the 
adopted sou of the first i)etitioner altogether, and set 
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aside the convictions and sentences of the ( 
s. loo hut maintained those under s. 154. ' 
petitioners thereupon moved the High 
obtained the present Rule. 

Babu Manmatha Nath 
Section 154 


SlV'A 

SUNDARI 

Chovvdhrani 


Emperor. 


M'likherjee, for the Crown, 
is very wide, and imposes a liability on 
every one who has an interest in land. Thenaib who 
got up the riot received pay from the estate. Every 
one who controls or manages the estate is liable. The 
executrixes had the estate vested in them, and had 
the power of exercising control over the appointment 
and removal of the naib, and they are clearly within 
the section. Any one of the co-sharers would also be 
liable, even if he had no power of appointment and 
removal of the naib, provided he was, as in this case, 
in present possession and was managing the estate. 

Mr.K.N. Chaudhttri (with him Rnhu. r-tunnrir. 
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sentenced to one month and three others to two 
months’ rigorous imprisonment. The first point, siva 
therefore, which we have to notice is that this riot 
appears not to have been in any sense a serious one. v. 
There is no doubt, under section 154 of the Indian 
Penal Code, that the owner or occupier of the land, 
or any person having or claiming an interest in such 
land, is punishable with fine not exceeding 1,000 rupees, 
if he or his agent or manager do not use all lawful 
means in their power to prevent it, and, in the event 
of its taking place, do not use all lawful means in 
their j)Ower to disperse or sui3pre.ss the riot, and 
if they, knowing or having reason to believe that 
such an offence is being or has been committed, or is 
likely to be committed, do not give the earliest notice 
thereof in their jiower to the nearest police-station. 

In this case it is admitted that the ladies themselves 
did not do or omit to do any of the things which are 
set out under section 154. It was their agent or naib 
who got up the riot apparently to promote his own 
ends, and who did not take any steps to prevent it 
or give notice to the police-station. The ladies, there- 
fore, in this case, or their adopted sons would be res- 
ponsible for having appointed such an agent and for 
not having removed him. 

The question, therefore, which arises in this case is 
as to who was responsible for the management of 
this estate, and for the appointment of the officers 
under the estate. It is clearly proved by the general 
manager, Mr. Savi, that the three ladies, Siva Sundari 
Chowdhurani and two others, were fully responsible 
for these appointments; ajid that, although their 
adopted sons took some share in the active manage- 
ment of the estate, they are in no way responsible for 
the appointment of this naib who created this riot. 

It seems to us impossible to punish in every case 
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every person who has any interest in the land. The 
re.sponsibility must depend upon the fact of the person 
who caused the riot being himself the person who has 
an interest in the land, or an agent or manager of such 
person; and one of the facts to be proved was whose 
agent or manager the person who fomented the riot is. 
In this case we cannot trace the appointment of this 
naib to any one else but the three ladies, and the 
conviction and sentence, therefore, against the two 
adopted sons, Dhakhina Ranjan Roy Ohow-dhury and 
Ramesh Chandra Roy Ohowdhury, must be set aside, 
and tlie flue, if paid, must be refunded. 

Then, as regards the liability of the ladies, we think 
that in this case they must be considered to be jointly 
liable, although, the case being one under the Criminal 
law% separate sentences have to be passed against each 
of them ; and we think that in all these cases what 
should be considered is the extent of the responsi- 
bility entailed upon the estate by the occurrence, for it 
would be manifestly inequitable that in a riot between 
two sets of zamindars, where there are hundred co- 
owners on one side and one only on the other, that the 
one man should be fined 100 rupees, and the hundred 
men should be fined 100 rupees each, which seems to 
be the principle upon which the present case has been 
decided. We consider that a fine of 300 rupees would 
amply meet the justice of this case. 

We reduce the sentence on each of the ladies to a 
fine of 100 rupees each, and in default one month’s 
simple imprisonment. The Rule is so far made abso- 
lute, and the balance of the fine, if paid, will be 
refunded. 
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APPELLATE CIVIL. 


Before Imtice Sir Itichard Harington and Justice Sir Asidosh Mookerjee. 

XIM CHAND SAHA 

V. 

JOY CHANDRA NATH.* 

Uri'ler-raiyat— Bengal Tenancy Act {VlII of ISSS), s. 4S— Holding of 
under -miy at. 

Section 48 of the Bengal Tenancy Act applies to cases in which the land 
held by the raiyat is co-extensive with the land held hy tlie under-raiyat. 

Second Appeal by tlie plaintiff, Nim Chand Saba. 

It arises out of a suit for rent of an under-raiyati 
holding. 

The plaintiff is the occupancy raiyat of a holding 
containing 12 kanis and 13 gandas of land. The lands 
are classified in the lease creating the plaintiff’s 
tenancy, and rent is assessed at rates varying from 
Re. 1 to Rs. 2-4 a kani, the aggregate rent being 
stated to be Rs. 21-14 a year. The defendants are under- 
raiyats under the plaintiff under a lease of one of these 
plots only, the rent whereof was assessed at Rs. 2-4 a 
kani in the plaintiff’s lease. 

On a previous occasion the plaintiff sued the defend- 
ant for ejectment, when the latter pleaded that he 
held the land at an annual rental of Rs. 10. 

In the present suit the irlaintiffl claims rent at the 
rate of Rs. 14 a year. The defendants answer that 
under section 48 of the Bengal Tenancy Act the 
plaintiff is not entitled to claim rent at a rate higher 
than Rs. 3-5-7. 

^ Appeal froin Appellate Decree, No. 168 of 1910, against the decree 
of G. N. Roy, District Judge of Tipperaii, dated Oct. 11, 1909, modifying 
the decree of Amulya Gopal Roy, Miinsif of Comillah, dated March 29, 1909. 
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The first Court gave a decree to the plaiiitifE at the 
rate of Rs. 10 a year. On appeal, the District Judge 
allowed the contention of the defendants. The plaint- 
iff, thereupon, preferred this second appeal to the 
High Court. 


Bdhu Tamkishore Chowdhuri (with him BaJm 
aopcil Chandra Bas), for the appellant, submitted tlmt 
section 48 of the Bengal Tenancy Act did not ap])ly 
to a case in which the raiyat let out to his under- 
tenant only a portion of his holding because a holding 
usually comprises different classes of land, one 
parcel may be the best of the holding while the rest 
may fetcn only a nominal rent. There is no reason 
why the raiyat should not be allowed to realise for the 
best part of his land rent more than 50 2 )er cent, in 
excess of what he himself pays to his superior land- 
lord. Reliance was placed upon a decision of Geidt J. 
(second appeal No. 415 of 1903, decided 3rd June 1904). 

B'lhu Birendra Chandra Bass, for the respondent, 
fcection 48 of the Bengal Tenancy Act does not say 
that it is ajjplicable only where the holdings of the 
under-tenant and that of his landlord are co-extensive, 
and not to a case where the under-raiyat holds only 
a parcel of the land held by his landlord. The test is 
if there are any data from which the rent payable by 
the landlord of the under-raiyat to his superior land- 
lord for the irarcel of land let out to the under-raiyat 
can be determined. If it cannot be, section 48 would 
‘•'Pplj- Bat if it can be ascertained, there is no reason 
why section 48 should not be applicable: see the 
decision of Geidt J. in S. A. No. 415 of 1903, decided 3rd 
Jane 1904 (unreported). If the section were to apply 
only where the holdings of the under-raiyat and that 
of his landlord are co-extensive and not where the 
under-raiyat holds a portion of tiro land held by his 
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landlord, tlie polic}’- of Legislature would be defeated. 
In this way the landlord of the under-raiyat has only 
to split up his holdings into several plots and then 
sublet them, in order to evade the provisions of the 
section. The section is intended for the protection 
of the under-raiyat, and it must therefore be so con- 
strued as to satisfy and not to defeat this intention 
of the Legislature. 


Nim' Gitani) 
' Saha 


Jor 
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Nath. 


Haeington and Mookeejee JJ. This is an appeal 
on behalf of the plaintiff in an action for rent. The 
sole point in controversy relates to the rate at whicli 
the ijlaintiff is entitled to realise rent in view of 
section 48 of the Bengal Tenancy Act. The plaintiff is 
an occupancy raiyat and the defendants are under- 
raiyats under him. The defendants were on a previous 
occasion sued in ejectment; they then pleaded that 
they held these lands on payment of rent at the rate 
of Rs. 10 a year. On the present occasion, the plaintiff 
claims at the rate of Rs. 14 a year. The defence is that 
under section 48 of the Bengal Tenancy Act he is not 
entitled to claim rent at a higher rate than Rs. 3-5-7. 
This contention was overruled by the Court of first in- 
stance and a decree was made at the rate of Rs. 10 a 
year. Upon appeal, the District Judge has allowed the 
contention of the defendants to prevail. The question 
raised is apparently one of first impression, and the 
solution must depend upon the true construction of 
section 48. 

The j)lainti.ff has an occupancy holding which 
contains 12 kanis and 13 gandas of land. In his lease 
the lands are classified and rent is assessed at rates 
varying from Rs. 2-4 to Re. 1 a kani ; the aggregate rent 
is stated, to be Rs. 21-14 a year. The defendants have 
taken a lease of one of these plots only, the rent whereof 
was assessed, at Rs. 2-4 a kani in the lease of the plaintiff. 
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Tlie coiiteiitioii of the defendant is that under section 
48, clause (6), the plaintiff is not entitled to recover rent 
at a rate in excess of Rs. 2-13 a kani. In our opinion, 
there is no foundation for this contention. 

Section 48 of the Bengal Tenancy Act provides that 
the landlord of an under-raiyat holding at a money rent 
shall not be entitled to recover rent exceeding the rent 
which he himself pays by more than 25 per cent. It 
will be observed that the section does not expressly 
mention the land held by the under-raiyat, but the 
meaning plainly is that tlie landlord of the under- 
raiyat who holds under a money rent is not entitled 
to recover rent exceeding by more than a quarter the 
rent which he himself pays in respect of the land let 
out to the under-raiyat. Ft has not been disputed that 
in cases in which the land comprised in the holding 
of the raiyat is of different qualities and there is no 
indication to show at what rates the various classes of 
lands were assessed, section 48 cannot be made appli- 
cable, if only a part of the land has been sublet to an 
under-raiyat. But the learned vakil for the respond- 
ent has suggested that where, as here, on the face of 
the lease of the raiyat the rates at which the different 
classes of laud were assessed can be determined, the 
under-raiyat is not bound to pay more than 25 per 
cent, of the rent assessed with respect to the parcehs 
in his possession. This argument, in our opinion, is 
based on a fallacy. It cannot by affirmed that the 
raiyat pays so much rent for any particular parcel. 
No doubt, for the purposes of the assessment of the 
aggregate rent, certain rates were taken as the basis of 
the calculation by the superior landlord. Nevertheless, 
tlie raiyat holds the entire land of the holding for the 
aggregate amount. If he fails to pay any portion of 
this rent, the entire holding is liable to be sold, and he 
can not clearly save any particular parcel out of the 
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holding by payment of the rent assessed upon the land iW2 
comprised therein. In onr opinion, section 48 applies nim Chand 
to cases in which the land held by the raiyat is co- 
extensive with tlie land held by the under-raiyat. joi- 
The section was never intended to apply to cases of 
the class now before ns. 

We may add, that in the course of the argument 
at the bar, reference was made to the decision of 
Mr. Justice Geidt in the case of Akhil Chandra 
Biswas V. A my ad Ali (1), where a question similar in 
scope to the one before us, appears to have been 
raised but not decided ; tliat judgment, so far as it 
goes, supports the view we take. 

The re.sult therefore is tliat this appeal is allowed, 
the decree of the Court below set aside and that of the 

Court of first instance restored with costs in this Court, 
s. K. B. Appeal allowed. 

(1)(1904) S. A. No. 415 of 1903 (unreported). 

CIVIL RULE. 


Before Air. Justice Coxe and Air. Justice Imam. 

RASIK LAL MANUAL 


SINGHESWAR RAI.* 

Bnidu Law — Surety — Father s liahility as surety — Whether son is liable 
to iHiy debt incurred by father as surety. 

Under the Hindu Law, a son is liable for a debt incurred by his fatlier 
as a surety. 

Tuharamhhat v. Gangaram Mulchand Gujar (1) and Maharaja of 
Benares V. Ram kumar Muir {2) referred to. 

: Civil Buie, No. 368 of 1912, against the order of Ram Lai Das, 
Sabordinate Judge of Purnea, dated Dec, 22,1911. 

(1) (1898) L L, B. 23 Bom. 454. (2) (1904) 1. L. R. 26 All. 611. 
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Rule granted to the defendant, Rasik Lal Mandal. 

One Singheswar Rai brought a suit in the Court of 
the Subordinate Judge of Purnea exercising the 
powers of a Small Cause Court, against one Rasik Lal 
Mandal (the petitioner) for recovery of a sum of 
Rs. 409-8 including interest at the rate of eighteen per 
cent, per annum, on the basis of a hand-note, alleging 
that it was executed in his favour by the deceased 
father of the defendant as a surety of one MajJis 
Sahay. The defendant pleaded, inter alia, that the 
bond was not executed by his father, and that if at all 
executed by him, being without any consideration, 
it was not binding on him. It apj)earecl tliat 
Majlis Sahay had brought a suit for recovery of 
possession of certain lands, in which the plaintiflE 
Singheswar Rai was added as a party defendant, being 
a mortgagee of some of the lands in dispute. The suit 
was settled between the parties, and Majlis Sahay 
having agreed to pay Rs. 300 to Singheswar Rai, he 
gave up his rights as a mortgagee. It was for this 
amount that the hand-note in suit was executed. 

The learned Judge, having held that the hand-note 
was a genuine document, and that it was executed for 
consideration, decreed the plaintiff’s suit. Against 
this order the defendant moved the High Court and 
obtained the Rule. 

Babu Provas Chimder Mitter {Babu Bushil 
Madhiib Mullick with him), for the petitioner. The 
petitioner is not liable to pay, inasmuch as the hand- 
note was executed by his father as a surety. Under 
the Hindu Law a sou is not bound to pay such a 
debt : see Yajnavalkya Sanhita translated, by Babu 
Manniatha Nath Dutt, Chapter II, page 11. Sui'cty 
is saaetioued in {i) dars%'na (presentation), (ii) pra- 
tyatja (creating confidence) and (iii) dana (giving). 


8i5 
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In the tliird class of cases only a son is liable to pay 
after tlie demise of liis father. This is not a case com- 
ing under that class. Unless the money covenanted to 
be repaid was a loan, the son is not liable. Mann, 
Yajnavalkya and other authorities on Hindu Law 
declare the liability of a son to pay the debts of a 
father when incurred as surety for payment of debt. 
The words “ security for the payment of debt ” clearly 
contemplate the case of an advance of money : see 
The Maharaia of Benares v. Ramkiimar Misir (1). 
The cases of Bitaramayya v. Venkatramanna (2), 
Chettikulam Recldiar v. Ghettikulam Reddiar (3), 
Tukaramhhat v. Gangaram Mulchaml Gnjar (4) 
are not against my contention. The case of Hira Lai 
Marivari v. GhandrabaU (5) lends support to my con- 
tention to some extent. In the hand-note, there is 
no mention of interest, and therefore the plaintiff is 
not entitled to get interest at the rate of not more 
than six per cent, per annum. 

Balm Satis Chunder Ghose (JBahu Anilendra Nath 
Roy Chowdhry xvith hirrr), for the opposite party, was 
not called upon to reply on the question of the 
liability of the son ; but as to the question of interest 
he conceded that interest, at the rate of six per cent., 
would be the proper rate of interest. 

CoxE AND Imam JJ. The facts of the case, as laid 
I)efofe rrs, are as follows : One Majlis Sahay brought a 
suit for recovery of certain land over which the plaint- 
iff had a mortgage. In the end it was agreed that 
Es. 300 should be paid by Majlis to the plaintiff ap- 
inirently by way of redemption, of this mortgage and 
the defendant’s .father agreed to pay that sum iir the 
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1912 event of Majlis’ default. The plaintiff therenpou gave 
Easik Lai. land. The defendant’s father died and the 

Mandai. plaintiff then brought this suit against the defendant 
SiNGHEswAii for the recovery of the money. It was decreed by the 
Court below and the defendant obtained from this 
Court a Rule on the opposite party to show cause why 
the decision should not be set aside on the grounds, 
first, that the debt was incurred by the defendant’s 
father in respect of a suretyship, and, secomlly, on the 
ground that the Court had no jurisdiction to award 
more than six per cent, interest. 

As regards the first point, we see no reason why 
the plaintiff should not be entitled to the relief that 
he has obtained. We have been referred to Yajna- 
valkya Sauhita translated b.y Babu Manmatha Nath 
Dutt, Chapter II, page 71. It is there stated that 
“ surety is sanctioned in darsana (presentation), 
pratyaya (creating confidence) and dana (giving). 
The first two sureties, if their statements be false, 
must be comjielled to repay the money. As regards 
the other, that is one who undertakes to repay the 
money himself, if it is not realised from the party, 
even his sons are to repay the money after his 
demise.” We can see no reason why the suretyship 
of the defendant’s father should not be regarded 
as coming within the term “ dana.” In the foot-note 
to this section, the word “ dana ” is thus defined : — 
“Tlie third form of surety is when a person under- 
takes to repay the money himself if the party for 
whom he stands surety fails to do so.” It has been 
argued that the obligation created by this form of 
surety is not binding on the sons unless the money 
covenanted to be repaid, was a loan. It is difficult for 
us to see why the obligation of the defendant’s father 
in the circumstances we have described above should 
be any le.ss than the obligation would have been if 
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the iBOiiey had actiiaiiy beeii ieiit to iviajiis. iii 
Tti’kammhhat v. Gangaram Mulchand Gujar (1), It 
is stated that Briliaspati recognised four diffierent 
classes of sureties : (i) sureties for appearance, (ii) 
sureties for honesty, (iii) sureties for payment of 
money lent, and (w) sureties for delivery of goods,; 
and stress is laid on the description of the third class 
as being sureties only for payment of money lent. 
Further on, however, the Judges say : “ The texts of 
Narad and Yajnavalkya recognise three classes of 
surety obligation only — those for appearance, those 
for honesty and those for payment” and it is not 
said that the money to be repaid must be a loan. 
As we have said, we see no reason why this class 
of surety should be restricted only to cases in which 
money has actually been advanced and no case has 
been shown where this distinction is clearly laid 
down. The case of The Maharaia of Benares v. 
Bamhumar Misir (2) is clear authority for holding 
that a surety obligation of this nature is binding on 
the son even when no money has been advanced. We 
think, therefore, that the decision of the learned 
Subordinate Judge in this respect is right. 

As regards the question of interest, it is conceded 
that six per cent, interest is sufficient. 

The Rule is accordingly made absolute to this 
extent that the intei'est is reduced to the rate of six 
per cent. 

We make no order for costs in this Court. Costs of 
the Court below will stand. 
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BfiJ-ore Mi\ Justice Coxe and Mr. Justice Imam, 


BAIJ NATH GOENKA 


March 11 


PADMANAND SINGH 


Res judicata — Execution proceeding — Decision in such proceeding not appealed 
against — Finality of such decision— Erroneous decision on a question of 
law ^ xch ether res judicata. 

A decision in a previous execution proceeding which merely lays down 
wliat tlie law is, and is found to be erroneous, cannot have the force of 
res judicata in a subsequent proceeding for a different relief. 

Appeal by the decree-holder, Baij Nath Goeiika. 
This api>eal arose oxit of an application for execution 
of a decree. One Baij Nath Goenka obtained a decree 
for a certain sum of money aganst Raja Padmahand 
Singh on the 2oth September 1905, who, in order to 
pay off his debts, sold his estate to his minor son, 
reserving to himself a monthly allowance of Rs. 4,000. 
The estate being under the management of the Court 
of Wards, this allowance was paid to the said Raja by 
tlie manager of the estate, Mr. Macgregor. The decree- 
liolder rhereui>o]i in execution of his decree attached 
the monthly allowance. A number of applications 
were also made by several other decree-holders in 
the Court of the Subordinate .Judge of Bhagalpur 
for execution of their decrees, and they prayed for 
rateable distribution of the said monthly allowance. 
An objection was taken by the judgment-debtor 
that his monthly allowance could not be attached 
on the ground that it was a right to future main- 
tenance. The learned Subordinate .Judge overruled 

‘’Appeal from order. No. 60B of 1911, against the order of Kisliori 
Moliau Sikdar, Subordinate Judge of Bliagalpur, dated Sept. 14, 1911. 
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this objection on the 24th April 1909, but permitted 
the attachment of three quarters of the allowance 
only, and left the rest for the judgment-debtor to 
enjoy. No- aj)peal was preferred against the order of 
the Subordinate Judge. This amount was paid iirto 
Court by Mr. Macgregor, and rateable distribution 
was made amongst the several decree-holders. Baij 
Rath Goenka by successive applications for execution 
obtained rateable distribution out of the said sum till 
about September 1911. In the meantime another 
creditor of the Raja having applied for execution of 
his decree by attachment of the allowance, the judg- 
ment-debtor took objection to this attachment on the 
ground that it was not attachable, being a right to 
future maintenance. The learned Subordinate Jirdge 
overruled the objection. On appeal to the High Court, 
the judgment of the Subordinate Judge was reversed, 
and it was held that the maintenance allowance could 
not be attached till it fell due. Thereafter the judg- 
ment-debtor, with a copy of the judgment of the High 
Court, api)lied to the Subordinate Judge of Bhagalpur 
that all the execution cases which were pending before 
him might be dismissed. The decree-holder Baij Nath 
Goenka objected to his execution case being dismissed, 
inter alia, on the ground that the judgment-debtor was 
debarred from raising the objection by virtue of the 
order in the previous execution case, and by his con- 
duct. The learned Subordinate Judge gave efl'ect to 
this objection of the judgment-debtor and dismissed 
the execution case. Against that order the decree- 
holder appealed to the High Court. 
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Dr. DashbeJiary Ghose (Dabu Khetter Mohan Sen 
with him), for the appellant. The learned Subordi- 
nate Judge released the annuity from attachment on 
the ground that under the law the annuity was not 
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liable to attachment. The question is, whether an 
order in a previous execution proceeding passed by 
tlie learned Judge between the same parties that an 
anoaity is liable to attachment would operate as res 
judicata or not; and whether the judgment-debtor 
having acquiesced in the order which was made, partly 
in favour of tlie decree-holder (appellant), and partly in 
favour of tlie judgment-debtor, and he having accepted 
the benelit of it, could now say, that he is not boiunl 


Bau Nath 
Goenka 



law : see Bam Kir pal v. Bup Kuari (1) and Mtmgul 
Pershacl TJich.it v. Grija Kant Lahiri (2). 

Mr. B. Chakravarti (Balni Bam Charan Mitter, padmanam) 
Babu Bepin Beliary Ghose and Bahti D. N. Bagchi 
with him), for tlie re.si)ondents. The order that the 
learned Subordinate Judge i^assed in the previous 
execution xu’oceeding was wholly without jurisdiction, 
and it was not a final order. The present j)roceeding 
is not in continuation of tlie previous proceeding ; the 
l>revious application for execution was disposed of, and 
money wms realised thereunder. The present iiroceed- 
ing did not refer to the previous proceeding at all. 

The attacliment was in the nature of a prohibitory 
order ; it is not in any sense a final order of the Court. 

The doctrine of res judicata cannot apply, because the 
subject-matter is not the same ; there was no final 
decision, and the i)revious decision was not a decision 
which the Subordinate .Judge had jurisdiction to pass. 

After disposal of the i^revious application for execu- 
tion, the attacliment came to an end, and the decree- 
holder made a fresh apialicatioir for anotlier sum of 
money and asked for a prohibitory order. The appli- 
cation was registered as a new case, and therefore no 
question of 7‘es Judicata could arise ; see Namuna Bihi 
V. Bo.dia Miah[3) and Patringa Koer v. Madhava 
Nand Batn{T). An erroneous decision on a question 
of la.w in a iirevious s uit cannot ojierate as res judi- 
cata : see Aghore Nath Mukerjee v. Sriniati Kamini 
Debt (5), Puma Ghcmdra Sarhajna, v. Basik Chandra 
Chakraharti (6) and Alimunnissa, Chowdhurayvi v. 

Shamci Charan Boy (7). 

(1) (1883) 1. L. R. 6 All. 269. (4) (1911) 16 C. W. N. 332. 

(2) (1881) I. L. B. 8 Calc. 51 ; (5) (1909) 11 C. L. J. 461. 

L. R. 8 I. A. 123. (6) (1910) 13 C. L. J. 119. 

(3) (1911) I. L. E. 38 Calc. 482. (7) (1905) I. L. R. 32 Calc. 749, 
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■Bahu Kshetter Mohun Sen, XXI . 

Cur. adv. vult. 

OoXE AND Imam JJ. The appellant in this case in 
a former execution proceeding attached an allowance 
payable to the respondent. The attachment was con- 
tested, but thd case was decided against the respondent 
and the decision was not appealed against. It is clear 
that what was sought to be attached in that case was 
not any particular instalments but the whole allowance 
as it fell due. Subsequently it has been held in a case 
between the respondent and another creditor, to which 
the appelhrnt was not a party, that this allowance 
could not be attached in this general way, and that 
instalments coxild not be attached before they respect- 
ively fell due. The appellant again took out execution 
and the respondent again pleaded that this attachment 
could not be made. This plea was accepted by the 
Subordinate Judge and the decree- holder accordingly 
api)eals. 

The only point that really arises in the appeal is 
whether the liability of the allowance to attachment 
is or is not a m- judicata between the parties. The 
former proceeding was an execution in the same suit 
and was not a former suit, so that section 11 of the Code 
has no appbcation and the matter must be decided 
on the principles laid down in Bam Kirpal y- Bap 
Kuari(l). The question, however, whether an erro- 
neous decision of law can have the force of a res 
judicata must necessarily be decided on the same 
principles, whether it arises under section 11 of the 
Code or in successive execution proceedings. There 
is considerable divergence of judicial opinion on the 
point, and we have been referred to numerous cases, 
of which all the most important are cited in Aghore 

(1) (1883) I. L. R. 6 AU. 269. 
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Nath Mukerjee v. Srimati Kamini Debi (1). Tlie 
learned Jtidges there held that an erroneons decision bau Nath 
on a point of pure laW' cannot h&Y.e the force of a Goenka 
res judicata in a subsequent case in which the cause of Padmanand 
action is not the same. This decision was followed in SiiNon. 
Purna Chandra Sarhajna v. Basik Chandra Chakrct- 
hctrti(2). It appears to us that so long as 'the former 
decision merely lays down what the law is, it cannot 
have the force of res j'udicata in a subsequent proceed- 
ing to recover different relief. But if it is a decision 
that is contrary to law, when that exiDression is used in 
the wide sense attributed to it, for exami^le, in section 
100 of the Civil Procedui’e Code, it may or may not 
have the tovc& ot n res j'udicata. For instance, in the 
case Ram Kirpal v. Bup Kuari (3) cited above, the two 
proceedings did not relate to the same mesne profits, 
and in the first the proper construction of tlie decree 
of which execution was sought was decided. This 
would be a question of law under section 100 of the 
Civil Procedure Code, but the decision did not profess 
to lay down what the law on the subject was. But 
when a decision does lay down what the law is and is 
found to be erroneous, it cannot, in our opinion, 
have the force of res j'udicata in a subsequent pro- 
ceeding for different relief. A decision cannot alter 
the law of the land. Bai Chum Ghose v. Kumud 
Mohon Dutta Chaudhuri (4) and Bishnu Priya Chovj- 
dlmraniY. Bhaha SundariDebyaib). 

We think, therefore, that although it was decided 
between the parties in a previous execution proceeding 
that the allowance could be attached, the Subordi- 
nate Judge Juis no more power now, than he really 
had then, to attach the allowance before it was due; 

(1) (1909) 11 0. L. J. 461. (3) (1883) T. L. K. fi All. 209. 

(2) (1910) 13C. L. J. 119. (4) (1897) I. 0. W. N. 087. 

(.O) (1901) 1. L. E. 28 Ca’c. 318. 
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CLJ.XLL uiitit- uiiu iuniiur uecision cannoi aii}er tiie law in 
this respect or give the Subordinate Judge a jurisdic- 
tion that he would not otherwise possess. 

It has been argued that the judgment-debtor is 
precluded from attacking the atcachment, because in 
the former proceeding he accepted benefits under it. 
But we think that there is nothing in this contention. 
The decree-holder sought to attach the whole allow- 
ance, but the executing Court, moved apparently by 
compassion, permitted the attachment of three-quarters 
only and left the rest for the judgment-debtor to 
enjoy. The judgment-debtor may have received this 
indulgence, which in the view taken by the executing 
Court was quite unjustifiable ; but it certainly 
cannot preclude him from contesting the whole 
attachment. 

The apioeal is accordingly di.smissed witli costs. 


Appeal dismissed 
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CRIMINAL REFERENCE 


Before Mr. Justice Tioluiwood and Mr. Justice Sharfuddiri. 


PIKA BEWA 


EMPEROR 


If a person intentionally commits an offence, and consequences beyond 
Ills imniediate purposes result, the result is not to be attributed to more 
rashness : if knowledge cannot be imputed, still the wilful offence does not 
take the character of rashness because its consequences have been un- 
fortunate, but acts probably or possibly involving danger to otliers, which 
in tliemselves are not offences, may be offences within section 304A and 
Icindred sections if done without due care to guard against dangerous con- 
sequences, 

Reg. V. Nidamarti' Nagabhiishanam (1), Empress v. Ketabdi Aiundul (2) 
folio wed ■ 

Where tlie only evidence of an offence is a statement by the accused, 
and it is relied on by the prosecution as evidence thereof it must be taken 
as a. whole, and notliing can be read into it which is not contained tlierein. 


The appellant, Pika Bewa, was tried before the 
Sessions Judge of Cuttack, with the aid. of assessors, 
on charges under sections 302, 304 and 304A of tlie 
Indian Penal Code, for causing the death of her 
husband, Prahlad Barik, and of her mother-in-law, 
Tira Bewa, by administering aconite in their food. 


Criminal Reference No. G of 1912, and Criminal Appeal No. 118 of 
, tip:ninst the order of L. C. Adami, Sessions Judge of Cuttack, dated 
12, 1912. 

I (1872) 7 Mad. H. C. 119. (2) (1879) I. L. R. 4 Calc. 7G4. 
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One of the assessors found he 
not guilty, of murder 
witli the former 
tenced her to death. 

The facts of the case were as follows. Pika Bewa 
lived in the house of her husband with her little son, 
her mother-in-law and Dasa Barik her husband’s 
brother. During this period she had canned on an 
intrigue with one Maguiii, a close neiglibour, who was 
on bad terms, in consequence, with the other members 
of her family. In October 1911, slie was, on account 
of her conduct witli Magujii, sent away to her father’s 
house some 12 miles distant, but returned home un- 
expectedly on tlie evening of the loth November with 
her son. Next morning she awoke early and paid 
Maguni a visit at his house, and later on, wlien lie 
passed by her doors, she went out and spoke to him 
again, for which she was roprimanded by her mother- 
in-law. In the evening of the same day she cooked rice 
and pumpkin curry for the night meal which she served 
to her husband, mother-in-law and brother-in-law 
while she gave her son and herself only the rice. 
Shortly after Tira Bewa complained of a parched, 
tongue, a burning sensation in her mouth, and reeling 
of the head, and began vomiting. Prahlad also then 
began to complain of the same symptoms. One Panchu 
Dhal was thereupon brought in by Dasa, and on 
his advice Tira was rubbed down with ghee which 
apparently stopped the vomiting, but she died after 
a little rest. Prahlad then began vomiting, and Dasa 
spoke of feeling the same sensation as the others had 
exhibited. He again called in Panchn Dlial wbn oamo 


a- guilty, but the other 
The Sessions Judge, agreeing 
convicted her of murder, and “sen- 


Empekou, 
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Dasa, Prahlad having died in the meantime. Dasa 
ultimately recovered. During the whole of this time pjj^^ Bkwa 
P ika sat apart and did not offer to nurse her husband 
or mother-in-law. She was then taken to the house- 
hold of Bhai Behari, a neighbour, and on the 18th, she 
told Behari’s wife, who wars not examined as a witness 
in the case, and also two villagers, the prosecution 
witnesses Nos. 9 and 10, in the absence of the police, 
that, as her husband and mother-in-law did not like 
her, she had given them a medicine in the curry, 
which she had j)urchased from a Sonthal for two 
annas, in order to make them love her. She repeated 
the statement to the Sub Inspector of Police, and Avas 
taken to a village called Chotaraipore, a mile away, 
where she identified a Sonthal named Kuanria as the 
vendor of the powder or medicine, and the latter after 
denying the sale admitted it. Pika and Kuanria were 
then arrested but Maguni absconded. 

The Civil Surgeon of Balasore found, on post mortem 
examination, inflammation of the mucous membranes 
of the stomach and intestines of the deceased, and of 
the kidneys. No poison was found by the Chemical 
Examiner in the viscera submitted to him, but traces 
of aconite were d’scovered in the vomited matter. 

Pika, Maguni and Kuanria were sent up to the Com- 
mitting Magistrate who, after holding an enquiry, com- 
mitted Pika to the Sessions under sections 304 and 304A 
of the Penal Cosle, and discharged the others. In her 
examination before the Magistrate she denied illicit in- 
timacy with Maguni and the administering of poison 
to her husband and mother-in-law, and explained 
her story to the i^olice about the love drug as having 
been obtained by mal-fcreatment. At the trial, Avhen 
questioned by the Judge, she admitted cooking the 
rice and curry, but denied putting any poison or love 
potion in it. She also denied the intrigue with 
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EmI'KKOH. 


Magiini, and the purchase of any medicine from a 
Sonthal, and stated that she did not tell the villagers 
so. The only direct evidence of the administeriug 
of any drug in the food by the appellant was her 
statement to the two villagers as proved by them at 
the trial. 

Hcthu Jyotish, Chctnclrci Sazrct, and JBcibu Dehe}idrci 
/vwmur, for the accused. 

The Deputy Legal Remembrancer (Mr. Orr'), for 
the Crown. 


Holmwood and Shabfuddin JJ. This is an appeal 
and reference from the judgment and sentence of the 
learned Sessions Judge of Cuttack who, agreeing 
witli one assessor and differing from the other, has 
found the accused, Pika Bewa, guilty of murdering her 
linsband and mother-in-law by aconite poisoning, and 
sentenced her to be hanged by the neck till she is dead. 

In the first place, with regard to the reference on the 
capital sentence, it is clear that such sentence cannot 
be carried out inasmuch as there is doubt whether the 
accused person is or is not pregnant. But in the view 
which we take of the case this will become immaterial. 
It is proved to our satisfaction that these two persons 
died of aconite poisoning, and that another man Basa, 
the younger brother of the accused’s husband, very 
nearly met his death, but was apparently saved by 
the decoction of various local simples which was 
given to him first of all by a beggar and subsequently 
by a sorcerer or charmer. We would observe that it 
would have been most important to examine these 
persons more carefully as to their knowledge of simple 
poisons like aconite and opium, and the drugs that 
they are in the habit of using as antidotes to those 
poisons, when the antidote of irritant poisons would 
necessarily be something of a very opposite character 
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to the antidote in the case ot narcotic poisoning , 
it does not appear that when these persons were sum- 
moned they knew anything more than that the deceas-, 
ed was suffering from symptoms of poisoning, and 
thev say they took the drugs with them. While 
we are on the subject of defective investigation in 
tills case, we may mention that Bhai Behari’s wife 
was a most important witness who certainly ought to 
have been examined. There are many other points 
which ouglit to have been cleared up so as to leave it 
without doubt that this woman had knowledge that 
what the Sonthal and Maguni are alleged to have given 
1,/-^.,* \'XT‘ia ‘111 il'vifiiiit Tioison. How. the only evidence 
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statement is that she did not know that it was poison ; 
she thought it was some charm to procure the love of 
her husband and her mother-in-law who had been 
treating her badly. This statement may not seem to 
be very credible, but it is all the evidence we have ; 
and when the accused’s own statement is to be relied 
upon, it must be taken as a whole, and nothing can be 
read into it which is not found within the four walls 
of the statement. We must, therefore, as far as this 
woman’s guilt is concerned, accent her statement that 


Emperor. 


cu; uut5 01 iviagani oDtaiiied some 

powder, the character of which she was ignorant of 
aud mixed it with pumpkin curry which she knew 
would be eaten by her husband, her mother-in-law 
and her husband’s brother Dasa with whom she also 
appears to have been on unfriendly terms. The fact 
that she herself only ate plain rice and gave her child 
only plain rice is a very susj)icious circumstance 
against her. She must, therefore, at any rate have 
been aware that she was committing something 
dangerous in administering some drug which had been 
given to her by a man whose relations with her made 
him an enemy of her husband, and this, we think, is 
undoubtedly a rash and negligent act wdthin the 
meaning of section 301A. If she had known that the 
substance she was administering was an unlawful 
substance, that is to say, poisonous substanco. that 




and this was the view which was taken by the Madras 
High Court in Beg: v. Nidamarti Nagabhushanam 
(1) which was approved by this Oonrt in the case of 
Empress v. Ketabdi Mundul (2). 

Now, the mere administering of a love potion or 
drag, which a person thinks might be beneficial, is not 
in itself an offence ; but wlien it is supposed to have 
effect upon persons with whom the paramour of the 
accused had enmity, and when she administers it 
without due care and caution or any enquiry as to 
what it really is, her act certainly falls within section 
304A. 

We think that the conviction rinder section 802 
cannot be allowed to stand, as the accused is entitled 
to tlie benefit of the doubts which we have already 
adverted to. But we think that she is certainly guilty 
under section 304 A. We think that it has been shown 
that she is a woman of abandoned character, and 
richly deserves a more severe punishment than we are 
able to give her under that section. We, therefore, 
direct that she be rigorously impi’isoned for two years 
under section 304 A, which is the maximum sentence 
which the law allows under that section. The con- 
viction and sentence under section 302 are set aside. 
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APPELLATE CIVIL 


Before j^Jr. Justice Hiooherj^e and Mr. Justice Carmlujf 


CHHAKAURl MAHTOxN" 


GANGA PRASAD 


Hindu Laic — Father's delts — Erecutiun of dea ee- 
damages — Liahility of son — H iiakshara Lav : — 


lueiit-debtor, wliicli was a vvantim interference with the riglitx nf tlie decrou- 
holder, and that, the liability iinpo>>ed theieby on the jmls'mcut-debtor was an 
illegal or immoral debt. 

Appeal by tbe decvee-liolders, Cbliakauri Malitou 
and otliei’s. 

Tills appeal arose out of an application for execution 
of a decree. It appetired that one Chhakanri Mahton 
and others obtained a decree for damages against one 
Shtinkar Lall and v.irious other persons on the 23rd 
March 1908. On appeal by some of the defendants, 
the decision was affirmed by the High Court on the 
27th May 1910. The decree-holders then made an 
application for execution of the decree, whereupon a 
writ of attachment was issued and the immoveable 
properties of the judgment-debtors were attached. On 
the 22nd September 1910, the return of the service of 
the writ of attachment was filed. Altliough objection 
was taken bv some of the iudgment-debtors as to the 
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proi^er S6rvic6 o£ tlie writ ol attacliniG lit, Sti3.iik<ii Ltill 
appeared and objected to the execution of the decree 
on various grounds. On tlie 3rd December 1910, it was 
reported to the Gourt that Shankar Lall bad died on 
the 13tb Xovember. The decree-holders then applied 
to bring on the record the legal representatives of the 
deceased jiidginent-debbor. Notices being served upon 
them, they appeared and objected to the execution of 
the decree on the ground that as they had obtained 
the properties by survivorship, no execution could 
proceed against the properties in their hands. The 
learned Subordinate Judge gave effect to the objection 
and rejected tlie application for execution. Against 
tins order the decree-holders aj)pealed to the High 
Gourt. 

Balm Gola'p Chandra Sarkar (Babu Jogesh Chan- 
dra Boy and Balm Surendra Bath Guha with him), 
for the appellants. The Subordinate Judge is wrong 
in reiectina the application for execution, inasmuch 
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Addepally Clietty (1), Sumer Singh v. Liladhar (2), 
CiiiiAKAUEi Beni Prctshud v. Purcin ChcindiS), TirunvxlcLycippcL v. 
Mahton Veerahudra (4) and Jai Kumar v. G-auri Nath (5). 
Ganga It Las been held that a son is bound to pay ofl! tbe 

Prasad. father incurred as a surety : see Sita- : 

rarnayya v. V enkatramanna (6), Tukaramhhat v. 
Gaugaram (7), Narayan v. Venkaiacharya (8), 
Maharaja of Benares v. Bamkxinxar Misir (ff -dxA 
Ghettikulam JReddiar v. ChettikulamIieddiar {lQf). 

Dr. Bashbehary Ghose (Bahu Mahendra Nath 
Roy, Bahu Bira'i Wiohcm Mojumdar and Rafczi Hari- 
har Prasad Singh with luni), for the respondents. 
The son is not liable for the debt of the father, it 
being a decree against him for damages for cutting a 
channel. The case of Durbar Khachar v. Khachar 
Harsur (11) is exactly in point. The following cases 
were also cited in support of his contention: Sita 
Ram V. Zalim Singh (12), Narayana Sami Chetti 
V. Samidass Mudali (13), Pareman Dass v. Bhattu 
Mahto7% (14), McDowell v. Ragava Chetty (15), M ha- 
bir Prasad v. Basdeo Singh (16) and Rateshwar Singh 
V. Gulab Chand (17). 

Gur. adv. vult. 

Mookerjee J. This appeal is directed against an 
order by which the Court below has refused an appli- 
cation for execution of a decree for money. The circum- 
stances ujider wliich the order in question was made 
have Jiot formed the sul)ject of controversy in this 
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CD (190H) I. L. R. 31 Mail. 472. 

(2) (1011) r. L. R. 33 All. 472. 

(3) (1895) 1. L. R. 23 Oalc. 232. 

(4) (1909) 19 Mad. L. J. 759. 

(6) (1900) I. L. R. 28 All. 718. 
(0) (1888) 1. L. R. 11 Mad. 373. 

(7) (1898) I. L. R. 23 Bom. 454. 

(8) (1904) 1. L. R. 28 Bom. 408. 


(9) (1904) I. L. R. 20 All. 011. 

(10) (1905) I. L. R. 28 Mad. 377. 

(11) (1908) I. L. R. .32 Bom 348. 

(12) (1880) I. B. R. 8 All. 231. 

(13) (1883) I. L. R. 0 .Mad. 293. 

(14) (1897) I. L. R. 24 Calc. 072. 

(15) (1903) I. L. R. 27 Mad. 71. 
(IG) (1884) 1. L.'R. G All. 234. 


(17) (1910) 0 1ml. Cas. 582. 








% 







■■ 


865 



Court. On tlie 23rd March 1908, the appellants beiore 
us obtained a decree for money against one Shankar 
Lull and various other persons as defendants. On 
aj)peal to this Court by Shankar Lall and some of the 
other defendants, the decree was confirmed on the 
27th May 1910. On the 5th August following, the mookekjee 
decree-holders made an application for execution of the J- 
decree, whereupon an order was made for issue of a 
writ of attachment of the immovable properties of the 
judgnient-debtors. On the 22nd September the return 
of the service of the writ of attachment was filed, but 
it is disputed whether the r’eturn gave an accurate 
version of the facts, and whether the writ was, as a 
matter of fact, properly served. Shankar Lall, however, 
entered appearance and took objection to the execu- 
tion on grounds which are not material for our present 
purpose. On the 3rd December 1910, it was reported 
to the Court that Shankar Lall had died on the 13th 
November. The decree-holders then applied to bring 
on tlie record the legal representatives of the deceased 
judgment-debtor. N otice of th e application was served 
upon them, wliereupon they appeared and objected 
that the decree could not be executed against the 
proi:)erties in their hands, which they had obtained 
by survivorship. The decree-holders answered, first, 
that the legal representatives of Shankar Lall as his 
sons were liable to satisfy the decree as the debt was 
neither illegal nor immoral, and, secondly, that as the 
lu’operty had been validly attached during the life- 
time of the deceased judgment-debtor, his right, title 
and interest, at any rate, could he seized in execution 
by the decree-holders. The Subordinate Judge over- 
ruled both these contentions and dismissed the appli- 
cation for execution upon the authority of the decision 
in Dar5ar Ala v. Khachar Oghad (1); at the same 

(1) (1908) I, L. E. 32 Bom. 348. 
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time lie distinguished the cases of Erasala Chetty v. 
Addepally Chetty (1), Prayag Sahu v. Kasi Sahu (2) 
and Peari Lai Singh v. Chandi Charan Singh (?,). 
Tlio decree-holders have now appealed to this Court, 
ami on their behalf the decision of the Subordinate 
.lutlge has been challenged on the ground that the 
deot was not tainted with illegalitv or immoralitv 
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To the same effect is the text in the Institutes of 
Yajiiavalkya (II, 47). The son shall not pay the 
paternal (del)ts) contracted for wines, Inst and gambl- 
ing, or due on account of the unpaid (portion) of a flue 
or a toll or (on account of) an idle promise (Mandlik 
p. 205). 

According to Brihaspati, if the father is no longer 
alive, the debt must be paid by his son ; the father’s, 
debt must be paid first of all, and after that, a man’s 
own debt ; but a debt contracted by the paternal 
grandfather must always be paid before these two 
even ; the father’s debt on being proved must be paid 
by the sons as if it were their own ; the grandfather’s 
debt must be paid by his son’s sous without interest, 
but the sons of a. grandson need not pay it at all ; sons 
shall not be made to pay a debt incurred by their 
father for siDiritnous liquor, for losses at play, for idle 
gifts, for promises made under the influence of love 
or wrath, or for suretyship, nor the balance of a fine 
or toll liquidated in part by their father (Brihaspati, 
ch. XI, 47, 48, 49 and 51, Sacred Books of. the East, vol. 
XXXIII, p. 328, Jagannath’s Digest, I, 5, IGfi, ]()7 and 
201, Maynkha by Mandlik, pages II2 and 113). 

Again the text of Ushanas cited in the Mitakshara 
(Commentary on Yajnavalkya, book'll, verse 47) as also 
in the Maynkha (p. 113), runs as follows : “ A fine or 
the balance of a fine, likewise a bribe or a toll or the 
balance of it are not to be paid by the son, neither 
shall he discharge a debt wdiich is not lawful.” The 
original wmrd which is rendered “ lawful” is vyavaha- 
ri'ka. There has been some divergence of opinion as 
to the precise import of this expression. The learned 
Judges of the Bombay High Court in Dnrbar Ala v. 
Khachar 0(/hacl (1) treat the expression “ not vyava- 
hariko’’’ as equivalent to “unusual” or“ not .sanctioned 

(0 (1908) I. L. E. 32 Bom. .348. 
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1911 

Chhakauri 

Mahton 

V. 

Ganoa 

Prasad. 

Mookerjee 

J. 


by law or custom, ” and they suggest that this word 
has crept into our text-books and judicial decisions 
under the guise or disguise of illegal or immoral. 
I am not satisfied that the interpretation adopted is 
quite accurate. On the other hand, I am not j)repared 
to accept the version given by Girish Chandra Tarka- 
lankar, who renders the term vyavaharika by 
“ necessai’y for life.” I find that Bohtlingk and Koth, 
Wilson and Monier Williams all take the exj)ression 
as equivalent to “ connected with or relating to an 
action at law or legal process, customary, usual.” 
Mandlik (p. 113) renders it as “ proper.” Jogendra 
Nath Bhattacharyya also lenders it as “ proper (that 
is sanctioned by law or custom).” In my opinion, the 
tei’m “ vyavaharika ” may be accurately rendered as 
equivalent to “ lawful, usual or customary.” 

Again we have the text of Gautama (Chap. XII, 41) 
“ money due by a surety, a commercial debt, a fee 
due to the parents of a bride, debts contracted for 
spirituous liquor or in gambling, and a fine shall not 
involve the sons of the debtor” (Sacred Books of the 
East, vol. II, p. 244, where also an extract from the 
Commentary of Haradatta is quoted). 

The text of Vyassa quoted in the Vivada Ratnakar 
(p. 58) and by Jagannath (1, 5, 203) is substantially to 
the same effect ; “ Neither a fine nor a toll nor the 
balance due for either shall be necessarily paid by the 
son of a debtor, nor any debt which is not Vyavaha- 
rika ” (which is rendered by Colebrooke as equivalent 
to “ for a cause repugnant to good morals ”). 

The text of Katyayana quoted by Jagannath is of 
similar import : “ A debt of the paternal grandfather, 
which is proved or which is partly liquidated, must be 
discharged (by the grandson), but never shall a debt 
contracted for immoral uses, or which was contested 
by his father (be paid by the grandson). Bhrigu 
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ordaiua that a debt devolving from tlie grandfather 
which was proved and acknowledged by the father chhakauei 
must be discharged by grandsons, if it were not con- 
traded for immoral uses nor already paid by the sons Ganga 

Jagamiath’s Digest, vol. I, p. 307) = see also Virami- 

tradoya (Calcutta edition, 1815), p. 100, p. 1, 2, 105, p. 1, Mookeejee 
2. 106, p. 1, 109, p. 1, 2, 165, p. 1, 2, 166, p. 1. ' • 

If the provisions of all these texts are summarised, 
the result appears to be that the debts which a son 
is not under any obligation to pay may be grouped as 
follows : (i) debts due for spirituous liquor, (ii) debts 
due for lust, (iii) debts due lor gambling, (iv) unpaid 
fines, (v) unpaid tolls, (vi) useless gifts or promises 
without consideration or made under the influence of 
iust or wrath, (vii) suretyship debts, (viii) commer- 
cial debts, and (ix) debts that are not vyavaharika, 
i.e., debts that are not lawful, usual, or customary, or, if 
we accept the version of Colebrooke, debts for a cause 
repugnant to good morals. This list, it must be con- 
ceded, is comprehensive; and as the terms used are 
not accurately defined there is considerable room for 
divergence of opinion as is indicated by the extracts 
from the commentaries, quoted by Jagannath in his 
Digest. This divergence is faithfully reflected in the 
judicial decisions to which reference was made in the 
course of argument, and which I shall now proceed to 
examine. 

In one of the most x’ecent cases in this Court, 

Prayag Sahu v. Kasi Sahn (1), the question arose 
whether the cost awarded by a Court against a defeated 
litigant was “ Danda ” within the meaning of the text 
of Yajnavaikya, “nor is he bound to pay any unpaid 
fine or toll, or idle gifts” (Mitakshara, Ch. VI, sec. 3, 
para. 47), or whether it was not vyavaharika within the 
meaning of the text of Ushanas to which we have 

(1) (1910) 11 C. L. J. .599. 
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Prasad. 


piaiiititt but also to pay a penalty to the King. On the 
other hand, the decision in Ramaieyigar v. The Secre- 
tary of State (1) supi^orts the contrary view. There 
a Hindu, father had brought a suit in formd paiqoeris 
as next friend of one of his infant sons to establish Ijis 
adoption, but the suit was dismissed on the ground 
that the alleged adoption had never taken place. Tlie 
father was ordered to pay the Court-fees dne to 
G-overnment under section 440 of the Code of 1882. 
The learned Judges held that siich costs could not be 
recovered from the sons, because the liability to ])ay 
the costs was imposed as a penalty on the father for 
his misconduct, namely, the institution of a suit wliicli 
he must have known to be false ; in other words, the 
liability might he regarded as in the nature of a flue 
and the debt so incurred be deemed, as tainted with 
immorality. It must be conceded that this decision 
rests on its own special circumstances, and it cannot 
be regarded as an authority for the general proposition 
that the costs awarded against a father in litigation 
constitutes an immoral debt. This view, indeed, was 
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(1) (1884) I. L. K. l) All. 234. 

(2) (1897) I. L. R. 24 Ciilc. G72. 

(3) (1903) 1. L. R. 27 Mml. 71. 


(4) (1892) I. L. R. Ifi Mad. 99. 

(5) (1907) I. L. R. 31 Mad. 1(51. 
(0) (1908) I. L. R. 31 Mad. 472. 
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father of a boy about to be given in adoption to a I9i.l 
Hindu lady. The money was paid as a bribe to the ghhakauei 
adoptive mother to induce her to take the boy in Mahton 
adoption. It was ruled that the debt so contracted by gansa 
the father would not bind his son, and the decision Reasad. 
was based on the intelligible ground that the debt Mookbrjee 
had been contracted for an illegal purpose, because 
money paid to an adoptive mother as a bribe to 
secure her consent to an adoption not on the ground 
of fitness of the boy, but on motives of pecuniary 
benefit to lierself, must be condemned as an illegal 
payment. 

There has been a well marked divergence of judi- 
cial opinion upon the cpiestion, how far a Hindu son 
is under a pious obligation to discharge a debt of his 
father when such debt consists of money misappro- 
priated by the latter. The cases of Mohabir Prasad v. 

Basdeo Singh (1), Pareman Dass v. Bhattu Mahton (2) 
and McDowell v. Pagava Ohetty (3) seem to negative 
the liability of the son under such circumstances, 
while the cases of Natasayyan v. Pomnisami (4), 

Kanemar v. Krishna (5) and Er isala Ohetty v. 
Addepally Ohetty (6) apparently support the liability 
of the son. These cases, however, may possibly be 
reconciled if we recognise the distinction between a 
criminal offence and a breach of civil duty. In the 
first three cases, the fatlier was guilty of criminal 
misappropriation as regards sums of money for whicli 
he was accountable ; while in the second set of three 
cases, the fathei' merely failed to account for the money 
received by him, and his failure to do so constituted 
nothing more than a breach of civil duty. The dis- 
tinction is real though refined, and was recognised in 
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iReiiai Tirumalayap'pa Moodeliar v. Veerabudra (1), 
CniuKACEi where it was ruled that if a debt was incurred by an 
Mahion agent, his son was liable to pay the debt and the 
Ganga liability of the son was not affected by the circum- 

stance that the father subsequently misappropriated 
Mookerjee the sum or made himself criminally liable. The case 
last mentioned consequently supports the view that, 
where the taking of the money itself is not a criminal 
oft'ence, a subsequent misappropriation by the father 
cannot discharge the son from his liability to satisfy 
the debt ; but the position is different if the money 
has been taken by the father and misappropriated 
under circumstances which render the taking itself a 
criminal offence. 

^ In Jai Kumar v. Gouri Nath (2) a question was 
raised as to the nature of a debt contracted by a 
Mitakshara father who had given a j)romissory note 
to satisfy a hotidfide decree which another had against 
him; it was ruled that the debt was neither immoral 
nor illegal, because the promissory note had not been 
given to stifle a prosecution against him. In an earlier 
case in the Punjab [Karter Singh Harjhimal ($)] 
Lindsay and Plowden JJ, ruled that it was impossible 
to hold that a debt created by a decree is a debt 
contracted for an illegal or immoral purpose, merely 
because the act from which the obligation to make 
compensation arose was an illegal or immoral act, 
or both illegal and immoral. There the father had 
stolen and converted to his own use certain property 
belonging to a third person, who sued and obtained 
a decree against him for the value of the property. 
Thedecree was sought to be executed by attachment 
of ancestral property in which the son was jointly 
interested with his father. The son objected ‘to the 
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attachment, but his objection was overruled. The 
learned Judges observed that if the father had volun- 
tarily contracted a debt to compensate the person 
whom he had, by a criminal ofSence, deprived of 
property, the debt could not, without an utter per- 
version of language, be styled a debt contracted for Mookertee 
an illegal or immoral purpose ; they added that, on the 
contrary, the debt might be deemed to have been 
incurred for a highly moral as well as lawful purpose, 
and that the liability imposed by the decree created 
an obligation unwillingly contracted by the father 
under a lawful compulsion, as indicated in Achhru 
Bam V. Melierchand (1), where a similar view was 
taken of the liability of the ancestral estate to satisfy 
a judgment debt founded upon a just cause. 

In the case of Darftar A to v. Khacliar Oghad (2), 
the learned Judges of the Bombay High Court 
appeared to have ruled that, under Hindu law, the son 
is not to be held liable for debts which the father 
ought not, as a decent and respectable maxi, to have 
incurred ; he is answerable for the debts legitimately 
incurred by his father, and not for those attributable 
to his failings, follies or caprice. As already, stated, 
the learned Judges appear to have deduced this rule 
from the text of Ushanas in which they interpreted 
the expression “ not vyavaharika ” as equivalent 
to “ unusual ” or not sanctioned by law or “ custom 
this word they suggested, had crept into text-books 
as “ illegal or immoral.” This clearly is not well- 
founded. Text writers, as well as judicial decisions, 
ap]dy the well-known expression illegal or immoral 
debt to include, not merely debts which are not 
vyavaharika, but all the debts which are deemed 
as not payable by the son according to tlie texts of 
Mann, Yajnavalkya, Ushanas, Brihaspati, CTautama 

(1) S. A. Nu. 799 of 1875 (Unreported). (2) 1908 I. L. B. 32 Bom. 348. 
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and Vyasa. The decision of the Bombay High Oonri 
in my opinion, places too restricted a constractioj 
upon the term vyavaharika,” and excludes debt 

Pkas^« legitimateiy liable 

In the liarticniar case before the learned Judges, tin 

Mookerjek father had elected a dam which obstructed the passage 

of water to the land of the plaintiff ; the plaintiff obtain 

ed a decree for damages against the father, and on tla 
death of the latter, sought to execute the decree agains 
his son to the extent of the ancestral property in hii 
hand. It was held that, as the result of the sni- 
showed that the act was wrongful, the son could no’ 
be held answerable for a liability so incurred. The 
learned Judges appear to have found that the estate 
taken by the son Inid derived no benefit from the 
wrongful act, but it may be observed that this lasi 
reason may possibly be open to the criticism that il 
the liability of the son depends upon the nature of 
the act, the test of benefit to the estate becomes 
immaterial. I am not prepared, however, to hold that 
because the decision of the suit showed that the act 
for which the father was held liable in damages was 
in contravention of the rights of the successful 
plaintiff, the judgment debt was illegal within "the 
meaning of the texts to which I have referred. I am 
rather inclined to adopt the view that the liability 
imposed by the Court upon the father to indemnify 
the person, with whose property he had improperly 
interfered, created a debt which might justlv be 
I'ecovered from the ancestral property in the hands 
of the sou. This view may be maintained even if We 
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(4) (1904) I. L. R. 28 Bom. 403, 

(5) (1904) I. L. R. 26 x\il. 611. 

(6) (1888) I. L. R. 11 Mad. 373. 

(7) (1905) I. L. R. 28 Mad. 377. 
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is supported by the observations of this Court in 
Peati Lai Singh v. Chandi Charan Singh (1). In th Chhakauiu 
case, the son wa.s held answerable to satisfy a decree Mahton 
against his father for mesne profits, and, although it 
was incidentally suggested that the judgment-debtor 
had, by unlawful receipt of lorofits, enriched his own mookerjee 
estate which subsequently passed by survivorship into J- 
the hands of the son, the decision was based sub- 
stantially on the ground mentioned h\ Natasayyan v. 
Ponnusami (2) : “ The son is not bound to do any- 

thing to relieve his father from the consequence of his 
own vicious indulgences, but he is surely bound to 
do that which his father himself would do were it 
possible, namely, to instore to those lawfully entitled 
money he liad unlawfully retained. Upon any intelli- 
gible principle of morality, a debt due by the father 
by reason of his liaving retained for himself money 
which he was bound to pay to another would be a 
debt of the most sacred obligation, and for the non- 
discliarge of which punishment in a future state might 
be expected to be inflicted, if in any. ” 

Reference was made at the bar to decisions upon 
the question of the liability of a son to satisfy a 
suretyship-debt of his father, and mention was made 
particularlj?' of the cases of Tukarambhat v. Ganga- 
ram (3), Narayan v. Venkatacharya (4), Maharaja 
of Benares v. 'Ramkumar Misir (5), Sitaramayya 
V. V enkatramamia (6) and Ghettikulani Becldiar 
V. Ghettikulam Peddiar (7). It is not necessary, 
however, to discuss for our present purpose the ques- 
tion of the liability of a Mitakshara son for the surety- 
ship-debt of his father, because the determination of 
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Zalim Singh (1) and Narayansami Ghetti v. Sami- 
dass Mudali (2). 

It lias finally been argued that the liability of a 
Hindu son to iiay a debt incurred by his father is 
restricted to cases in which the debt is the result of a 
contractual obligation, and in supiiort of this view Mookeweb 
reference has been made to the observations of the 
learned Judges who decided the ease of Pareman Dass 
v. Bhattu Mahton (3). It may be conceded that the 
term “ Rina ” literally understood implies a debt or 
loan {see Mitakshara on the Institutes of Yajnavalkya 
II, 45, 47, 60, 54) ; but the judicial decisions to which 
reference has been made indicate that the rule has 
a much wider application. At any rate, we are not 
prepared to hold that the rule is inapplicable to cases 
where, as here, the liability was created by a judicial 
decision. There is no substantial difference in prin- 
ciple between a case in which a person is under an 
obligation to repay money which he has actually 
borrowed and a case in which he is bound to discharge 
an obligation created by a judgment of Court. It is 
worthy of note that the dictum in Pareman Dass v. 

BJiatUi MahtoniS) is of a very qualified character, 
and fully recognises that a right to damages might be 
deemed to create a debt even before the suit is 
brought for its enforcement. In any event, after a 
decree has been made in favour of the successful 
plaintiff, he is entitled to realise from his defeated 
opponent a sum of money precisely in the same 
manner as if he had actually advanced to the latter a 
sum of money by way of loan. 

The questioii finally arises, what is the position 
of the respondents when tested in the light of 
the principles deducible from the judicial decisions 

(1) (1886) I. L. R. 8 All. 231. (2) (1883) I. L. R. 6 Mad. 293. 

(3) (1897) I. L. R. 24 Calc. 672, 676. 
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one oilier persons for establislimenfc of tlieir right 
of irrigation by means of a certain water course. 
The case for the plaintiffs was that there were two 
villages, Rnsnlpnra and Dhangaon, that the inaliks of 
Ensnlpnra had a right to store water on a certain 
portion of the village Dhangaon in a reservoir lying to 
the north of tlie village and that the inaliks of Dhangaon 
claimed a right to irrigate their village by a water 
coui-ae coming from the south and running with, various 
diversions thiough their village up to the north-east. . 
Tlie inaliks of Dhangaon a lleged that this wa ter course 
was an artificial channel constructed for the purpose of 
irrigating the lands of Dhangaon. The subatantial 
dispute between the parties was with regard to the 
area in Dhangaon over which the inaliks of Rusiilpura 
were entitled to store water, and with regard to 
the manner in wliich the surplus water of the water 
course was to be discharged. There was an elaborate 
emiuiry by the Court of first instance, and a decree 
was made in favour of the plaintiff to the effect that 
the particular water passage which had been obstruct- 
ed by the defendants might be opened, so that the 
excess water of Dhangaon might i>ass off from its 
grounds. Upon appeal, the Subordinate Judge sub- 
stantially affirmed this decree with a slight variation 
so as to entitle the plainliffs to put up earthwork at 
a specified point of the channel, and thus prevent the 
flow of the water towards the reservoir. Upon second 




appeal to this Court, the matter was re-examined I9tt 
ill detail, and, although the decree was affirmed, it CHHAKArm 
was held that it was incomplete ; a direction was con- Mahtox 
sequently given that an exiiert engineer should be Ganga 
emiiloyed to ascertain the breadth and level of the 
opeuiug which the plaintiffs claimed shoidd remain Mookbhjkis 
nnohstructecl. After the plaintiffs had been thus sue- 
cessfnl in this litigation, bj" which their right of 
iriigation was established, they commenced an action; 
oil tlie 4th January 1907, against Shankar hall and the 
other dofeiidanis of the first suit for recovery of 
(himages on account of injury done to their crops by 
the obstruction of the channel. The proceedings in 
(he original suit including the pleadings and the judg- 
ments of all tlie Courts, were produced at the trial, and 
the Court made a partial decree for damages. On 
appeal to this Court, that decree was aftiianed on the 
27tli May 1910. This is the decree of which the 
plaintiffs have taken out execution, and, as already 
explained they seek to realise the sum decreed from . 
the sous of Shankar Lall who died during the pen- 
dency of the proceedings. It is difficult to appreciate 
liow these latter cuii successfully resist execution 
on tlie ground that the debt is illegal or immoral 
Their father, as one of the proprietors of Rusulpura 
repudiated tlie claim of the ifiaintiffs as proprietors 
of Dhaiiguon, to exercise the right of irrigation 
clainicd by them. Tliere wus substantial matter in 
controversy between the parties, as is amply indicated 
by the fact of tlie protracted investigation in the 
original court, and even when the litigation ter- 
minated after four or five years, an-exjiert was need- 
ed to determine the breadth and depth of the ciiaii- 
nel, so that each of the parties might exercise their 
right without needless detriment to the other. In 
no sense could it be said that the act of Shankar 
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1911 Lall was a wanton interference with the proprietary 
Chha^uei riglits of another. The successful plaintiffs uncloubt- 
Mahton eclly claimed too much, even if it be conceded that 
Ganga Shankar Lall went to the opposite extreme and en- 
Peasad. tirely denied their rights. I am clearly of opinion 
MooKEEJEis that a liability imposed upon Shankar Lall by an act 
of this character cannot appropriately be deemed a,n 
illegal or immoral debt. Even if I were to adopt the 
view of the learned Judges of the Bombay High 
Ooxirt in Darhar Ala v. Khachar Ocjhacl (1), I could 
not say that Shankar Lall ought not to have incur- 
red this liability “ as a decent and respectable man.” 
nor could this liability be attributed to “his fail- 
ings, follies or caprices.” In fact what Shankar Lall 
did would have been done by any ordinary pinident 
owner of property with a view to prevent the exer- 
cise of what was an exaggerated, though not an un- 
founded, claim by his neighboxirs. Upon the merits, 
therefore, I feel no doubt that the debt which the 
heirs of Shankar Lall are now called upon to satisfy 
from the ancestral property in their hands cannot 
be regarded as an illegal or immoral debt. 

In this view of the matter, it is unnecessary to 
consider whether the attachment was properl 3 ^ effected 
during the life-time of Shankar Lall, because that 
would enable the appellants to proceed only against 
the right, title and interest of Shankar Lall in the 
hands of his sons : see the authorities reviewed in 
Peari Lai Singh v. Chandi Charan Singh (2). 

The result, therefore, is that this appeal must be 
allowed, the order of the Subordinate Judge discharged 
and execution directed to proceed against the ancestral 
property in the hands of the legal representatives of 
Shankar Lall. The appellants are entitled to their 
costs in this Court. 

(1) (1908) I. L. B. 32 Bom. 348. (2) (1906) 5 C. L. J. 80 ; 11 C. W. N. 163. 
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Carnduff J. I agree, uiid may add that a, similar 
view of what constitutes an “illegal or immoral debt ” 
was taken in an nnreported case recently decided 
by Mr. Justice Woodroffe and myself. 

s. c. G. Appeal allowed. 
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APPELLATE CIVIL 


Before 'Mr, Justice Moolerjte tmd Mr. Justice Carnduff. 


MBNAJUDDI BISWAS 


TOAM MAXDAL 


Parties — Execution sale-^ Reversal of sale — Execution purchaser — Transferee 
from the purchaser — Civil Procedure Code (Act XIV of 1882 j, s. 311. 

A transferee from the execution purchaser is a necessary party to a 
proceeding for reversal of tiie execution sale, when such proceeding is 
commenced aftei-^the transfer has been effected. 

Bihi hharifan v. Mahomed Hulihuddin (1) and In re Hareimer smith 
Rent-charge (2) referred to. 

Second APPEAL by Menajuddi Biswas, the plaintiflE. 

This was a suit by the plaintiR, for recovery of khas 
possession of a plot of li bighas of land on declaration 
of his/amfw' right thereto. The facts are as follows : 

One Arjan Mandal held the said plot of land as 
tenant in raiyati holding under Bhagai Mandal, and 
on the 26th .June 1899 he mortgaged the same to 
Menajuddi Biswas who, subsequently, in execution of 
a decree obtained on his mortgage bond, purchased the 

“Appeal from Appellate Decree, No. 125 of 1910, against the decree of 
Radlia Xath Sen, Subordinate Judge of Jessore, dated Noy. 29, 1909, affirm- 
ing the decree of Proniotha jSatli Biiattacharjee, Munsif of Jhenidah, dated 
Dec. 19, 1908. 

(1) (1911) 13 C. L. J. 536 (2) (1849) 4 Exch, 87. 
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said land on tlie 20tli Pebraaiy 1900 from Arjan 
Mandal. TMs sale was confirmed on tlie 26th March 
1910, and Menajiiddi Biswas took formal delivery of 
l^ossession of the said land through the Court and 
was in actual possession of the same. Thereafter the 
jama liaving fallen in arrears, and Bhagai having 
brought a suit against the original tenant, Arjan 
Mandal, for recovery of the same amount, Menajutldi 
Biswas deposited the same in Court. Subsequently, on 
Bhagai’s death, Bhagai’s heirs, as lajidlords, again 
brought a suit for arrears of the jama against the 
original tenant only, !ind on the 16th .Inly 1906 the 
said land was sold and purchased by them in execu- 
tion of their decree. This latter sale was confirmed 
on the 27th August 1906, and the purchasers obtained 
delivery of possession of the land from the Court oji 
tlie 17th January 1907, and have been in possession 
thereof since then. On the 2nd May 1907 the pur- 
chasers sublet the said land to one Toam Mandal. 
Thereafter Menajiiddi Biswas, having become aware of 
the sale and inirchase by Bhagai’s heirs, applied under 
sections 214 and 311 of the Code of Civil Procedure 
foi‘ setting aside the sale. This aiiplication was grant- 
ed and the sale was set aside on the 9th May 1908 by 
consent of the landlords and the original tenant. 
Toam Mandal was not made a party to these proceed- 
ings, and when requested by Menajiiddi Biswas to give 
up possession of the land in. dispute, he refused to 
comply with the request. Menajiiddi Biswas there- 
upon brought this suit on the 27th .Tune 1908 against 
Toam Mandal, the landlords and the original tenant. 

The defendants contended that there was no cause of 
action ; that the suit was not maintainable in its present 
form ; that the plaintiff’s alleged auction-purchase was 
finudulent and collusive ; that the plaintiff’s alleged 
auction-purchase gave him no valid title to khas 
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possession of tlie laud in dispute, as he wsis the 191^1 
rcansferee of an nnder-raiyat ; and that the suit was mbnajcjddi 
harred by limitation. ' Bwas 

Both the Conrts below dismissed the suit. There- Tjam 
upon, the plaintifE appealed to the High Court. Mandal. 

JBabu Nare^idra Kumar JBose, for the n.]ii>e'\la.nt. 

JBabu Jogendra N'aihMiiJcerJee, for the ves]iondents. 

M0OKEE.TBE AND Caenduff JJ. The question of 
law which calls for decision in this aj)peal is, whether 
a transferee from the execution-purchaser is a necessary 
party to a j)roceeding for reversal of the execution sale, 
when such jDroceeding is commenced after the transfer 
has been effected. 

The circumstances under which the question arises 
are not disputed. The plaintiff apj)ellant claims to be 
the t m ant of a holding which was sold for arrears of 

rent by the landlord on the 16th July 1906- The land- 
lord himself became the purchaser, and the sale was 
confirmed on the 27th August following. He sublet 
the land to the defendant on the 2nd May 1907. The 
plaintiff whose interest, if any, had been extinguished 
by the execution sale subsequently applied for reversal 
of the sale, and on the 9th May 1908 an order was 
made by which the sale was cancelled. The order 
was made by consent of the decree- holder and the 
judgment-debtor; but the Court added that grounds 
had been made out for reversal of the sale under 
section 311 of the Code of 1882. The sub-lessee was 
not a party to these proceedings, and he naturally 
declined to vacate the land in favour of the plaintiff. 
Thereupon, the plaintiff commenced the present action 
on the 27th June 1908. It is manifest that, as against 
the sub-lessee of the auction purchaser, the plaintiff 
has acquired no valid title in spite of the reversal of 
the sale. The auction purchaser was a necessary party 
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to tlie procseding for reversal of tlie sale : Bibi Shari- 
fan V. Mahomed Hahihuddin (1). At the time when 
the sale was set aside on the 9th May 1908, the interest 
of the auction purchaser had partially vested in the 
suh-lessee, who had acquired a valid title under the 
lease in his favour. The effect of the order of can- 
cellation of the sale was to affect his interest behind 
his back. Now it is an elementary principle that no 
person is to he deprived of his property in any judicial 
proceeding, unless he has had an opportunity of being 
heard: Jn re Hammersmith Rent-charge (2). Here 
the defendant is sought to be affected without an 
opportunity afforded to him to defend his rights. It 
is tlius plain that the plaintiff has not acquired any 
valid title as against the sub- lessee of the auction 
pu¥chaser. The result, therefore, is that the decree 
made by the Subordinate Judge is affirmed, and this 
appeal dismissed with costs. 

0 . M. Appeal dismissed. 

1) (1911) 13 C. L. J. 535. (2) (1849) 4 Exoh. 87. 
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CRIMINAL REVISION. 


Before Mr. Justice Carndnff a?id 3fr. Justice Imam 

JOGENDRA NATH MOOKERJEE 1912 

Aug. 2. 

MATI LAL CHUCKERBUTTY.^ 

Jurisdicthn of Magistrate— Charge toith a viem to com^nitment^ cancellation 
of — Criminal Procedure Code {Act V of 1898)^ s. 213 {2)—Cross- 
examination of prosecutmi witnesses after framing of the charge^ effect 
of — “ Witnesses for the defence^ interpretation of — Practice. 

It is open to a Magistrate, having drawn up a charge against an accused 
person witli a view to his commitment to the Coui't of Session, to allow the 
accused to cross-examine tlie witnesses for the prosecution and, as the result, 
to cancel the charge. 

The words “ witnesses for the defence ” in s. 213 (2) of the Code are 
wide enougli to cover evidence elicited in cross examination of witnesses 
for the prosecution. 

Surjya Narain Shigh^ In re (1) referred to. 

The petitioner, Jogendra Nath Mookerjee, on behalf 
of Eoy Jatindra Nath Cliowdhury, bis master, laid a 
complaint before the Snbdi visional Magistrate of 
Basirhat, charging one Mati Ball Chuckerbutty, a naib 
in the service of his master, with criminal breach of 
trust and falsification of accounts in respect of Rs. 7-8 
and odd collected by Mati Ball Chuckerbutty as rent 
from a tenant named Nedar Sardar. The Subdivi- 
sional Magistrate of Basirhat, after examining the 
prosecution witnesses, drew up charges under ss. 408 
and 4i/ A of the Penal Code. But instead of commit- 
ting the accused to the Court of Sessions he allowed 

*■' Criminal Revision No. 857 of 1912, against the order of Satyendra 
Nath Pass, Subdivisional Magistrate of Basirhat, dated April 18. 1912. 

(1) (1900) 5 0. W. N. no, 112 . 
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the prosecution witnesses to be recalled for cross-exam- 
ination. Thereupon, by his judgment, dated the 23rd 
of April, 1912, he acquitted the accused of the offence 
under s. 408 of the Penal Code and cancelled the 
charge against him under s. 477A. 

Against this order the petitioner moved the High 
Court and obtained this Rule. 

Bahu Sarat Chandra Boy Chowdhury, for the 
petitioner. 

Bahu Haraprasad C hatter jee and RaSw Sajani 
Kanta Sinha, for the opposite party. 

Carnduff and Imam JJ. We think that this Rule 
must be discharged. 

The short point raised by it is whether a Magis- 
trate, having drawn up a charge against an accused 
person with a view to his commitment to the Court 
of Session, can thereafter allow the accused to cross- 
examine the witnesses for the prosecution and, as the 
result, cancel the charge. We are of opinion that it is 
01)011 to him to take this course. 

Section 213, sub-section (2) of the Code of Criminal 
Procedure, 1898, provides that, if a Magistrate, after 
having drawn up a charge, hears witnesses for the 
defence and is then satisfied that there are not, after 
all, sufficient grounds for committing the accused, he 
may cancel the charge and discharge the accused. 
No doubt, the sub-section refers to “ witnesses for the 
defence”; but, in our view, those words are wide 
enough to cover evidence extracted by cross-examina- 
tion from witnesses for the prosecution. The course 
taken by the Magistrate seems to us to be clearly 
within the spirit of the provision, and we consider 
that it is not unduly straining the words used to put 
the construction we have indicated upon them. We 
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find, moreover, that our view is in accordance with 

that expressed by this Court in Surjya Narain Singh, jogendka 

InreCl). ,-^ath 

^ Mookerjbe 

s.K.B. Rule discharged v- 


(1) (1900) 5 C. W. N. no, 112 . 


APPELLATE CIVIL. 


Before Mr. Justice Coxe and Mr. Justice Imam. 

JHARULA DAS 


JALANDHAR THAKUR.* 

Shebaii — Res judicata — Successor of a shehalt^ token bound by a decree 
passed against the shebait — Limitation Act (XV of IS 77)^ Sell. If 
Aft. 124 — Hereditary office of a shebait — Adeerse possession of the 
oifice. 

The widow of a shebait of a certain temple, who succeeded lier deceased 
liusband in that office, mortgaged some land, as also her interest in the 
temple income, to one J, wlio obtained a decree on hi.s mortgage on the 
24tli of September 1880. In execution thereof he put up the temple 
income for sale, purchased it himself and obtained delivery of possession in 
1892. The widow and tlie next reversioner then brought a suit to set aside 
the sale on the ground that the properly sold was not saleable. That suit 
was withdrawn with liberty to bring a fresh suit. The widow alone then 
brought another suit which was dismissed on the ground that it was barred 
by section 244 of the Code of Civil Procedure (Act XIV of 1882). She 
liaving died, the reversioner brought a suit against the said J, on the 3rd of 
January 1910, for a declaration that he was entitled to the temple income 
inasmuch as it was not saleable. On objections taken by the defendant 
that the suit in so far as it related to the temple income was barred by the 
rule of res judicata and by limitation : 

Held, that, inasmuch as there was no collusion or dishonesty about the 
former suits, and as in one of them the plaintiff Ijiinself was a party, 

Appeal from Original Decree, No. 152 of 1911, against the decree of 
Kishori Mohan Sikdar, Subordinate Judge of Bhagalpur, dated April 3, 1911. 
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the decree passed in the suit against the sjiehait (widow) would bind her 
successor (the plaintiff), and that therefore the present suit was barred by 
the rule of res judicata. 

Held,, further, that Art. 124 of Sch, II of the Limitation Act applied to 
the case, and that as the suit was brought more than twelve years after the 
date when the defendant obtained possession of the hereditary office by 
receipt of tlie temple income, it was barred by limitation. 

APPBA.L by the defendant, Jliarula Das. 

One Pratipal Thaknr was one of the shebaits of a 
temple, called Singheswarji temple, in the district of 
Bhagalpnr, and had 3i-anna share in the offerings 
given by the x^nblic to the idol of the said temple. 
He died childless, leaving behind him his widow, 
Musammat Oirimoni, as his sole heiress. She suc- 
ceeded to the 3^-anna share of the shebaitship and to 
other properties of her deceased husband, including 
114 bighas of lakheraj land in mouza Kumarkhand, 
and 21 bighas of laldierai land in mouza Khoksi. On 
the 29th of Assar 1281 F. S. she executed a mortgage 
bond in favotir of one Jharula Das, by which she 
mortgaged the aforesaid 21 bighas of laMierai land, as 
also her right to receive the offei’ings of the temple. 
On the 11th of Falgoon 1282 F. S. she sold 11 bighas 
of lakherai land in mouza Kumarkhand to the father 
of the said Jharula Das by a registered kobala. On 
the 24th of Sei)tember, 188 ), Jharula Das obtained a 
decree on his mortgage bond, and in execution thereof 
he x-rayed for the sale of the right of the Musammat 
to the 34-anna share of the offerings of the temple. 
The sale took place on the 20th of November, 1891, and 
the decree-holder, who was the x^nrchaser, obtained 
delivery of possession on the 30th of March, 1892. 
The Musammat and one Bhaiji Thakur then instituted 
a suit for setting aside the sale on the ground of fraud, 
and also on the ground that the right to the offerings 
was not saleable. This suit was withdrawn by them 
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with liberty to bring a fresli suit. Subsequently, the 1912 
Musanimat bought another suit in which Bhaiji jhaedla 
T hakur did not join, and it was dismissed on the Das 
ground that it was barred by section 244 of the Code jalandhak 
of Civil Procedure. On the death of the Musaininat, Thakuk 
Bhaiji Thakur instituted the present suit against 
Jharula Das for recovery of possession of the 11 bighas 
lakherai land in mouza Kuinarkhand, and for the 
right to receive 3i*anna share of the offerings of the 
temple as reversionary heir of Pratipal Thakur, 
deceased. Bhaiji Thakur died after the institution of 
the suit, and his heirs were substituted in his place. 

The plaintiff alleged that the aforesaid mortgage bond, 
the decree, and the sale were all fraudulent transac- 
tions, that the Musanimat had no legal necessity for 
executing the bond and for selling the lakheraj lands, 
and that the right to receive the offerings of the 
temple was not saleable. 

The defendant contended, inter alia, that the suit 
■was barred by limitation and by the rule of res judi- 
cata, that the plaintiff was not the next reversionary 
heir of Pratipal Thakur, that there was legal necessity 
for the mortgage and the sale, that there was no fraud 
or collusion, and that the right to receive the offerings 
was saleable. 

The Court of first instance decreed the plaintiff’s 
suit. Against this decision defendant aiipealed to the 
High Court. 

Dr. Bashhehary Ghose (Balm Siirendra Nath 
Ghoshal with him), for the appellant. The onus is 
upon the plaintiff to prove that he brought the suit 
within 12 years of the death of Musammat Girimoni. 

He is also to establish his relationship -with the 
deceased lady, as also the non-existence of any prefer- 
ential heir: see Kexlar Nauth Doss v. Protab Chunder 
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Jalandhar Artiicie ot bclieclule 11 ot tiie Liiinitatioii Act is 
Thaklir. applicable to this case : see Pijdigantam Jagannadha 
Eoiv V. Rama Doss Patnaik (2), Veembhadra 
Varaprasada Row v. Velanki Venkatadri (3) and 
Radhabai v. Atmntrav Bhagvant Deslipande (4). If 
the office be not hereditary, the snit must fail on the 
ground that the plaintiff has no title. The adverse 
possession of the defendant began when he obtained 
possession of the hereditary office by receipt of the 
temple income. The snit is also barred by the rule of 
res judicata. The widow fully represented the estate, 
as she succeeded her deceased husband as shebait. The 
former suit having been dismissed, the widow could 
not bring another suit claiming the same relief. The 
shebaits with their predecessors and successors formed 
one continuous representation of the idol. Therefore, 
in the absence of fraud or collusion, decrees against 
the shebaits would bind their successors : see Prosunno 
Kumari Debija v. Golab Chand Baboo (6). The 
interest of the widow in the hereditary office was sold 
on the 20th of November, 1891, and was pui'chased by 
the defendant who took delivery of possession on the 
30th of March, 1892 ; and the present suit was brought 
on the 28th of January, 1910, i.e., more than twelve 
years after the adverse possession had begun ; there- 
fore the suit is barred by limitation. 

Babu Jogesh Chandra Roy {Babu Kiilwant Shahay 
with him), for the respondent. The plaintiff’s suit is 
barred neither by the principle of res judicata nor by 
the law of limitation. The question of the plaintiff’s 

(1) (1881) I. L. li. 6 Calc. 626, 629. (3) (1899) 10 Mad. L. J. 114. 

(2) (1904) I. L. R. 28 Mad. 197. (4) (1885) I. L. R. 9 Bom. 198. 

(5) (1875) 14 B. L. R. 450 ; L. R. 2 I. A. 145. 
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right was not adjudicated upon in the previous suit. 1912 
Whether a decision between a s'hehait and an outsider jn'^r.A 
is binding on the succeeding shehait would depend 
upon the facts of each case. The plaintiff claims the jala^hab 
hereditary office carrying certain emoluments, and Thakur. 
here in the case of Prosiinno Kumari Dehya v. Golah 
Chand Bahoo (1) differs from the present case. The 
fact that the plaintiff withdrew the previous suit and 
his predecessor in that suit prayed for setting aside 
the sale, is no bar to a subsequent suit for a declara- 
tion that by the sale defendant did not acquire any 
title to the income of the temj)le. The subject matter 
of the present suit being distinct from that of the 
pi’evious suit, the princij)le of res judicata does not 
apply: see Sarkum Ahu Torah Ahdul Waheh v. 
Bahaman Buksh (2). It is a gross case of fraud. 

What was purchased by the defendant was only a 
widow’s interest and not trust projperty. The decree 
obtained by the defendant was a money decree, and by 
the sale in execution thereof, the right, title and 
interest only of the widow passed. The widow had 
only a personal right of enjoyment to income derived 
from the temple ; see Mohunt Burm Suroop Bass v. 

KhasJiee Jha (3). She had only a life-interest in it. 

The cause of action arose in this case on the death of 
the widow, and the suit having been brought within 
twelve years of her death is not barred by limitation. ' 

Bahu Surc'fidra Nath Ghoshal, in reply. 

Cur. adv. vult. 

CoxE AND Imam JJ. This was a suit brought by one 
Bhaiji Thakur for recovery of 11 bighas of lakheraj 
land and an interest of 3i annas in the income derived 
from offerings in a certain temple. The property 

(1) (1875) 14 B. L. R. 450 ; (2) (1896) I. L. R 24 Calc. 8,8. 


h. R 2 I. A. 145. (3) (187.8) 20 W. R 471. 
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originally belonged to one Pratipal who was a shebait 
Jharula. of file temple, and was succeeded in that otEce by his 

Das widow, Girimoni. Girimoni sold the land to the 

•Jalandhar defendant, Jharula Das, in 1282. Previously in 1281 

Thakde. gpg mortgaged some other land and her interest 

in the temple income to the defendant. He sued on 
the mortgage and obtained a decree on the 24th 
September 1880. This was before the Transfer of 
Property Act, and seems to have been no more than 
an ordinary decree for money. In execution he put 
up the temple income for sale and bought it himself. 
He obtained delivery of possession in 1892. Girimoni 
and the present plaintiff then sued to have the sale 
set aside on the ground, among others, that the pro- 
perty was not alienable, and in the alternative for a 
declaration that it would not bind the present plaintiff 
after Girimoni’s death. That suit was ultimately 
withdrawn with liberty to sue again. Girimoni then 
sued again, and that suit was dismissed, being held 
to be barred by section 244 of the then Code. Giri- 
moni then died, and this suit has now been brought 
by the present plaintiff. It -was decreed by the 
learned Subordinate Judge, and the defendant appeals. 

As reg-ards the laTchemj land, we have no hesitation 
in maintaining the decision of the learned Subor- 
dinate Judge. That was voluntarily alienated by 
Girimoni, and the view of the learned Subordinate 
Judge that there was no legal necessity for any of 
these transactions has not been contested before us. 
With respect to this property Girimoni had the ordi- 
nary interest of a Hindu widow and not that of a 
shebait, the land was not the subject of the former 
suits. The only question therefore that has been 
argued before us with respect to the land is whether 
the evidence justifies the findings of the learned Sub- 
ordinate Judge, that Girimoni died within 12 years 
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of the suit, and that the present plaintiff is the next 
reversioner. After reading the evidence we have no 
doubt at all that the decision of the court below on 
these two points is correct. 

The main question in the appeal is whether the 
suit, so far as it relates to the temple income, is bari’ed 
by (i) limitation and (ii) the rmle of res j\idicata. It 
appears to us that both these questions turn on the 
point whether Girimoni fully represented the estate, 
and this point appears to us to be concluded by 
authority. It cannot be contended for a moment that 
there was any collusion or dishonesty about the 
former suits. In one of them the plaintiff himself was 
a party. And that the decision of a suit, fairly con- 
ducted, against a widow binds the revei'sioners is now 
well settled (see the cases quoted on ijage 631 of the 
6th volume of the C. L. J.) And when the widow 
occupies the position of a shehait, as in this case, it 
appears that her sex makes no difference. This was 
held in Pydigantam Jagannadha Bow v. Bama Doss 
Patnaik (1) which was followed in Lilahati Misrain 
V. Bishiin Chohey (2). 

There is also authority that decrees against shebaits 
in honest suits bind their successors. The reason of 
this is explained in Prosunno Kumari Debya v. 
Golah Chand Baboo (3), Gora Chand Lurki v. Makhan 
Lai Chakravarti (4) and Lilahati Misrain v. Bishun 
Chohey (2) quoted above. That reason is that shebaits 
with their predecessors and successors form one con- 
tinuous representation of the idol, and consequently 
subsequent shebaits are regarded as the same persons 
in law as their predecessors. If that is so, it seems 
clear that the plaintiff is bound by the decree passed 

(1) (1904) I. L. R. 28 Mad. 197. (3) (1875) 14 B. L. R. 450, 

(2) (1907) 6 C. L. J. 621. L. R. 2 I. A. 145. 

(4) (1907) 6 0. L. J. 404. 
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against the iiredeeessor Girimoni. It is argued that the 
validity of the defendant’s purchase was not decided 
in that case, which was dismissed on the ground 
that it was barred by section 244 of the then Code. 
But if the plaintiff is regarded as the same j)erson in 
kw as Girimoni, this argument must fail. Girimoni, if 
she liked, could have attacked the sale under section 
244 of the Code, and in that event would very probably 
have won her case. But she advisedly preferred to 
aliandon that line of attack and to rely on a regular 
suit in which coxirse she was aided and assisted by the 
plaintiff. Naturally it was held that the suit was 
barred. But when she had taken this unsuccessful 
coarse with her eyes open, she certainly could not 
tliereafter have pleaded that her right to recover the 
property had not been decided — and that she was 
entitled to bring another suit for the purpose of 
recovering it. And if the plaintiff is regarded by the 
eye of the law as the same as Girimoni, it is evident 
that he cannot do so either, more especially perhaps 
when he aided Girimoni to bring the unsuccessful suit. 
It appears to us that the right of the shebaits generally 
to recover the property was finally extinguished by 
the decision in the former suit. 


It is clear also that the adverse possession runs 
from the delivery of possession to the defendant, and 
that the suit is long barred. The case clearly comes 
under Article 124 of the Schedule to the Limitation 
Act: see Gnanasambanda Pandara Sannadhiy . Vein 
Pandamm (1). In that case the contention that a 
subsequent shebctU obtained a fresh start in the calcula- 
tion of adverse possession was distinctly overruled. 
The case of Pydigantam Jagannadha Bow v. Bama 
Doss Patnaik (2), quoted above, which was followed in 


(1) (1899) I. L. R. 23 Mad. 271 ; (2) (1904) I. L. R. 28 Mad. 197. 

L. R. 27 1. A. 69. 




Appeal allowed in part 
(2) (1899) 10 Mad. L. J. 114. 
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Lilahati Jkisrain v. Bislmn Choivhey (1), fieewxB to ns 
quite indisthiguLshable from this case, and is a clear 
authority that the suit is barred by Article 124. We 
have been referred also to Veerahhadra Vaxxiprasada 
Ttow V. Vellanlii Venlmtadri (2), in which it was held 
following the Full Bench decision in Madhahai v. 
Anantrav Bliagvnnt Deshprmde (3) tliat in a suit for 
tlie income of a hereditary ofiice a iireceding holder 
fully represents his successors in matters of ms 
judicata and limitation. 

We need not go into the question liow tlie rights 
of the plaintiff are affected by the fact that his own 
suit was withdrawn. It appears to us that when it is 
clearly proved that the defendant has been in posses- 
sion of the property in suit since 1892, and that a suit 
by the then trustee of the property for recovery was 
finally dismissed in 1898, the present suit, so far as it 
affects the 3^ annas of the shehaiti, is barred both 
by limitation and by the principle of res judicata. 
Accordingly the appeal will be allowed in part. The 
decree of the Subordinate Judge so far as it directs the 
recovei’y of possession of the 11 bighas with mesne 
profits from the date of the suit, to be hereafter 
ascertained, is affirmed ; and so far as it relates to the 
shehaiti and the profits arising therefrom, is set aside. 

Costs of both Courts will be awarded to the 
respective parties in proportion to their success, the 
calculation being based on the valuation of the relief 
sought in the plaint. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Holmtcood and Mr. Justice Sharfuddin. 


^ KUNJA BHUIYA 

March 13. V. 

EMPEROK.* 


Rioting — Common object not unlawful— Entering upon land held jointly by 
the judgmenUlebtors to take symbolical possession thereof— Right of pri- 
rate defence— Liability of a person for individual acts done la excess of 
such right— Power of Appellate Court to alter a finding of acquittal 
under ss. of the Penal Code into one of conviction under s. 323— 
Penal Code (Act XLV of 1860). ss. .95, 147 and 323— Criminal Pro- 
cedure Code (.4c^ V of 1898)^ s. 423. 

Where a body of about 10 men, belonging to tlie decree -holder’s party, 
went with tlie Civil Court oliicers upon a plot of laud in the joint posses- 
sion of the judgment-debtors to taiic symbolical possession thereof, and the 
drummer was assaulted by one of tlie latter, whereupon tlie appellants and 
tlieir party replied by an attack on tlieir opponents, during tlie course of 
wliich one of tlie appellants’ party, not before the Court, fractured the skull 
of the drummer's assailant by an isolated act, but the appellants continued 
to beat him after lie had fallen lielpless on tiie ground : 

Held, that the appellants had a right of private defence under the 
circumstances, that their common object was, therefore, not unlawful, and 
tliat the conviction under s. 147 of the Penal Code was bad, but that, having 
exceeded such right by beating the wounded man after he had fallen, they 
were guilty under s. 323. 

Wlien an attack is made on persons acting in the lawful exercise of their 
right over property, they are entitled to the right of private defence, and the 
only (piestion that arises thereafter is whetlier any member of the party 
individually exceeded the right. Persons exercising their lawful rights are not 
members of an unlawful assembly, nor can the assembly become unlawful 
b> their lepelliiig an attack made on them by persons who had no right to 
obstruct them, nor by exceeding the lawful use of their right of private 
didence. In such a case each is liable only for his individual acts done in 
excess of such right. 

Criminal Appeal, Mo. 10 of 1012, against the order of J. Corries, Ses- 
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When an accused charged under ss. 147 and of tlie Penal Code is 
convicted of the former and acquitted of the latter offence, the Appellate 
Court has power to acquit him of rioting, and convict liirn of hurt under 
s. 323. 

The api)ellant.s were tried, with one Ramanath 
Bhniya, by the Se.ssions Jxidge of Midnapore with the 
aid of Assessors, arraigned under ss. 147, m and of 
the Penal Code. The charge under ss. was ai)an- 
doned, and the Assessors acquitted Ramanath altoge- 
ther, and also the appellants of the offence under ss. 
but convicted the latter under s. 147. The Sessions 
Judge, agreeing with them, sentenced the appellants, 
under s. 147, to two years’ rigorous imprisonment. 

The appellants were members of a'joint family, of 
which Ramanath was the karta, and had obtained 
a decree against Lachman Santal and his brothers. 
The prosecution story was that Bariar, the step-brother 
of Lachman, had for the last three or four years sepa- 
rated in mess and was in exclusive possession of some 
four or five bighas of the family property. It was 
alleged that about noon, on the 9th September 1911, the 
appellants and others of his party, about ten in num- 
ber, some of whom were armed with lathis, went with 
four chowkidars, a peon and a drummer upon the land 
claimed by Bariar as his own to take s.ymbolical pos- 
session thereof, that on arrival there Ramanath 
planted a bamboo on the land and ordered the drummer 
Bej)in to beat the drum, whereupon Bariar called out 
to his two nej)hews for as.sistance and threatened to 
beat Bepin, that the latter ran away, and Chaku then 
taking the drum began to beat it when Bariar pushed or 
.Strunk him with a lathi, that thereupon the appellants 
and five others attacked Bariar with their to i/iis, under 
the orders of Ramanath, or, as some of the prosecution 
witnesses stated, of Panchu, that Bariar retreated and 
as he did so Srinibas rushed out and struck him on 
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1912 tho head fracturing his skull and felling him to the 
Ktjmja ground, that the seven continued to beat him as he lay 
Bhuiya helpless, and that some of them also beat Lai Mohun 
Eiit-isROK. slightly. Bariar died the same night. 

The Sessions Judge found that the land claimed by 
Bariar was not in his exclusive possession, that the 
blow inflicted by Srinibas was his individual act for 
which the aj)];)ellants were not responsible under s. 149 
of the Penal Code, and that the same remarks applied 
to the charge under ss. as none of the contusions 
found on Bariar were severe. 

The common object specified in the charge under 
s. 147 was “ to enforce the right or the supposed right 
on Bariar’s land by beating him and Lai Mohun.” The 

charge under ss. was “ that you voluntarily 

caused grievous iiurt to Bariar, and thereby committed 
an offence punishable under ss. of the Penal Code.” 

The material portions of the judgment of the Ses- 
sions Judge were as follows : 




•s 



Tiiere is uo doubt that the party of the accused consisted of more than 
live persons. It remains tlien to be considered whether this was an unlaw- 
ful assembly and committed riot (sic) with the common object of enforcing 
their rigid or supposed right to tlie land. In the first place the question 
of Bariar’s exclusive title to the land may be considered. . . . (He then dealt 
with the evidence on the point and continued) I must hold then that Bariar 
had uo separate rigid to the land sought to be attached, and that the 
accused’s party was perfectly in their right in attempting to attach it. 
They may have exceeded their right slightly when they proceeded with the 
necessary acts after objection was taken, but I would not lay any stress on 
this. The point is, what exactly happened ? . . . I think that the accused’s 
party had in fact had drums beaten and planted bamboos before the fight 
aiose. The defence then have to fall back upon the po.sition that Bariar 
was responsible for the disturbance, as he hit Chaku with a lathi ; that the 
attitude of Bariar’s party then became threatening, that actual attacks were 
made and that any blows inflicted upon them were only given in self- 
defence, or because tiie accused tbougld that worse, was to come. As to this 
we get from tiie chowkidar that Bariar gave a push with his lathi to Ghaku 
proliably a slight one. The accused then had exceeded their right in enter- 
ing on the land, though only slightly. Bariar gave a slight blow to Oliaku, 
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wliich lie was not strictly justified in doing. On the complainant’s side, by 
tliis time, Bariar, Gour Santal and Lai Mohun were there. The point seems 
to me to be who made the next attack ? If the accused did, then I think 
they put themselves entirely in the wrong, unless tliey were under an 
immediate apprehension that a serious assault was going to be made upon 
them by the other party. This is merely a question of weighing the 
evidence. The Assessors have found that accused’s party, did in fact make 
such an attack, and this appears correct. It is urged that men of accused’s 
party were injured. This is true, but tiiere is nothing to show that the injuries 
were not given by the complainant’s party in self-defence. On tiie other 
hand the Accused’s party largely exceeded the complainant’s party, and it is 
exceedingly doubtful if the latter could have ventured to make an attack 
upon tliem. Accused too seem to have gone with a strong force and armed 
with lathis to overcome opposition if offered. It is urged that they only did 
it for seif-protection, as the complainant was known to be a violent man. 
This may be true to a certain extent, but they need not liave anticipated any 
violence if they only intended to do as mucli as they were legally entitled to, 
and, therefore, when tliey started, tlieir real intention was to put through 
tlie symbolical possession at all costs, and they probably tliought that the 
display of force would be sufficient in itself to overawe all opposition. In 
this they made a miscalculation, and were led into employing this force 

actively, and this too tended to put them in the wrong I think 

that, at any rate, Kunjo and Panchu did become members of an unlawful 
assembly, that the common object specified in the charge has been made out, 
and that these two men committed rioting. 

Mr. Monnier (with him Balm Bidhu Bhushan 
Gangiili and Bahu Hirendra Nath Ganguli)^ for the 
appellants. The Judge having found that Bariar was 
not in exclusive possession of the land attached, the 
common object specified in the charge failed, as it is 
based on the assumj)tion that it was Bariar’s land. 
The Judge was wrong in holding that the appellants 
exceeded their right of private defence by entering 
upon the land belonging to the judgment-debtors 
jointly, simply because Bariar objected to their doing 
so. They were not bound to desist from proceeding 
with the execution. The Judge was also in error in 
holding that if, upon being resisted by Bariar, the 
appellants next attacked him, they acted unjustifiably 
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and lost their right. The common object was to tahe 
symbolical possession, which they had a right to do. 
It was a lawful common object, and, therefore, the 
conviction under section 147 is bad. If there was an 
excess of the u.se of the right of private defence each 
person would be individually liable for his acts. 

The Deputy Legal Remembrancer (Mr. Orr), for 
the Crown. The appellants had no right to go upon 
the land when Bariar objected, but should have gone 
to the proper authorities for their remedy. In any 
case they exceeded their right of private defence, as 
they continued to beat the deceased after he had been 
struck down by Srinibas and lay on the ground with 
a fractured skull. 

Mr. Monnier, in i*ej)ly. The appellants were ac- 
quitted under section 32.5 read with section 34, and 
cannot now be convicted thereunder: see Lai Mohan 
Mandal v. Kali Kishore Bhtiimali (1), though the case 
may possibly be distinguished. 

Holmwood and Sharfuddin JJ. This is an appeal 
from the judgment and sentence of the learned Sessions 
.1 udge of Midnapore, who, agreeing with both the Asses- 
sors, found the appellants, Kunja Bhuiya and Panchu 
Bliuiya, guilty of the offence of rioting under section 147, 
and sentenced them to two years’ rigorous imprison- 
ment each. There were charges under sections 304 read 
with 149, and 325 read with 34, of the Penal Code in 
respect of the injuries caused to one Bariar who met 
his death in consequence of the assault. The learned 
•Judge finding that the fracture of the skull which 
caused the death was an isolated act committed by one 
Srinibas, and finding also that the charge under section 
.304 read with 149 was withdrawn, did not take the 
As.sessors opinion on it, but he says in his judgment, 

(1) (1910) I. L. R. 38 Gale. 293. 
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and we think erroneoxisly, considering the findings 15*12 
which we shall shortly have to come to, that the same 
remarks really apply to the charge under section 325 Bhuiya 
read with 34, as none of the contusions found on Bariar EnrEBOR, 
were severe. • 

Now' what is really found in this case is that the 
accused party were justified in going to the land with 
the peon who had a warnxnt in execution of a Civil 
Court decree, and that they were interfered with, and 
one of their number, the drummer, was pushed or 
struck with a lathi by the deceased Bariar who had 
come out from his house with a party of his adherents 
and opposed the la-wful delivery of possession. This is 
what gave the appellants’ party the right of private 
defence, and the Judge seems to change his mind 
more than once as to whether they had this right of 
private defence or not, and he finally seems to come to 
the conclusion that the assembly became unlawful by 
reason of the accused retaliating when they were 
obstructed in the lawful exercise of their right, and he 
then seems to think that they made an independent 
attack upon the deceased’s party, and that the deceased’s 
party then also had a right of private defence. We 
confess we are unable to follow the reasoning of 
the learned Judge. Once an attack was made on 
persons in the lawful exercise of their right over the 
property in question, they were undoubtedly entitled 
to the right of private defence, and the only question 
which can arise after that is whether any members of 
the party individually exceeded that right. People 
who were in the exercise of lawful rights cannot be 
held to have been members of an unlawful, assenrbly, 
nor can that assembly become unlawful, by reason of 
their repelling the attack made upon them by persons 
who had no right to obstruct them, nor by reason of 
their exceeding the lawful use of the right they had. 

64 
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We have laid down before, and we desire to lay down 
again, that the fact of exceeding the right of private 
defence which a man has cannot make him a member 
of an unlawful assembly, and he can only be convicted 
and punished for the individual act which he himself 
has done in excess of the right of private defence r 
and it is because we think that these two appellants, 
Kunja and Panchu, did exceed that right, in that they 
continued to beat Bariar with lathis after he had been 
struck down with a fractured skull and was lying in 
the water in a practically moribund condition, that we 
have to consider the question of law which we just now 
pointed out had been wrongly decided by the learned 
Judge with reference to the charge under section 325 
read with section 34. That charge includes the charge 
undei* section o2o, and, notwithstanding the finding of 
acquittal under section 325, we can, on the whole case 
being open to us on the charges originally framed, 
convict and punish any of these appellants on any 
fact which may be found against him under section 
323. What they have been acquitted of is causing 
fi'acture to the skull of Bariar, but they have not been 
acquitted of causing simple hurt in a cruel and 
unnecessary manner after the deceased had fallen and 
was incapable of rising. For this, we think, they 
deserve a severe punishment ; and while we are 
obliged to set aside the conviction and sentence under 
section 147 as being illegal, we think that it is within 
our power, and also distinctly our duty, to convict 
the appellants under section 323. 

,We accordingly direct that the appellants Kunja 
Bhuiya and Panchu Bhuiya be I’igorously imprisoned 
for one year under 323 of the Indian Penal Code. 
With thLs modification the appeals are dismissed. 


K. H. M. 


Sentence modified. 
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APPELLATE CIVIL. 


Before Justice Sir Eiolumi Hatmgton a?id Justice Sir Asutosh Mooherjee. 

BIRENDRA KISHORE MANIKYA 
BHUBANESWAR!.* 

Landlord and Tenant — Ejectment — Recorded tenant — Effect of denial of 
tenancy hy him on his unrecorded co-sharer — Forfeiture, 

In a suit for ejectmoiit based on the ground of forfeiture by reason 
of the denial of the landlord’s title, it was found that the denial was 
by the recorded tenant and not by his unrecorded co-sharers in tlie 
tenancy : 

Eeld^ that a person, representing the tenancy in the books of the 
landlord, was entitled to bind his co-sharers for the purposes of the 
tenancy ; but wlien he repudiated the tenancy, he must be taken to have 
acted beyond the scope of his autliority ; liis disclaimer, consequently, could 
not operate as a forfeiture of the tenancy. 

Second appeal by Maliaraja Birencira Kisbore 
Manikya Bahadur, the phuntifE. 

Defendants Nos. 1, 2 and 3 were the owners of a 
holding in the plaintiff’s zamindari, but only defendant 
No. I was recorded as tenant in the plaintiff’s books. 
The plaintiff had in 1901 instituted a suit against 
defendant No. 1 for rent due in respect of the holding, 
but on his denial of the plaintiff’s title as landlord the 
suit was dismissed in 1905. The plaintiff then institut- 
ed the present suit in 1908 against the defendants for 
recovery of khas possession of the land, on the ground 
that, by reason of the defendant’s denial of the plaint- 
iff’s title as landlord, the tenancy was forfeited. In 

“ Appeal from Appellate Decree, No. 322 of 1910. against the decree 
of JogendraNath Bose, Subordinate Judge of Noakliali, dated Nov. 18, 
1909, modifying tlie decree ^of Subodli Kumar Bliuttacharjee, Munsif of 
Foni, dated Marcli 8, 1909. 
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the alterative the plaintiff prayed for assessment of 
rent under section 157 of the Bengal Tenancy Act. 

The Munsif found that inasmuch as there was 
a dispute as to the area and boundaries of the land 
comprised in the suit for rent, the defence of the 
defendant No. 1 in that suit was bond fide and that 
the defendants Nos. 2 and 3 had never denied the 
plaintiff’s title, and so the tenancy could not be for- 
feited. Upon these findings he dismissed the suit for 
khas possession. On the question of assessmenc of 
rent the Munsif refused, to pass a decree in favour 
of the plaintiff, on the ground that the plaintiff had 
not included in the suit a portion of the land com- 
prised in the defendant’s holding. 

On appeal, the Subordinate Judge held that 
though the denial by defendant No. 1 of the jjlaintiff’s 
title could not affect the position of his co-sharers — • 
the defendants Nos. 2 and 3 — the tenancy, so far as 
defendant No. I was concerned, was forfeited, and that 
the plaintiff was entitled to khas possession as against 
that defendant. The learned Subordinate Judge passed 
a decree for ejectment against defendant No. 1 only, 
and dismissed the suit against defendants Nos. 2 and 3. 

The plaintiff, thereupon, preferred this second appeal 
to the High Court. 


Bahu Dwarkanath Chuckerbutty and Bobu 
(xobinda Ghandra D4 Boy, for the appellant. 

Babu Khitish Chayidra Sen, for the respondents. 


Harington and Mookbrjee JJ. This is an appeal 
on behalf of the plaintiff in a suit for ejectment, and, 
alternative, for assessment of rent under section 
157 of the Bengal Tenancy Act. 

It appears that the first defendant alone is regis- 
tered as tenant in respect of the disputed land in the 
books of the landlord, though the second and the 
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tliird defendants also are jointly interested in tlie 
tenancy. The plaintiff sued the first defendant for 
recovery of arrears of rent. That defendant denied 
the title of the plaintiff, and the result was that the 
action for rent was dismissed. The plaintiff now sues 
to eject all the defendants on the ground that the 
tenancy has been forfeited by disclaimer. He also 
prays that, if the tenancy has not been forfeited, fair 
and equitable rent may be assessed. 

The Court of first instance declared the title of the 
plaintiff, but dismissed the claim both for possession 
and assessment of rent. Upon appeal by the plaintiff, 
the Subordinate J udge has declared that the title of 
the first defendant as tenant has been forfeited ; but he 
has held that the plaintiff is not entitled to a decree 
for possession, as the second and third defendants are 
not liable to be ejected. 

In the present appeal, it has been argued on behalf 
of the plaintiff that the tenancy has been forfeited, 
and that he is entitled to eject all the three defend- 
ants. It has been contended in substance that as 
the first defendant was allowed by the co-sharers to 
represent them in the books of the landlord, the dis- 
claimer by him operates as a forfeiture of the tenancy 
in respect of all the persons interested therein. In 
our opinion, this argument is obviously fallacious. 

It may be conceded that as the first defendant re- 
presented the tenancy in the books of the landlord, he 
was entitled to bind his co-sharers for the purposes of 
the tenancy ; but when he repudiated the tenancy, he 
must be taken to have acted beyond the scope of 
his authority. Consequently, his disclaimer cannot 
operate as a forfeiture of the tenancy in so far as the 
second and third defendants are concerned. It is fur- 
ther clear that there cannot be a forfeiture of the 
tenancy in part. The position, therefore, is that the 
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tenancy'’ still subsists, and the suit for ejectment must 
fail. But there is no reason why the plaintiff should 
not realise rent from all the defendants on the footing 
that the tenancy still continues. 

The result is, that the decree of the Subordinate 
Judge is discharged ; and in lieu thereof it is declared 
that the claim for ejectment must be dismissed. The 
case is remanded to the Court of first instance, in order 
that the plaint may be amended and the rent payable 
in respect of the tenancy determined. The defendants 
are entitled to their costs of this appeal as also of the 
appeal before the Subordinate Judge. The costs in 
the Court of first instance will abide the result. 


S. K. B. 


Case remanded. 


APPELLATE CIVIL. 


Mardi 19 . 


Before Justice Sir Cecil Brett and Mr, Justice Carnduff, 

TRINAYANI DASI 


KRISHNA LAL DE/ 

Court-fee— Court-fees Act (VII of 1870), s, S and Sch. II, Art. 17, cl. vi 
—Land Acquisition Act (7 of 1894), s. 32— Land Acqumtion Judge, 
order of— Appeal — Dehutter property— Memorandum of appeal — Ad 
mlorem fee — Aioard. 

A certain dehutter property liaving been acquired under the Land 
Acquisition Act, the compensation money allowed by the Collector was 
deposited in Court. One T applied to withdraw that amount on the ground 
that she was entitled to it as executrix to the will o£ her late husband. On 
objection by one K that the money in deposit should be invested in Govern- 
ment securities and only the interest should be paid over to the sJiehait, 

Appeals from Original Decrees, Nos. 185 and 136 of 1910, 'against 
the decree of A. Goodeve, Special Land Acquisition Judge of 24-Parganas 
dated Nov. 15, 1909. 


? • 
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the Land Acquisition Judge passed an order under section 32 of the Act 
directing the payment of interest only to the applicant. Against this 
order T preferred an appeal to the High Court on a court- fee stamp of ten 
rupees only ; 

Meld, that the case came under the provisions of section 8 of the 
Court-fees Act, and an ad vahrem court-fee ought to have been paid. 

SlieoraUan Rai v. Mohri (1) and Kasturl Chetti v. Deputy Collector^ 
Bellary (2) referred to. 

Held^ also, that to bring a case under the provisions of cl. VI of Art. 
17 of Sell. II of the Court-fees Act, it must be established that it was 
not possible even to state approximately a money value for the subject- 
matter in dispute ; but w'iiere the claim to receive the full amount of com- 
pensation money was disallowed, and the only relief allowed by the Court 
was to withdraw the interest on the said money, there it was possible to 
state approximately the money value of the relief claimed, and therefore in 
such a case the provisions of Sch. II, Art. 17, cl. vi of the Court- fees Act 
would not apply. 

Bmivari Lai v. Daya SunJeer Misser (3) followed. 
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Appeals by tbe applicant, Sreemati Trinayani Dasi. 

Two bouses belonging to the estate of one Nanda 
Lai Dey, deceased, having been acquired under the 
Land Acquisition Act, the compensation money allow- 
ed by the Land Acquisition Deputy Collector was sent 
to the Court of the Special Land Acquisition Judge 
to be kept in deposit. Sreemati Trinayani Dasi, the 
widow of Nanda Lal Dey, made an application to that 
Court to withdraw the money in deposit, alleging that 
she was entitled to the whole of the compensation 
money, as under the will of her late husband she 
and her son Lal Gopal Dey, who died subsequently, 
were appointed executors, and after the death of her 
sons he became the sole surviving executrix. Sree- 
mati Mohamaya Dasi, widow of the deceased Lal 
Gopal Dey for self and as guardian litem of her 
minor sons Krishna Lal Dey and others, objected 
to the money being made over to Sreemati Trinayani 

(1) (1899) I. L. B. 21 All. 354. (2) (1898) I. L. E. 21 Mad. 269. 


(3) (1909) 13 C. W. N. 815. 
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^ Dasi on the ground, that the property acquired being 
Trinayani dehutter property dedicated to Sri Sri Sridhar Jin 
Dasi Thakur, under the will of Nanda Lai Dey, deceased, 
Krishna and the Said Trinayani Dasi being only the shebait 
of the Thakur, under the provisions of section 32 
of the Laud Acquisition Act the said money could 
not be given toiler, and that the money should be 
invested in G-overnment securities or in the purchase 
of other landed properties to be held as debutter. 

The learned Judge gave effect to the objections 
and directed that the money should be invested in 
Government securities, and that the applicant would 
be entitled to withdraw only the interest thereon. 

Against this order relating to the compensation 
money for the aforesaid two houses, the applicant 
preferred two appeals to the Higli Court, each on a 
court-fee stamp of rupees ten. 


J3abu Prakdsh Chandra Masumdar, for the res- 
pondent, took a preliminary objection that the appeals 
were not properly before the Court, inasmuch as they 
were filed on court-fee stamps of ten rupees each. 
The applicant applied to withdraw the money, alleg- 
ing that she was entitled to it absolutely, and it being 
refused, the appeal was preferred against the award, 
and therefore ad-valorem court-fee ought to have been 
paid. The case is governed by section 8 of the Court- 
fees Act. I rely on the cases of Sheorattan Eai v. 
Mohri (1) and Kastiiri Ohetti v. Deputy Collector, 
Bdlary (2). Here the appellant says that she is 
entitled to withdraw the whole money ; that being so, 
there is no difficulty to ascertain the money-value of 
the appeal, and therefore the case does not come under 
clause Vi of Art. 17, Sch. II of the Limitation Act : 
see Bunwari Lai v. Day a Bunker Misser (3). 

(t) (18t9) I. L. R. 21 AH. 354. (2) (1898) I. L. R. 21 Mad. 269 

(3) (1909) 13C. W.N. 815. 
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Babu Stirmdra Chandrx Sen (with him Babu 
Dwijendra Nath Mtikherjee), for the appellant. 
Rupees ten is the proper court-fee, inasmuch as it is 
not possible to estimate at a money- value the subject- 
matter in dispute, and this is not specifically provided 
for in the Court-fees Act, and therefore the case comes 
within clause vi of Art. 17 of Sch. II of the Act. The 
plaintiff is the executrix to the will of the deceased 
Nanda Lai Dey, and by his will she is the shebait 
of the idol. There is no dispute that the idol is the 
proprietor of the money sought to be withdrawn. 
Appellant’.s right to withdraw the money is not on 
her own account, and therefore no mone^'-vaiue can 
be assigned to her claim. Section 8 of the Court-fees 
Act has no application whatsoever to the present 
case ; it contemplates a case where there is a ques- 
tion as to the difference between the amduot awarded 
and the amount claimed relating to compensation for 
the acquisition of land. Here the appellant does hot 
raise any question as to the amount of compensation ; 
the only question is as to whether the money should 
remain with the Court or with the claimant, who does 
not profess to have and has no personal claim to the 
same. 

Brett and Carnduff JJ. In these appeals, the 
appellant seeks to have set aside an order passed by 
the Special Land Acqirisition Judge of the 24-Parganas 
under the provisions of section 32 of the Land 
Acquisition Act. 

The property in respect of which compensation 
was awarded by the Collector was a portion of pro- 
perty which had been devoted to an idol. Out of this 
debutter property two houses have been acquired by 
Government for public purposes. In the case out of 
which appeal No. 135 of 1910 arises, the house and 
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the land attached are No. 40, Chainpatola 1st Lane; 
and in the case out of which appeal No. 136 of 1910 
arises, the land and the building are No. 105, College 
Street— both in the town of Calcutta. No objection 
appears to have been taken to the amount of com- 
pen.sation awarded by the Collector ; but the two 
sums deposited in respect of these two houses were 
claimed by Srimati TrinaNmui Dasi, the present appel- 
lant, on the ground that she was entitled to these sums 
as executrix to the will of her late husbc-ind Nanda 
LalDey. 

Nanda Lal Dey died leaving him surviving his 
widow Trinayani Dasi and a son Lal Copal Dey. 
Lal Copal Dey died in 1903, and in 1909 Trinayani Dasi 
applied for probate of a will which she propounded 
as the last will of her husband, Nanda Lal Dey. 
Probate was granted to her, it being held that, under 
the terms of the will, she was appointed executrix 
by implication. Under the will the testator made a 
clebutter of all his immovable properties for the sheba 
of Iswar Sridhai’jiu Thakur, with the exception of a 
ma.sonry building at No. 58, Nimu Khansama’s Lane. 
He directed that his wife, Sreemati Trinayani Dasi, and 
his son, Lal Copal Dey, should be the shebaits of this 
debutter property. He also directed that, out of the 
income of the debutter property, the shebaits would 
be entitled to a monthly allowance for their main- 
tenance, and that the rest of the property was to 
be devoted to the worship of Iswar Sridhar Thakur. 

Trinayani Dasi, having obtained probate of the 
will, put in two applications before the Special 
Land Acquisition Judge to withdraw the two sums 
of money which had been awarded as compen- 
sation for the two houses previously referred to. 
In each case she claimed to be entitled to the com- 
pensation money as the person who had the sole 



VOL. XXXIX.] CALCUTTA SERIES. 


rig’lit to the money. An objection in each case was 1912 
put in on behalf of the sons of Lai Gopal Dey by their xrinayani 
mother, who appeared in the suits to represent them. 

In that objection it was prayed that the money in Erkhna 
deposit should be invested in Grovernment securities, 
and that only the interest should be paid over to the 
shehait. The learned. Judge allowed the objection, 
and isassed an order under section 32 of the Land 
Acquisition Act to the effect that the money would 
be invested in Government pimnissory notes, and that 
the applicant, Trinayani Dasi, would be entitled only 
to draw the interest on those notes pending her 
obtaining some special order from the Probate Court 
entitling her to withdraw the money. 

Two appeals against the orders of the lower Court 
in these two references have been preferred to this 
Court by Trinayani Dasi. Each of these appeals has 
been filed on a stamii of Es. 10 only, and a j)relimi- 
nary objection has been taken to the hearing of these 
appeals on the ground that they are not properly 
stamped. The institution fee of Es. 10 has been i^aid 
under article 17, clause vi of Schedule II of the Court- 
fees Act. 

The learned isleader who appears for the respon- 
dent, and who has raised the preliminary objection, 
contends that the i^resent cases cannot come under 
clause vi of article 17, first, because, in these cases 
it is possible to estimate at a money-value the subject- 
matters in disjDute, and, secondly, because they are 
otherwise provided for by that Act. 

Taking the second point first, the learned pleader 
contends that the j)resent cases fall within the pro- 
visions of section 8 of the Court-fees Act, and that an 
ad valorem court-fee ought to have been paid on the 
memorandum of appeal in each case, computed accord- 
ing to the difference between the amount awarded and 
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^ the amount claimed by the appellant. The learned 
Tiunayani pleader for the appellant has argued that, in these 
Dasi cases, there was in fact no award at all, and that the 
Krishna provisions of Section 8 cannot therefore be taken to 
It seems, however, that these cases previously 
came before another Bench of this Court on a rule 
issued under section 115, Civil Procedure Code. The 
point was then considered whether or not an order 
under section 32 of the Land Acquisition Act was a 

part of an award made in a proceeding under the Act 

within the meaning of section 54, and this Court held 
that an order under section 32 was such a part of an 

award within the meaning of section 54, and that the 

proper remedy for the petitioner in that rule, who was 
the present appellant, was by an appeal and not by an 
application in revision. We see no reason to differ 
from the view which was taken by the learned Judges 
in that case, and we hold that, in the present cases, 
the order under section 32 of the Land Acquisition 
Act must be taken to be an award or part of an 
award made under the Act. The question whether 
an appeal lay in a case similar to the present and what 


was the correct stamp payable on the memorandum 
of appeal came up for consideration before a Bench of 
the Allahabad High Court in the case of Sheo Rattan 
Rai V. M^oJitOY)- That case was the converse of the 
present, and it was there held that an appeal lay 
against an order of the Land Acqui.sition Court refus- 
ing to pass an order under section 32 of the Land 
Acquisition Act, and that the court-fee payable would 
be ad valorem tBB. A similar view was taken by 
the High Court of Madras in the case of Kasturi Ohetty 
'^.Deputy Collector, Bellary {2). We are of opinion 
th.it the contention advanced by the learned pleader 
for the respondent is correct, and that the present 
(1) (1899) 1. L. B. 21 All. 354. (2) (1898) 1. L. R. 21 Mad. 269. 
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cases clearly do not fall within the provisions of 
the second portion of clause vi of Article 17 of 
Schedule II of the Court-fees Act. 

The learned pleader for the respondent has next 
contended that in the present appeals it is possible to 
estimate the relief claimed at a money-value. The 
petitioner claims to be entitled in her sole right to 
receive the full amount of the compensation in each 
case ; but in each case the Judge of the Court below 
has held that she is not so entitled, and that she is a 
person who comes within the provisions of section 32 
of the Act and is incompetent to alienate the pi’operty. 
The only relief which the learned Judge has allowed 
her in each case is to draw the interest on the money 
while her claims to receive the full amount of the 
compensation has been disallowed. The relief sought 
in each of the present appeals is certainly therefore a 
relief which can be estimated at a money-value. This 
is in accordance with the view which was taken by this 
Court in the case of Buntvari Lai v. Day a Sunker 
Misser (1), where it was held that to bring a case under 
the provisions of clause vi of Article 17, Section II 
of the Court-fees Act, it must be established that 
it was not possible even to state approximately a 
money-value for the subject-matter in dispute. In the 
pi’eseot cases even suj)posing that the exact esti- 
mate cannot be given, it is, in our opinion, certainly 
possible to state approximately the money value of 
the relief claimed. 

The learned pleader for the appellant has, however, 
contended that his client in the present cases is not 
a person coming within the provisions of section 32 
of the Land Acquisition Act, because she made her 
claim in the Land Acquisition Court as an executrix 
and not as a shebait. We do not consider that there 
(1) (1909) 13 0. W. N. 815. 
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is mucli force in this contention ; foi’, section 90 
Tkinayani of the Probate and Administration Act on which 
the learned pleader is inclined to place reliance in 
Krishna snb-section (2), distinctly provides that the poy?er 
Lal De. of an executor to dispose of immoveable property is 
subject to any restriction which may be imposed in 
this behalf by the will appointing him. The wilt 
under which the present apjiellant claims as executrix 
has been read to us, and we are of ojiinion that there 
can be no doubt that she has not as an executrix or a 
shebait any power to alienate the property. We are 
of opinion, therefore, that the preliminary objection 
taken to the hearing of the present appeals must be 
allowed, and that before the appeals can be heard, 
proper court-fees mu.st be paid. We hold that, in 
our opinion, the court-fee payable on the memoran- 
dum of appeal in each case is that provided for in 
section 8 of tjie Court-fees Act, and we direct that, 
the two cases be referred to the Taxing Officer in order 
that he may determine the court-fee payable on each 
appeal; and, if the deficit court-fee be deposited 
within a fortnight from the date of the decision of 
the Taxing Officer, the appeals be brought up again 
before us for disposal. Otherwise, the appeals -will 
stand dismissed with costs. 

[The court-fees determined by the Taxing Officer 
not having been paid within the time allowed, the 
appeals wei’e dismissed.] 

s. c. G. 
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PRIVY COUNCIL. 


JADU LAL SAHU 


JANKI KOER. 

[OH APPEAL FROM THE H 6H COURT AT FORT WILLIAM IN BENGAL,] 

Maliomedan law — Pre-ein^nloyi — Customary right — Hindus in Bihar 

Right of of right of pre-emption, 

delay in making — Power to perform ceremonies of assertion 

Manager appointed by Court of ^^^ards of estate of '’'disqualified 

proprietor''^ xmder the Court of Wards Act (Ben. Act IX of 1879) 

Power and duties of manager under section 40 of Act — Basis of right 
of pre-emption among co-sharers in undivided mahal— Sanction of 
Court of TFurcZs. 

The Maliomedan law of pre-emption has long been judicially recog- 
nised as existing among the Hindus in Bihar, to whicli the district of 
Champaran appertains. 

Fakir Raioot v. Emambaksh (1) followed. 

In a suit foi pie-emptioii in respect o.t certain undivided shares in a 
number of villages comprised in a rnaiial, tlie estate of the plaintiff was 
in charge of the Court of Wards as that of a ‘Misqualified proprietor” 
under Bengal Act IX of 1879, section 40 of which provides that the 
manager shall manage the property .... diligently and faithfully 
for the benefit of the proprietor, and shall in every case act to the best of 
his judgment for the ward’s interest, as if the property were his own 

Held, that the manager appointed by the Court of Wards was, inde- 
pendently of the provisions of section 40 of the Court of Wards Act 
competent, on behalf of the plaintiff, to perform the preliminaries essential 
to the assertion of the right to pre-emption : though if, in that case, the 
validity of his action depended on the sanction of the Court of Wards 
their Lordships were of opinion that section 40 gave him full authority to 
act as lie had done ; and in that view the adoption of his acts by the Court 
of Wards became uimecessary. 

" Present : Lord Shaw, Lord Eobson, Sib John Edge and Mb. Amber 
All 

(1) (1863) B. L. E. Sup. Vol. 35 ; W. R. F. B, 143. 


Feh. 1, 2 ; 
March 20. 
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A ‘‘ rnahal” is a unit of property, and though all the villages of which 
it consists may be separately assessed for revenue purposes, and each of the 
sharers may not have an interest in them all, the sharers are all co-sharers in 
the whole mahal, and jointly liable for the Government revenue. Each 
co-sharer, therefore, has a riglit of pre-emption against the others in 
respect of any part of the mahal sold by any of them to a stranger. After 
partition by the Eevenue authorities, each share so partitioned becomes a 
unit of property. 

Appeal from a judgment and decree (31st January 
1908) of the High Court at Calcutta. wMch affirmed a 
judgment and decree (Ivth September 1906) of the 
Second Subordinate Judge of Muzaffarpur. 

The contesting defendants (2 to 11) were the appel- 
lants to His Majesty in Council. 

The suit giving rise to this appeal was brought by 
the first respondent, Maharani Janki Koer, to enforce 
the right of pre-emption in respect of certain property 
which had been sold by one Barkatunnissa (the first 
defendant, now the second respondent) a Mahomedan, 
to the appellants (defendants 2 to 11), who were 
Hindus. The plaintiff was the widow of the late 
Maharajah of Bettiah, whose estate was after his death 
placed in charge of the Court of Wards under Bengal 
Act IX of 1879. She sued by her next friend Mr. J. 
R. Lowis, the Manager of the estate under the Coitrt 
of Wards. The property in respect of which it was 
sought to enforce pre-emption was situate in the 
Champaran district in Behar, in which the plaintiff, 
the vendor, the defendant Barkatunnissa, and the 
remaining defendants (12 to 25, respondents 3 to 16) 
were co-sharers. The defendants-respondents last 
named were joined as pro formd defendants, no relief 
being sought against them. 

The property in suit was the share of Barkatun- 
nissa ill mahal Motihari which she had sold to the 
appellants by a deed dated 28th July 1904, they previ- 
ously having no proprietary interest in the mahal. 










^ires janki Koer. 
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under the circnnistances of the present case. Proceed- 
ings for partition had been taken under the Estates 
Partition Act (Y of 1897), and the order made under 
section ^9 of that Act, had extinguished any right of 
pre-emption by destroying the relation of co-sharers 
which might previously have existed between the 
parties. If pai’tition had taken place, the rule of pre- 
emption 'was inapplicable, for the object of pre-emption 
was to keep the property of the co-sharers together. 
The plaintiff had also lost her right of ]3re-emption by 
the purchase of a portion of the property in February 
1905. The irlaintiff, moreover, was not entitled to any 
right of pre-emption in respect of shares in villages 
sold by the vendor (the first defendant) in which the 
plaintiff herself had no interest, because in regard to 
those villages the plaintiff could not be considered to 
be a co-sharer with the first defendant. In the assess- 
ment too the revenue derivable from each village in 
1 lie inahal was stated separately for revenue purposes ; 
and the fact that the co-sharers were all jointly liable 
for the revenue was not sufficient for the basis of a 
i'iglit of pre-emption : Joohraj Singh v. Tookun Singh 
(1) was referred to. But if the right of pre-emption 
did exist, the rules and ceremonies of Mahomedan 
law should have been strictly observed, and it was 
contended that they had not been so observed, 
There was delay in performing the talab-i~mawasibat, 
after the plaintiff (through Mr. Lowes, the Manager 
of the plaintiff’s estate under the Court of Wards) 
became aware of the sale; the circumstances in 
fact showing that he had been given the option 
of purchasing the property, and had refused to do so : 
Ximdo Pershad Thakur v. Gopal Thakur (2). The 
ceremony of immediate demand for pre-emption was 
not made by the plaintiff respondent personally, and 
(1) (1870) 14 W. R, 476. (2) (1884) L L. R. 10 Calo. 1008, 1012. 
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Mr. Lowis was not aiithorisGcI to j)erforni tlxe GSSGiitial 
ceremonies for a claim to pre-emption under the 
Mahoinedan law. As to the power of the manager of 
an estate, leference was made to Aliv SciTtv(ty*Jcm v. 
Fakhruddin Mahomed Choivdhuri (1); the Court of 
Wards Act (Ben. Act IX of 1879), sections 12, 14, 18, 
39, 40, 41, 48, 49, 50 and 80; and Wajid AH Khan y. 
Hamiman Prasad (2). The manager was not speci- 
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1912 All tlie persons whose lands were within the bonnd- 
Jadu Laf. aries of a mahal were co-sharers ; both the plaintilE- 
Sah 0 respondent and the first defendant were therefore 

V. 

Janki Kobb. co-sharers in the whole of mahal Motihari, and had a 
right of pre-emption on the sale of any of the land in 
the mahal by any of the co-sharers to a stranger : 
see the judgment of Brett J. at page 686 of I. L. E. 
35 Calc. The right of pre-emption was not ex- 
tinguished until a formal division had been taken 
defining the share of each co-sharer. Eeference was 
made to Mahadeo Singh \ . Zitannissa (1); Wajid All 
Khan v. Hamiman Per shad (2) ; Joobraj Singh v. 
Tookim Singh (3) ; and Munna Lai v. Hajira 
Jan(i). [Me. Ameer Ali referred to Afa/mmecljyossem 
Y . Mohsin Ali (5)']. 

Kemvorthy Broivn replied. 


March 20. 


The judgment of their Lordships was delivered by 

Mr. Amber Ali. The suit out of wliich this appeal 
arises was brought by the plaintiff-respondent to 
establish her right of pre-eini)tion in respect of certain 
undivided shares in a number of villages comprised in 
mahal Motihari, situated in the district of Champaran. 

The shares in question belonged to a Mahomedan 
lady named Barkatunnissa, the first defendant to this 
action, who sold the same to the Sahu defendants by 
a deed of sale dated the 28th of July 1901. Barkatun- 
nissa owned an interest in 24 out of the 31 villages 
comprised in the mahal, whilst the j)laintifE possesses 
shares in 18. The vendors had admittedly no proprie- 
tary interest in mahal Motihari prior to their purchase 
from Barkatunnissa. 


(1) (1869)7 B. L. R. 45 note : 

11 W. R. 169. 

(2) (1869) 4 B. L. R. 139 •, 

12 W. R, 484, 












(3) (1870) 14 W. E. 476. 

(4) (1910) I. L. R. 33 All. 28. 

(5) (1870) 6 B. L. R. 41 ; 

14 W. R. P. H. 1. 
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Tlie plaintiff claims that as a co-sharer in the 
mahal she is entitled to the right of pre-emption in 
respect of tlie shares sold to the Sahns by the first 
defendant. 

Chainparan ai^pears to have been part of the Civil 
Division of Saran until some time after the institntion 
of the suit. The action was accordingly bronght in 
the Court of the Subordinate Judge of Saran, but 
owing to the subsequent amalgamation of Champaran 
with Tirhoot, it was tried before the Subordinate 
Judge of Muzufferpur (the Sudclar station of Tirhoot) 
who decreed the plaintiff’s claim. This decree has 
been affirmed by the High Court of Bengal. 

It has been urged on behalf of the apj)elJants that 
as the right claimed is a creation of the Mussulman 
law, and it is not proved that the Mussulman law of 
pre-emption is in force among the Hindus of the 
district of Champaran, both the pre-emptor and the 
vendees being Hindus, the action must fail. 

The suit was instituted on the 7th of March 1905, 
the Sahu defendants filed their defence on the IBtli of 
June, and issues for trial were settled on the 27th of 
September 1905. It was not, however, until the 11th 
of July 1906, when as the learned Judges of the High 
Court observe, “ the suit was ripe for hearing,” that 
the Sahu defendants for the first time raised a question 
as to the existence of the right of pre-emption among 
the Hindus of Chainparan. Both the Courts in India 
have, in their Lordships’ judgment, rightly overruled 
the defendants’ objection. 

The law of pre-emi>tion, under which the plaintiff 
claims the right, was introduced into India with the 
Mahomedali Government. The Province of Bihar, to 
which the District of Chainparan appertains, wns 
an integral part of the Mahomedan Empire, and conse- 
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Biliar the right of pre-emption is enforcible irrespec- 
tive of the persuasion of the parties concerned. 

In the case of Fakir Bawot v. Emamhaksh (1), 
Full Bench of the High Court of Bengal gave judicial 
recognition to the existence of the right of pre-emj)tion 
among the Hindus of Bihar. In delivering the judg- 
ment the Chief Justice (Sir Barnes Peacock) reviewed 
the earlier cases bearing on the subject, and held 
that:- — 

• a right or custom of pre-emption is recognised as prevail 
iug among Hindus ill Bihar and some other provinces of Western India; 
that in districts where its existence has not been judicially noticed, the 
custom will be matter to be proved ; that such custom, when it exists, must 
be presumed to be founded on and co-extensive with the Mahomedan law 
upon tliat subject, unless the contrary be shown ; that tlie Court may, as 
between Hindus, administer a modification of that law as to the circum- 
stances under whicli the right may be claimed, when it is shown tliat the 
custom in that respect does not go the whole length of the Mahomedan law 
of pre-emption, but tliat the assertion of the right by suit must always be 
preceded by an observance of the preliminary forms prescribed in the Maho- 
niedan law, which forms appear to have been invariably observed and 
insisted on through the wliole of the cases from the earliest times of which 
we have record.” 

In their Lordships’ judgment the decision in Fakir 
Bawot' s Case (1) is conclnsive on the point raised on 
behalf of the defendants. Their abstention from 
taking tbe objection in a definite and distinct form 
at the earliest stage of the case was, it may fairly be 
presumed, dne to the explicit enunciation of the law 
in the ruling referred to. 

It has also been contended that the formalities 
insisted upon by the Mussulman law as essential pre- 
liminaries to the assertion of the right, could not be 
performed by the manager of the plaintiff’s estate 



VOL. XXXIX.] CALCUTTA SEEIES, 


Act IX of 1879), having been declared to be incom- 
petent to manage her property, and her estate is in the 
charge of the Conrt of Wards. Section 40 of the Act 
which defines the general duty of managers appointed jANicrKoER. 
by the Court of Wards provides that he “ shall manage 
the property committed to him diligently and faith- 
fully for the benefit of the proi^rietor, and shall in 
every respect act to the best of his Judgment for the 
ward’s interest as if the property were his own.” 

The Mussulman law insists that the first formality 
technically called “ the immediate demand ” should be 
observed by the pre-emptor or some one on his behalf 
immediately on receipt of the nevrs'i of the sale, other- 
wise the right of pre-emption falls to the ground. 

The second formality consists in the repetition of the 
“demand” with as little delay as possible under the 
circumstances, in the presence of witnesses either 
before the vendor or the vendee or on the premises. 

The Courts in India have found that the ceremonies 
were duly performed by the manager in accordance 
with the prescriptions of the law. Had he failed in 
performing either of the ceremonies, he would have 
caxrsed irreparable loss to the plaintiff, as her right 
would have been absolutely defeated by his laches. 

In their Lordships’ opinion Mr. Lowis, as manager of 
the plaintiff’s estate, was competent, independently of 
the provisions of section 40 of the Court of Wards 
Act, to observe the formalities on her behalf. The 
section, however, which defines his dxities appears to 
their Lordships to fully clothe him with authority to 
act as he did ; the validity of his action, therefore, did 
not depend on its subsequent adoption by the Court 
of Wards. In this view the English cases cited at the 
Bar have no application to the present case. 

It was also urged that the claim to co-parcenary, on 
which the plaintiff’s right of pre-emption was based. 
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cuob« uiu or me lact tiiat the vendor and pre-einptor 
were jointly liable for the payment of tire Govern- 
ment revenue assessed on tlie villages comprised in the 
mabal, and that this joint liability does not constitute 
the co-parcenary contemplated by the Mahomedan 
law. This argument seems to proceed on a miscon- 
ception of the land system of India. A mahal is a 
unit of property ; it may consist of one village or of 
several villag'es : it may be owned by one or several 
proprietors who may have an interest in all or some 
of the villages comprised in the estate. Their joint 
liability for the Government revenue arises from the 
fact that they own undivided interests in the proirerty ; 
and that joint liability does not cease in the case of 
any co-sharer until his irarticular share has been parti- 
tioned by the Revenue authorities, when the share so 
par tilloned becomes a separate unit of property. 

On the whole their Lordships are of opinion that 
the decree of the High Court should be affirmed, and 
this appeal dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Ajypeal dismissed. 

Solicitors for the appellants : T. L. Wilson c^- Go. 

Solicitors for the hrst respondent : Sanderson, 
Adkin, Lee k Eddis. 
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LETTERS PATENT APPEAL 


Lawrence H. Jenlcms.^ K.C.l.E.^ Chief Justice^ and 
Mr. Justice N, R. Chatter jea. 


KAILx4.SH CHANDRA BOSE 


March 28, 


CIRIJA SUNUARI DEBI 


Mortgage — Decree in foreclosure — Suit agahist legal personal representative 
of widow — Res judicata — Suit for redemption by the widow's rever- 
sionary heir — Effect of decree on apiieal on original decree — Decree of 
Appellate Courts what it exactly should he — Civil Procedure Code 
(XIV of 1S82), ss. 651, 577, 586 


Decree in a foreclosure suit which was instituted against the mortgagor^ 
who was a widow, and which was wrongly continued in appeal by the legal 
personal representative of the widow, and in wliicli .the reversioner was no 
party, is no bar to a suit for redemption by the reversionary iieir. 

Where there is a decree on appeal which confirms the decree against 
wliich the appeal is made, it is the appellate decree to which regard must 
be had. The appellate decree supersedes the original decree. 

Nuor All Chowdliury v. Koni Meah (1) followed. 

Semble : Tlie expression of law contained in section 577 of the Code 
of Civil Procedure of 1882 as regards the proper course to be adopted in 
appellate decrees, viz., that except when an appeal is incompetent as being 
out of time, or as coming within the provisions of section 580. an anneni 
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mortgaged property by way of profit during tfie period 
of her possession of the same from Asarh 1291 B. S., 
and setting off the amoant of the said profit against 
the mortgage debt and tlien on payment bj^ him of 
the balance of the debt, if any, within, a time to be 
given to him. The property thus mortgaged originally 
belonged to one Gangamohan Bose and the mortgage 
was given by his widow. The plaintiff’s case was that, 
on the death of the mortgagor, the 2 :)roperty devolved 
upon her husband’s step-brother as liis sole reversion- 
ary heir, and then, on the death of the latter, he, the 
plaintiff, as his son, inherited it from him, and thus 
became entitled to redeem the mortgage. After this 
mortgage, there were two suits in connection with it, 
the one by the mortgagee defendant No. 1 after service 
of notice of foreclosure under Eegulation XVII of 
1806 against the mortgagor for recovery of possession 
of the property, and it resulted in a decree in favour 
of the said mortgagee and he then entered into posses- 
sion of it in Asarh 1291 B. S., and the other by the 
plaintiff himself for recovery possession of the pro- 
perty from the mortgagee on the ground that the 
mortgage was fraudulent and collusive, and that there 
was, moreover, no legal necessity to validate the mort- 
gage against him and it was dismissed, the mortgage 
having been found to have been true and valid and 
also ])inding upon the reversionary heir on account of 
the legal necessity that subsisted for the same. The 
mortgagee defendant No. 1, as also the .subsequently 
added defendant No. 2, who had a mortgage-decree 
against the defendant No. 1, contested the suit. Their 
contentions, inter o Ikt, were that as the mortgage was 
for legal necessity, the decree obtained by the defend- 
ant No. 1, mortgagee, was binding xipon the plaintiff, 
arid that the right of redemption set uj) by him was lost 
to him, and that section 43 of the Civil Procedure 
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Code (of 1882) also barred bis claim for ever. Tbe 
Court of first instance disallowed all tbe objections 
of tbe defendants and decreed tbe suit in favonr of tbe 
plaintiff as prayed for by biin. Tbe defendant Xo. 1, 
mortgagee, preferred an appeal. The defendant No. 2, 
as a respondent in that ai)peal, also preferred a cross- 
appeal taking exception to tbe Court’s order in tbe 
matter of costs as affectiiig tbe company. Tbe appeal 
and cross-ax^peal were dismissed. Thereupon, defend- 
ant No. 1 preferred a second appeal to tbe Higb 
Court ; and this appeal was beard by Coxe J., sitting 
singly. His Lordship decreed tbe appeal and dis- 
missed tbe suit. Hence tbis Letters Patent Appeal. 

Bahu Nihnadhab Bose and Babu Shib Chandra 
Palit, for tbe appellant, 

Babu Surendra Chamlra Sen, for tbe respondent. 

Jenkins C.J. The circumstances of tbis case are 
peculiar : oue Ganga Moban Bose died, and on bis 
death bis widow Bindubasini succeeded to a widow’s 
interest in bis estate. In 1877 she executed a mort- 
gage in favour of defendant No. 1. Subsequently, tbe 
mortgagee took action under section 7 of Regulation 
XVII of 1806, and notwithstanding tbe argument 
that has been addressed to us, I see no reason to bold 
that there was any irregularity in those proceedings. 
As a sequel tbe mortgagee instituted a suit which 
resulted in a decree for foreclosure against tbe widow 
Bindubasini in 1882. Tbe widow preferred an appeal, 
but while tbe appeal was pending she died, and tbe 
appeal was continued not by Ganga Mohan’s river- 
si onary heir, but by the widow’s legal personal repre- 
sentative, her daughter, and a decree was passed on 
apjpeal on tbe 23rd of June 1882 affirming that of tbe 
first Court. In 1884, tbe mortgagee obtained possession. 
A suit was instituted in 1886 by tbe present plaintiff 
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against the mortgagee, impugning the mortgage as 
fraudi|lent and not for legal necessity, and therefore as 
being of no legal eflEect against him. That suit resulted 
in a dismissal which was affirmed by the lower 
Appellate Court and also by the High Court. It was 
determined in the lower Appellate Court that the fore- 
closure decree in the former suit did not operate as a 
bar against the plaintiff, and the High Court in deal- 
ing with the matter said that it passed no opinion as 
to any right that the appellant might have to redeem. 
The plaintiff has now brought this present suit for 
redemption making as defendant the original mort- 
gagee who is still alive and a limited company who 
does not contest the plaintiffs claim. Both the Court 
of first instance and lower Appellate Court decided in 
the plaintiffs favour. Mr. Justice Coxe, sitting as a 
single Judge, has decided adversely to him and dis- 
missed the suit. From his judgment the present 
appeal is preferred. 

The only question that arises on this appeal is 
whether the result of the first of the suits that I have 
mentioned, the foreclosure suit, is a bar to the plaint- 
iff’s claim. I have stated that the appeal in that suit 
was continued not by the rever.sionary heir on whom 
the estate devolved at the death of the widow, but by 
the widow s daughter, and she did not in any sense 
represent the estate of Ganga Mohan Bose and had no 
interest in that estate. On the other hand, the present 
plaintiff’s father, the reversionary heir, was a person 
on whom it had devolved. He applied to be allowed 
to continue the appeal, but his attempt failed for a 
reason which was admittedly erroneous. The case 
was not treated as coming within the operation of 
section 367 of the Code of Civil Procedure of 1877, 
and we are free from any difficulty that section might 
create. The plaintiffs on whom- admittedly (apart 
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from foreclosure) the equity of redemption would 
have devolved, and in whom it would now be vested, 
would, prirnA facie, be entitled to redeem. And so 
the question arises whether he has been deprived of 
that right by the decree in the foreclo.sure suit. The 
decree in that suit was in the Court of first instance 
against the widow, and it may be that this decree, had 
there been no appeal, would have been binding as 
against the reversioner, even though the mortgage 
was created by the lady herself. That is a point on 
which I express no opinion at this stage, because I 
do not think it is necessary, and I reserve my opinion 
until occasion arises for its decision. But whatever 
may have been the effect of that decree, had it stood 
by itself, it was superseded by the decree passed on 
appeal. The decree of the Court of first instance 
could not in the circumstances be pleaded as res 
judicata, and the effect of a decree on appeal was 
indicated in Noor Ali Chowdhuri v. Koni Meah (1), 
which professes to follow earlier decision. It is there 
pointed out that wliere there is a decree on appeal 
which confirms the decree against which the appeal 
is made, it is the appellate decree to which regard 
must he “had, and the apirellate decree supersedes the 
original decree. I would pause here for a moment to 
draw attention to a possible source of error in decrees 
of Appellate Courts by reason of failure to observe 
the provisions of the Code, and in this connection I 
will refer to the Code of 1882, which contains an 
expression of the law that is still applicable. By 
section 551 it is provided that in the circumstance's 
there indicated the Court may dismiss the appeal. 
But where the case goes to a hearing, then the powers 
of the Court are defined in section 577 which provides 
not that the appeal is to be dismissed, but that “ the 

(1) (1886) 1. L. R. 13 Calc. 13. 
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judgment may be for confirming, varying or revers- 
ing the decree against which the appeal is made.” 
It may be that when the apipeal is incompetent as 
being out of time or as coming within the provisions 
of section 586 , the proper course will be to dismiss it. 
Apart from that, it seems to me that ordinarily the 
proper course is, as provided in the section, to confirm, 
vary or reverse the decree against which the appeal 
is made. But to return to the facts of this case, 
what is the answer to the right to redeem vested in 
the j)resent plaintiff ? It is said the decree in the fore- 
closure suit is a bar. But that must be the decree 
in appeal, and to that decree the present plaintiff was 
not a party, nor was there any one with any interest 
ill the estate who was a party to the litigation at 
that stage. The person against whom that deci’ee was 
passed was one who did not represent the estate but 
represented only the widow’s personal interest. There- 
fore, the decree on appeal cannot afford an answer 
to the plaintiff’s claim to redeem. Admittedly, if 
the suit had been commenced against the widow’s 
representative, it would have been insufficient, and it 
seems to me that it is equally insufficient when the 
only effective decree is one passed against a defend- 
ant who did not represent the estate. I, therefore, 
think the jadgment of Mr. .Justice Ooxe must be set 
aside, and the decree of the lower Appellate Court 
restored. 

The costs in the High Court must be borne by the 
respondent, the original mortgagee. 

N. R. Chatteejea J. I agree. 
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Appeal allowed. 
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CRIMINAL REVISION 


Before Mr, Justice Holmwood and Mr. Justice Imam. 


JABBAR SHAIK 


TAMIZ SHAIK 


Criminal Procedure Code (Act V of 1S98)^ s. 263 — Hearing and recording 
of evidence — Complainant and his loitnesses^ examination of — Proce- 
dicre — Practice. 


Section 263 of the Crirninai Procedure Code does not excuse the 
Magistrate from hearing the evidence of all witnesses. In all criminal cases 
tlie complainant and such witnesses as he may produce must be examined, 
whether their evidence is required to be recorded or not, and the case must 
be decided upon the effect of their evidence. 

The facts are shortly these : The complainaut on 
the 10th of November 1911 lodged an information that 
the accused had cut and destroyed his unripe paddy 
from his land. A police investigation was held and the 
accused w^as sent np before the Snbdi visional Officer of 
Tangail, under sections 143 and 447 of the Indian Penal 
Code. The learned Snbdivisional Officer examined the 
complainant, held a local investigation, but refused 
to examine the complainant’s witnesses who were in 
attendance in Court. By his order, dated the 4tli of 
January 1912, he acquitted the accused under section 
24.5 of the Criminal Procedure Code. Against this 
order the High Court issued a Rule. 


Babu Atulya Charan Bose, in support of the Rule, 
contended that under section 263 of the Criminal 
Procedure Code ' the Magistrate was excused from 
recording evidence, but under section 244 he was not 

Orimioal Kevision No. 316 of 1912, against the order of P. H. 
Waddell, Subdivisiorial Magistrate of Tangail, dated Jan. 4, 1912. 
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excused from taking all such evidence as may be 
produced in support of the prosecution. 

No one appeared to shew cause. 

' 

Holmwood and Imam JJ. This Rule must be made 
absolute on the ground on which it was issued. We 
are surprised to find that the learned Subdivisional 
Officer should so misapprehend the provision of the 
law under section 263, Criminal Procedure Code. That 
section does not excuse the Magistrate from hearing 
the evidence of all witnesses. It excuses him from 
recording the evidence of any of the witnesses. But 
it is an elementary point that recording evidence is 
not the same as hearing evidence. In all criminal 
cases if the accused denies tlie charge, the complainant 
and such witnesses as he may produce must be 
examined, and the case must be decided upon the effect 
of their evidence. The order of acquittal is, therefore, 
clearly without jurisdiction having been made with- 
out evidence having been lieard. 

The order of the lower Court is set asitle, and there 
will be a re-trial before any Magistrate the District 
Magistrate may direct. 

K. B. Order of acquittal set aside. 
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ORIGINAL CIVIL 


Be-fure Mr. Justice Chaudhuri. 


KAMINI DASEE 


KRISHNA CHANDRA MUKERJEE 


Gift — Purdanashin donor — Fiduciary relationship — Cancellation — ■Indepand- 
eni and comp)etent advice — Duty of Solicitor — Power of revocation — 
Tra7isfer of Property Act (IF of 1882\ s. 126 — Costs. 


Where an old illiterate purdonaslnn woman executes an improvident 
deed of gift in favour of a person standing towards her in a fiduciary 
capacity, the ojius lies on the donee to establish not only that tlie donor 
understood the transaction, but tliat she was in a position to exercise a 
free and unfettered judgment, that the intention to give was her own 
voluntary act, and that she had independent and competent advice. 

Huguenin v. Baseley (1), Ball v. Hall (2), followed. 

Kauai Lai Jowhari v. Kamini Debi (3), Lyori v. Home (4) referred to. 

It is the duty of a solicitor, who acts as the sole solicitor in such a 
transaction, to try and protect the lady against herself, and to make all 
proper enquiries. A solicitor does not discharge his duty by satisfying 
himself simply that the donor understands and wishes to carry out the 
particular transaction. He must also satisfy himself that the gift is one 
that it is right and proper for the donor to make under all the circum- 
stances ; and if he is not so satisfied, it is his duty to advise his client 
not to go on with the transaction, and to refuse to act further if the 
client persists. 

Powell V. Powell (5), TFn^^^ v. Carter (6), followed. 

Coomher v. Coomher (7) distinguished. 


Original Civil Suit No. 639 of 1910, 

(1) (1807) 14 Ves. 273. (4) (1868) L. E. 6 Eq. 655. 

(2) (1873) L. R. 8 Ch. App. 430. (5) [1900] 1 Ch. 243. 

(3) (1867) 1 B. L. E. 31 (note). (6) [1903] 1 Ch. 27. 

(7) [1911] 1 Ch. 273. 
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In considering the validity of a deed of gift, the absence of a power 
of revocation is of importance, though not sufficient by itself to shew 
that the gift is invalid. 

iiTaZZ V. referred to. 


K AMIN I 
Dasee 
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CflANDRA 
M UKEIUEE 


Original suit. 

This suit was brought the plaintifE Sreemutty 
Kamiui Dasee, an illiterate Hindu purclanashin lady, 
to set aside a voluntary deed of gift executed by her in 
respect of certain immoveable property in favour of the 
defendant, Krishna Chandra Mukerjee. The property. 
No. 13 Mullunga Lane, in Calcutta, was the plaintiff’s 
stnclhan property and was valued by her at about 
Rs. 7,000. She had very little other property besides 
this house. 

The defendant was the son of GIrish Chandra 
Mukerjee, who had been the priest of Durga Churn 
Soor, plaintiff’s husband, and after Girish Ciiunder’s 
death the defendant hatl been acting as plaintiff’s priest. 

For a considerable number of years the plaintiff 
lived at No. 13 Mullunga Lane with her husband and 
her mother. Her husband died in June 1906, leaving 
no children but some nephews. The plaintiff’s mother 
continued living with her till her death on the 15th 
April 1908. The plaintiff was then about sixty years 
of age, and was much affected by her recent family 
bereavements. 

On the loth July 1908 the plaintiff executed in 
favour of the defendant the deed of gift, the subject 
of the present suit. The indenture described the 
defendant as a Brahmin nriest. and recitod tlmt, +,1 ia 
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cared for and looked after by the defendant : the gift 
pnrj)orted to be made ont of love and affection. The 
instrument was executed by the plaintiff in the 
laresence of Dwijendra Mohan Ghosh, solicitor, Ashu- 
tosh Bonnerjee, Khetter Mohan Bhattacharjee and 
Dino Nath Hazrah, and was registered on the 17th 
July 1908. The document was in the English language. 

This suit was instituted on the 1st July 1910. The 
plaintiff alleged that she was an old, weak and illiter- 
ate piirdanashin widow and was unable to transact 
business, that the defendant had acquired great influ- 
ence over her in the course of his religious attendance, 
and had persuaded her that it would be for her spiritu- 
al benefit to dispose of her dw’eUing-house in his 
favour by will, and that taking advantage of her old, 
deaf and infirm condition and in violation of the trust 
and confidence imposed in him by her, the defendant 
induced the plaintiff to execute the instrument in 
suit, which she believed to be a will, but which slie 
had since ascertained was a deed of gift. The plaintiff 
complained that she had been dominated by tiie 
defendant and had had no competent independent 
advice, and that she never understood the import and 
effect of the instrument. 

Subsequent to the execution of the deed, the 
plaintiff continued living on the premises, and paying 
Government revenue and municipal taxes in respect 
thereof. 

The defendant alleged that the plaintiff was quite 
capable of transacting business, that she thoroughly 
understood the purport of the indenture which had 
been fully explained to her, that she had not been 
influenced by himself, but had had independent 
advice, and had executed the deed of gift out of 
love and affection for him. The defend nt fvrrther 
alleged that as he had been on the best of terms 
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uuw piciiuujLi aesirea to mai^e a gilt ol the property 
to him for the double purpose of preventing her 
husband’s nephews from touching the property and 
because she considered it a meritorious act. On 
being spoken to by the plaintiff on the subject, the 
defendant referred her to Khettra Mohan Bhatta- 
charjee, a friend of the family, who was a teacher’ 
of the defendant, and had acted as the plaintiff's priest. 

Khettra Mohan deposed, that on being consulted 
by the plaintiff, he pointed out to her that she had 
not very much to live upon, and if she made over the 
proirerty to the defendant, he might turn her out, but 
that she insisted upon making the gift, and that 
thereupon on or about the 1st July 1908 he gave 
instructions to the solicitor, Dwijendra Mohan Ghose. 

Tire attorney deposed tliat he read over tire draft 
deed and explained it to the plaintiff, that he ex- 
planed the deed to iier again at the time of the execu- 
tion, and that he told her that by making the gift she 
would no longer have any interest in the proj)erty,” 
but tliat it would become the defendant’s. 

Dwijendra Mohan Ghose was the only solicitor em- 
ployed in the transaction, and apparently acted for 
both parties. It appears ihat he did not' enquire of 
the donor what her means were, whether the donee 
had exercised any influence over her, or what had 
led her to make the gift, nor does it appear he had 
sufficient knowledge of the circumstances to enable 


937 
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him to advise the donor as to the exj)ediency or 1912 
otherwise of the gift. Kamini 

Although denied by the plaintiff at the trial, it Dasee 

V. ■ 

wais established in evidence that she was informed Krishna 

and knew what was the nature and effect of the Chandra 

Mdkeejee. 

instrument. 


Mr. Pugh (with him Mr. S. P. Boy and Mr. J. C. 
Bagchi). for the plaintiff. The gift was a highly 
improvident one, consisting of practically the whole 
of the donor’s property. The donor was an old friend- 
less, illiterate purdafiashin lady. The Courts in India 
always regard Si purdanashin lady as requiring special 
pirotection : JBibee Bukhum v. Shaikh Ahmed Hossem 
(i) . The fiduciary position of the defendant is admitted. 
The defendant has not discharged his onus. To 
uphold the gift, the donee must establish that it was 
the free, deliberate, voluntary act of the donor, after 
competent independent advice : Htiguenin v. Baseley 
Allcard -V . Skinner (3), Hall v. Ball {A), Kanai 
Lai Jowhari v. Kamini Debi (5), Mannu Singh v. 
TJmadat Pande (6), Wajid Khan v. Ewaz Ali Khan (7). 
The plaintiff’s case is that she understood the instru- 
ment to be a will. Even if the Court held otherwise 
it would not deprive her of relief : Lyon v. Home (8). 
It is not enough that the donor should have been 
informed of and understood the consequences of 
executing the deed ; it is essential that she should 
have had competent, independent advice. It cannot 
be said that the solicitor in the transaction was in a 
position to give her such advice. By acting as the 
solicitor of both, parties, he had placed himself in a 
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complete tlie gift ; Dharmodas Das v. Nistarini Dasi 
OdyBai Damhai Bai Mani (2). 

Cur. adv. vult. 

Chaudhuei J. This is a suit brought by a Hiiidu 
purdanashin lady to set aside a voluiitaiy deed of gift 
in respect^of 13 Mullanga Lane, which she had executed 
on the loth July 1908 in favour of the defendant. 
Ihe case made by her in the plaint is that the defend- 
ant “ taking advantage of her age and infirmity and 
helpless condition, obtained from her this deed of gift 
which she executed without any independent advice, 
being fully the defendant and in viola- 
tion of the. confidence reposed in him.” 

The defendant is the son of her husband's iniest, 
and he has also been her priest since his father’s death'. 
Ihe defendant accepted the position that the onus lay 
upon him to show the entire bondfides of the transac- 
tion, it being conceded by him that there was fiduci- 
ary relationship between himself and the plaintiff. 
The plaintiff’s husband, Durga Charan Soor, ’died in 
June or July 1906. This property did not come to her 
tliioligh her husband, but it had been given to her bv 
her father s sister from her own moneys, the property 
being purchased in the plaintiff’s name. This house 
was, therefore, her stridhan property, and she held it 
in her own right. There is no question that she had 
a right of gift, if she chose to exercise it. Her hus- 
band had left him surviving some nephews, brother’s 
sons who did not live in Calcutta, except one of them 
who stayed in the house of the plaintiff and another 
who used to come there from time to time. These 
persons were not her heirs. There has been a sugges- 
tion that the husband had desired the plaintiff to pro- 
vide that after her death the property should go to the 


Kamlvi 

Dasee 

V. 

Krishna 

Chandra 

^lUKERJEE. 


h- i' 




;* 

11*1 


i* 














— i 


INDIAN LAW REPORTS. [VOL. XXXJX. 
nephews, but that tlie phuutitE had declined to make 

edto make tins property debutter, and her husband’s 

Gh"a f f her deathand she was 
Mukerjee. ‘'ne shebait or malik” during her life time 

GhaVkhr. ,. husband’s death, her mother was 

Mid that It washer wish that the plaintiff should make 

MVS th tf ‘i T The defendai7 

says tlu t he had been told by the plaintiff that 

ler mother had taken her to the Jagganath Temple 
- Pun and made her swear in the temple that 
le property was to be made a gift of to the defend- 
ant.^ Ihis story, however, the plaintiff denies. Her 
eision IS that he had on one occasion after the death 
0 he., huebaud. and alee ao..,e Rule tije b Ttol 
the execuMon „J ,be deed, take,, her to a room 1., l.e^ 
w.. 1.0, .eei.. M..lh...ga La..e where el.e ..ee.l to keep 
a Laohm, Thakurani a..d made l.er swear that this 
pioperty was to be given to the defendajit. There is 
direct contx^diction with regard to this matter, and it 
IS diiiiciRt to decide which of the two versions or if 

would be a mentoiious or religious act to give the 
pioperty to herpriest. 81.0 had been so told^ by the 

w.ti.ess Khettra Mohan Bhattacheriee, to whom I shall 
have to refer later. 

J/r “Ollier died on the 15th April 1908 

itly before the execution of the deed Tliat xi ’ 

Pla ntiff was in mental distress at the tte 

relm.''' -t in Tod 

- . Hci age was then about 60 years and dho x .x 

-na to make a gilt ol this 
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ciiiu., t^^uunaiy, oecause sue lierself was anxious to go 
away to a holy place and live on such small resources 
as she had, settling this property permanently uj)on the 
defendant and seeing it secure in h 
“ ownership of it made piicca 
the defendant was 1' 

The defendant says that when h 
the plaintiff with regard to this : 
that she should send for a 
Khettra Mohan Bhattacharp 
as a witness in this case. 7 
was consulted by the plaintiff, and 
that she had not 
made over this 
turn her out, and she had 
but she insisted 
upon took 
attorney, 
on or aboui 
examined in this 


Krishna 
Chanhra 

- ^ . Mukerjee. 

IS possession and Ills - 

It is also alleged that ^Jhaudhuri 
the bhikshaputm of the plaintiff. 

le was spoken to by 
matter, he desired 
^ friend of the family, one 
ee, who has been examined 
Khettra Mohan says that he 
, -i pointed out to her 
. very much to live upon, and if she 
property to the defendant he might 
I no other place of residence ; 
upon making the gift, and he thei’e- 
the title deeds from the plaintiff to the 
Dwijendra Mohan Ghose. This happened 
y 1908. The attoriicy has been 

, as also the attesting witnesses, 

one Ashutosh Banerjee who is 
dead a.id aJso one Harinath Baneiiee who identified 
tins lady at the Registration offloe. The document is 
in the English language, which neither the plaintiff 
nor the defendant understands ; but we have the 
evidence of the attorney that he explained this 
document to the lady at the time of the execution, 
and that before the execution he had read over the 
draft and explained it to her. He says he also told 
hei that by making the gift she would “ no longer 
have any interest in the property,” but that it would 
become the defendant’s. This the lady denies. The 
lady IS hard of hearing, and it may be that she did 
not understand, but I certainly give credence to the 



lus evidence in the fairest laossible man 
is Jiothing to be said against him so far ai 
explanation of tlie docnment is concerned 
not possible to dispose of this case upon 
That evidence is not snfScient to dischar 
which is upon the defendant. 

Now% this gift is undoubtedly of a high! 
dent character. ! 
that the lady h; 
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It must be held upc 
.as vety little propei 
house. It is her only valuable prope 
her shelter and brought her also a 
evidence of the defendant on this p( 
liad understood from her that, apart 
she “ liad kept Rs. 1,200 ” witli a tenan 
name of &rikrishna Mukherjee, that sh 
other money, but that he did not kn( 
and that she had also some goJd orna 
value he had no precise knowledge 
Except what the lady had herself sta 
personal knowledge of her exact fin; 
I do not tliink he has been candid in 
and it seemed to me that he attempted 
what the lady had. He admitted tha 
given his wife a portion of her gold c 
said he did not know how the sradh e 
husband and mother were met. His w 
Mohan Bhattacharjee, says that he ( 
from the lady that she had a sum c 
deposit with Srikrishna Mukheriee am 
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are very limited, and th.e substantial property she has 
is the house. It has also been proved that the lady 
has parted with .some of her ornaments ; she made a 
gift of some of them to the defendant’s wife and she 
seems also to have sold a portion for defraying the 
sradh expenses. Both she and Srikrishna Mukherjee 
deny that the sum of Rs. 1,200 is in deposit with him. OHAraHURi 
The house was for her very valuable, as she lived 
in it and also because it brought her an income of 
Rs. 19 a month. She had not to pay house-rent, and 
from the income derived from it she could manage to 
live. To make a free gift of this house, 'which left 
her without a roof over her head and deprived her of a 
permanent source of income, must be called improvi- 
dent. A gift of this character, specially for an old 
lady who has nobody to look after her, must be called 
extremely improvident. 

The case, therefore, is that of 
lady with very slender means 
vident gift to a 
a fiduciary rela 
of this chai’acter 
showing that the whole of the 
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10 her. To uphold a gift 
require strong evidence, 
- circumstances were 
present to her mind, that the intention to give was 
really her own voluntary act. I need only refer to 
one or two cases which enunciate the principle, that 
it must be shown by the donee that the donor was in 
such a position as would enable her to form an abso- 
lutely free and unfettered judgment, and in particular 
that she had independent and competent professional 
advice. Dwijendra Babu’s services as an attorney were 
seemed, but Lt is difficult to say what his position was 
in this matter. Was he the attorney for the lady, or 
was he the attorney for both ? No other attorney 
seems to have acted for the defendant. The instruc- 
tions had originally come from Khettra Mohan 
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Bhattacherjee, said to be a friend of tbe plaintiff’s 
husband, but he was the teacher of the defendant and 
had himself officiated as the plaintiff’s jn-iest in the 
absence of the defendant, or his father. I do not think 
it would be an unjustifiable assumption that Dwijendra 
Babu acted for both the parties. If he did so act, he 
Chjs.dj)huhi placed himself in a false position, because the interests 
of the two persons were adverse ; and although I 

entertain great respect for him, yet it seems to me to 

be difficult for any one to do his duty by two such 
parties in a transaction of this character. The position 
of an attorney under these circumstances is very 
clearly set out in Powell y. Powell (X). Farwell J. in 
that case says a solicitor who accepts such a post, 
puts himself in a false position if he acts for both. He 
owes a duty to both to do the best he can for both. 
But the Court requires that the donor should be 
placed in as good a position as if he were in fact 
emancipated. The solicitor, therefore, must be in- 
dependetit of the donee in fact and not merely in 
name, and this he cannot be if he is a solicitor for 
botli.” But I am unwilling definitely to hold that 
Babu Dwijendi-a Mohan Chose was acting for both 
the parties, and prefer to treat him as acting only for 
this lady. In that position, let me see, what his duties 
■w ere to this lady in this transaction. I refer again to 
the observations of the learned Judge in Powell v. 
Powell (1). “ A solicitor does not discharge his duty 
by satisfying himself simply that the donor under- 
stands and wishes to carry out a particular transaction. 
He must also satisfy himself that the gift is one that 
is right and proper for the donor to make under all 
the circumstances, and if he is not so satisfied, his duty 
is to advise his client not to go on -with the transac- 
tion and to refuse to act further for him if he persists.” 

; . (1) [1900] 1 Ch. 24.3. 
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Now, let us see what Dwijendra Babu himself says he 191^^ 
did in this matter. He was asked if he had enquired 
if the donee, her priest, had exercised any influence 
on her and what her means were. He said : “ No, I 
was not told if she had any income, or what income, 
or if she had any other place of residence.” If that is 
so, it seems to me that he had not placed himself .in a ^haudhuri 
position to advise the lady. It was not enoiigh to pre- 
pare the document and explain it to the lady. Here 
the draft was prepared according to the instructions of 
Khettra Mohan Bhattacherjee. It was not enough to 
get her approval of the draft. The attorney should have 
enquired about her means, and tried to ascertain how 
her desire to give had been caused, or had arisen, what 
was leading her to give up her most valuable property. 

I do not think the attorney would not have enquired 
into these matters, if they had been present to his 
mind. He did not entertain any suspicion. He did 
not know this lady, or her family, or any circumstances 
relating to her life. He accepted what had been said 
to him by Khettra Mohan Bhattacliarjee that she 
desired to give this house to the defendant if she 
could legally make a gift. He did not apply his mind 
to other iiiatters, this being his first transaction of this 
nature. Nothing was said to him ; no circumstances 
were made known to him by which he could liave 
helped this lady. I think, however, there is a clear 
duty in cases like these, so far as the attorney is 
concerned, to try and protect the lady against herself. 

She was an old purdaimshin lady and suffering from 
a recent bereavement, who had been ill and was -in 
poor circumstances. It has been contended on behalf 
of the defendant that the duty cast upon an attorney 
was merely to see that the client undei’stood the 
nature and effect of the deed, and nothing more, and 
my attention has been called to the case of Coomber 
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1912 V. Cooniber (1), and the following passage from the 

Kamini observations of Fletcher Moulton L. J., was cited; 

Daseb » Again and again we have liad it said the lady 
Krishna did not have competent and independent advice, and 

MDKErFl that the solicitor 

did not say to lier ‘ I advise you to do it, or I would 

Chaudhubi advise you to do it.’ In my opinion that is not 
by any means necessary for the purpose of the advice. 
I think that a solicitor best gives advice w’hen he 
takes care that the client understands fully the nature 
of the act, and the consequence of that act. He is not 
bound to say ; “ I will advise you to do it, or if I were 
you I wmuld not do it.’ Nothing of that kind is neces- 
sary for competent and independent advice. All that 
is necessary is that some independent persons free 
from any taint of relationship, or of the consideration 
of interest which wmuld affect the act, should put 
clearly before the person what are the nature and 
consequence of the act.” But it will be seen from the 
latter portion of that paragraph that the learned Judge 
was of opinion that the duty became more onerous 
in certain cases. He says : “ When a man takes upon 
himself tlie responsibility of advising those who are 
not adults, who are not persons capable of managing 
their own affairs in the broadest sense of the word, 
other comlitions may arise.” Now these Courts have 
always held that a purdanashin is not in the 
position of an adult male person, or an adult who is 
capable of managing his own affairs in the broad 
sense of the word. I need not refer to the ruling',s 
on the point. Her position is well-known. She is 
entitled to the pi’otection which always extends to the 
, weak, ignorant and infirm. 

The observations made by the learned Judge and 
relied upon by the defendant had reference to the 

(1) [1911] 1 Oh. 723. 
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facts of the case before him. In it there was . no 
question of fiduciary relationship. It was a gift from 
mother to son. The attorney who had acted was the 
attorney for the father, and in making a deed of settle- 
ment the lady had taken into consideration the 
Wishes of the father. All the circumstances were 
known to all the parties. The matter had been duly 
deliberated upon by the grantor who knew her position^ 
and perfectly understood what she was doing. No new 
principle seems to have been enunciated in that case. 
All the decisions beginning from a very early period 
have been that independent advice is absolutely neces- 
sary in such cases, and such advice is to be given at 
arm’s length : see Mr. Justice Phear’s observations in 
Kanai Lai Jowhari v. Kammi Debt (1). With regard to 
the duty of the .solicitor to enquire into the pecuniary 
means of his client, I will refer to Wriffht v. Carter (2) 
where it is pointed out that “ it is the duty of a solicitor 
who is advising an intending donor or settlor under 
such circumstances to inform himself of the pecuniary 
means and prospects of his client with a view to 
advising him as to the expediency or otherwise of 
the proposed gift or settlement.” This clearly the 
attorney in the present case did not do. He had not 
placed himself in a position to do it. I find, therefore, 
that the gift was an improvident one, and that the 
donor did not receive such advice as is required in 
such a case. 

I, however, find the following facts in favour of the 
defendant, namely, that the draft was explained to this 
lady. She was told what the effect of the deed was, 
and its nature. I accept the evidence of Harinath 
Banerjea, who says that the Registrar asked her if she 
had executed the deed of gift and that she answered 
in the affirmative. I also find the account given by 

(1) (1867) 1 B. L. R. (O.G.) 31 n. (2) [1903] 1 Oh. 27, 51. 
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this lady in the Avituess-box nnsatisfactory. Her evi- 
dence has evidently been shaped according to what 
she has, I believe, been told to be necessary to prove, 
and slie has not hesitated to tell nntrnths. Her story 
that she was not told that she was being taken to an 
attorney to have the docnment prepared, and that she 

to the Registration 
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did not know that she was going 
office, which she called a garden house 
I do not believe her when she says that the docu- 
ment was not explained to her. But however much 
I disbelieve her story in the witness-box, I have to see 
if the defendant has properly discharged the onus. 
In Lyon v. Home (1) I find tlie learned Judge dis- 
trusted tlie plaintiff’s story as to how she had been 
induced to make the gift. 

I must also allude to the production of an account 
book by this lady, and an entry in it, which she said 
she had made in it showing that the sum of Rs. 186 had 
been paid by her to the defendant for the purpose of 
making “ a will. She admitted in cross-examination 
that the entry was made only three or four months 
ago. The entry itself shows interpolations. It was 
evidently made for purposes of this case. This book 
shows that the lady can read and write a little and 
she can also add. This according to the defendant 
proved that she was not ignorant, and the fact that she 
kept an account showed her business capacity. I am 
unable to draw the same inference. The accounts are 
kept in a very unbusinesslike way, and her know- 
ledge of Bengali seems to be of a very elementary 
character. The book also shows that she lends out 
small sums of money on interest which when collected 
helps to maintain her, and support a cow whinP 
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derived from the sums she had lent out. The fact, 
however, remains that the house is her most valu- 
able proioerty and the only source of a permanent 
income. She has examined one witness, her tenant 
named Srikrishna Mukerjee, but I am irnable to rely 
upon his testimony. As he said little of importance, 
I do not think it necessary to deal with his evidence 
any further. He pretended ignorance of several 
matters, specially about the institution of this suit 
which rather tended to show that he knew all about it, 
and that he was resj)onsible for the absurd story told 
b.y the lady in the witness-box. 

In this connection, I may refer to an incident 
which occurred during' the trial of this case. It was 
stated one morning that the case had been settled, and 
a document written in Bengali with the signature of 
this lady was produced. That document showed that 
the lady could not have understood her position when 
she signed it. It authorised her attorney to sell the 
house at a figure mentioned in it, and the proceeds of 
the sale were to be disposed of in paying the costs of 
botli parties, the amount to be paid to the defendant 
being speciflcallj’’ mentioned. I enquired wdrat the 
probable costs of the plaintiff wnre, and found that 
hardly anything was left for her at all. She said she 
had not realised that fact and had not been told. If 
she had understood the re.sult of the settlement, she 
would not have consented. Counsel on both sides 
agreed that no effect should be given to such a settle- 
ment ; and although the defendant had given instruc- 
tions to consent to the terms which had been formally 
proposed and accepted by him, his counsel refused to 
take auy advantage of the circumstance. In this, 
counsel upheld the best traditions of the Bar. 

I am referring to this incident to show how easily 
purclanasUn ladies in the position of the plaintiff can. 

67 
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be led to sign away their rights, even in matters of 
vital interest to them. It illustrates to my mind how 
easily they can be led or misled into such transactions. 
Everything was formally xierfect, and yet it was 
conclnsively showm that the plaintiff had not under- 
stood the effect of the proposed settlement. It also 
seemed to me that the price fixed for the sale of house 
in the document was for the benefit of Srikrishna 
Mukherjee. It is all important in these cases therefore 
to ascertain how the intention to give was created, 
and if the donor liad e.xercised a free and unfettered 
judgment and realised the consequence of her act : see 
Hncjuenin v. Baseley (1), also Hall v. Hall (2). The 
same principle has been accepted and acted upon in 
our Courts. I have no doubt in my mind tliat her 
intention was created by the defendant and his 
friends working ui)on her religious feelings, and at 
a time when she was in great mental distress and had 
also been ill. 


A story that the defendant was the plaintiff’s 
hhikshaputra has been put forward. It is mentioned 
in the deed of gift. The lady denies that he was her 
bliikshaputra. The defendant gives one version of the 
matter which differs entirely from that of Khettra 
Mohan Bhattacharjee. Learned counsel for the defend- 
ant conceded that the evidence about this was con- 
tradictory and unacceptable. It is impossible to attach 
weight to such evidence and to hold that the young- 
man was taken as the bliikshaputra of the plaintiff. 
Ihat the statement was introduced into the document 
shows that some weight was sought to be attached to 
it in justification of the gift, perhaps to show that the 
intention to give some valuable property to such a 
Iterson hiid been entertained by the plaintiff for a 

(1) (1807) 1 4 V(,s. 27.? ; (2) (1873) L. R. 8 Ch. App. 430 

1 Wli. & Tail. 7th Ed. 247. 440. ’ 
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long time. 


It is clear from her letters that this lady 
during her absence from Calcutta relied upon, the 
defendant to make realizations for her and to send her 
moneys. The letters also showed that she was in 
great distress. They are addressed to the defendant 
in language which shows the respect Avhich is due to 
a i^riest. The style is hardly that of one who had 
taken the defendant as her hhikshaputra. I, therefore, 
reject this part of the defendant’s story. 

The defendant states that he never intended to 
turn out this lady from the house, that she was to be 
in possession of the house as long as she lived, and it 
was not his intention to interfere with her collection 
of the rent. This he has repeated through his counsel. 
It is in evidence that even after the execution of the 
deed of gift the lady remained in possession, real ized 
the rents, paid Ooilectorate and Municipal taxes and 
paid tlie expenses of repairs of a substantial, character. 
If it was not the intention of the defendant “ to turn 
her out,” why does not the deed provide for it ? The 
attorney was not told of such an intention, or of any 
tacit understanding between the parties that she was 
to be in possession during her lifetime. The provi- 
sions of section 126 of the Transfer of Property Act 
could have been availed of to secure the lady’s position, 
and although I am not prepared to go to the extent 
contended for on behalf of the plaintiff that the 
absence of a power of revocation is enough to show 
that the document is invalid, I attach some importance 
to the fact of its absence. That I think is the re.s\rlt 
of the cases on this point; see Hall v. Hall (1). The 
attorney had not thought about the matter, and the 
provisions of the section were not present to his mind. 
I also attach much weight to the fact that in one 
matter at least, of great importance, the document does 

(1) (1873) L. E. 8 Oh. App. 430, 
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not express tue intention oi oneot the parties, namely, 
that of the acceptor. He has never treated himself as, 
or done any act to show that he was the owner. Long 
after the deed, he came to live in it for a few days only, 
and left it without demur, because the lady insisted 
upon his leaving it, even at a time when her feeling 
was ceasing to be friendly. 

Under all these circumstances, I hold that the 
defendant has failed to discharge the onus ; he has 
failed to show that the lady had exei’cised, or w^as in a 
position to exercise her free and unfettered judgment, 
and clearly understood what she was doing. The suit 
therefore succeeds, and I liold that the lady is entitled 
to the relief she has asked for, namely, that the docu- 
ment is to be set aside. Inasmuch as I disbelieve the 
evidence she has given, I disallow her the costs of the 
days taken up by such evidence, allowing her only 
two days’ costs of the hearing. 

Judgment for plaintiff. 

Attorneys for the plaintiff : Ghosh 4' Bose. 

Attorney for the defendant : Dwiiendra Mohan 
Ghosc. 
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PRIVY COUNCIL. 


CLARKE 


BRAJENDRA KISHORE ROY CHOWDHUEY, 

(AND ANOTHER APPEAL CONSOLIDATED). 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

i'^respass — Eight of Magistrate to order search for Arms — Crimmal Pro- 
cedure Code {Act F of 1898) ss. S6^ 94^ 96^ 105^ Schedule HI (5) 
— Jurisdiction to issue search-warrant — Arms Act (XI of 1878) 
s. 26 — Provision as to recording grounds for belief in s. 26^ lohether 
mandatory or directory — Protection of Judicial Officers — Dhectmg 
search where offence has been committed is judicial action — Charge of 
want of bondfldes and malice reprobated. 

For sometime prior to 27th April 1907, much ill-feeling existed in 
and about Jamalpore, a subdivision of Mymensingh, between the Hindu 
and Mahomedan communities, and much excitement and resentment had 
been aroused on account of the action of the Hindus in attempting some 
days before that date to enforce a boycott of bideshi or foreign goods. 
On 27th April, at night, a Mahomedan was wounded by a revolver shot 
fired oy one of a party of Hindus, dressed as Mahomedans, wlio after 
the occurrence took refuge in some cutcherries belonging to the leading 
zamindars of the neighbourhood who were active sympathisers with the 
action of the Hindus. A crowd of Mahomedans at once collected, and 
proceeded to the cutcherries but were prevented from attacking them by 
the District Superintendent of Police, and the Subdivisional Officer, wlio, 
liearing of what iiad occurred proceeded to the cutcherries, and restrain- 
ed the mob, tlioreby averting a serious riot, A large number of Hin- 
dus, some of them witli. arms, had collected in a temple close by, 
and having bolted and barred the doors refused admittance whicli was 
demanded by the District Superintendent of Police and the Subdivisional 
OfliLei. Sliots were fired from inside the temple and a man in the crowd 
outside was wounded. The District Magistrate was then sent for and on 
Ids anival on the morning of 28tli April, he decided, in consultation with 

Present : Lord Macnagbten, Lord Atkikson, Lord Shaw, Sir John 
Edge and Mr. Ameer All 
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tlie District Superinteodeiit of Police and the Subdivisiooal Officer, that 
it was necessary to search tiie cutcherries to obtain possession of the arms 
used on the 27th, and others which it was reported to them were con- 
cealed there ; and also for the purpose of, and in connexion with, tlie in- 
vestigation of the offences committed. The cutcherries were found locked, 
GiioWDiiURr. no officer or servant of the zamindars could be found, they 

were broken open under the District Magistrate’s orders and instructions, 
and a search was made therein by tlie District Superintendent of Police and 
tlie men acting under his orders. No arms of any kind were found. In 
a suit for trespass against the District Magistrate, instituted by one of the 
zamindars whose cutcherry had been searched : — 

UeM (reversing the decision of the first Court and of the inajority 
of the Appellate Court, and upholding the decisloii of Brett J), that the 
search was warranted by the Code of Criminal Procedure (Act V of 1898). 
A serious offence had been committed against the public tranquillity into 
which it was the duty of the District .Magistrate to enquire, and by 
viitue of his superior rank he was, at Jarnalpore, the proper person to 
conduct the enquiry. By section 3(), Schedule III, and section 96 of tlie 
Code the power of issuing a search-wan-ant was among Ids “ ordinary 
powers, and therefore under section 105 lie liad power to direct a search 
to he made in his presence if he thought it a'ivisable to do so. 

ihat being so, it was unnecessary to decide on the other defences set up 
but, (agreeing with the majoidty of the Court of Appeal) that the 

District Magistrate not having complied witli the preliminary condition 
prescribed by section 25 of the Arms Act (XI of 1878) could not defend 
Ins action under that Statute. Also (agreeing with Brett J.) that the Dis- 
trict Magistrate iii directing a general search of the plaintitf’s cutcherry 
in view of an enquiry under the Criminal Procedure Code, was acting 
in the diseliarge of Ids judicial functions and, had it been necessary, might 
have appealed for protection to Act XVIII of 1850. 

The charge of personal misconduct advanced and reiterated without any 
shadow of proof deserved the severest reprobation. 

Two consolidated appeals (65 and 66 of 1911) from 
a .Rxdgnient and decrees (20fcli February 1909) of the 
High Court at Calcutta in its x4.ppellate Civil Jurisdic- 
tion, wliicli affirmed the jadgment and decrees (19th 
June 1908) of tlie same Court in the exercise c# its 
Ordinary Original Civil Jurisdiction 

The defendant was the apjiellant to His Maiestv 
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The 031 ly questions for determination in these 
appeals were as to whether a search made under the 
direction of the appellant as Chief Magistrate of the 
District upon the premises of the respondents consti- 
tuted an actionable trespass, and whether the appellant 
was liable in damages therefor. 

Both the suits out of which the present appeals 
arose were instituted on 25th July 1907 in the Court 
of the third Subordinate Judge of Mymeusingh ; the 
plaintiffs being respectively Brajendra Kishore Roy 
Chowdlniry, the respondent in appeal 65, and Srimati 
Bisweswari Debi Chowdhurani, the respondent in 
api)eal 66. The allegations made and. the reliefs 
sought by the two plaintiflfs were similar as was the 
defence in each suit. 

The suits were, by an order made in the exercise 
of the Extraordinary Original Civil Jurisdiction of 
High Court, transferred from the Court of the Subordi- 
nate .Judge to the High Court and came on for hearing 
before Fletcher J., sitting in exercise of the Ordi- 
nary Original Jurisdiction of the Court, who gave the 
plaintiff a decree for Rs. 500 with costs. An appeal 
by the defendant was heard by Sir Francis Mac- 
lean C.J. and Harington and Brett JJ. and the 
decree of the first Court was affirmed (but with- 
out costs) by a majority of the Court (Brett J. 
dissenting). 

The facts of the cases and the j)leadings are fully 
stated in the report of the appeal to the High Court 
which will be found in I. L. R. 36 Calc. 433 where the 
judgments of the Original and Appellate Courts are 
set out. 

An application to the Higli Court for leave to 
appeal to His Majesty in Council was refused ; but 
by an order of His Majesty in Council on 30th June 
1910 special leave was granted on the appellant’s 
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iiuaeiuiKmg to abide by any order as to costs that 

Clarke Lordships might see fit to make oo the hearing 

of the appeal. ° 

RAJENDRA 

Kisiiore 

Roy On these appeals, 

OWDHLlRY. 

hrle Hichards, K.C,^ and Kenworthy Broivn^ 
for the appellant, contended that on the evidence the 
necessity and justification for the search had been 
established ; and the honcl fide belief of the appellant 
and of the Superin fendent of Police, and substantial 
ground for their belief that arms were concealed in 
the cutclierries had been proved. TJie law applicable 
to the case was not the common hxw of England as 
held by the Courts below, but the rule of justice, 
equity, and good conscience ; and the Acts pleaded in 
. defence were, it was submitted, sufficient, under the 
circumstances, to justify the search ; which therefore 
did not constitute an actionable trespass. Reference 
was made to the Criminal Procedure Code (Act V of 
1898X sections 94, 95, paragraph 2 (as to production 
and inspection of documents and other things), 96 (as 
to issue of search-warrants), which section was not 
imited to specific offences against specific individuals, 
(powei to impound documents or thing's) 105 
(power of Magistrate to direct a search in anv place 
for the search of which he is competent to ffisiie a 
search-warrant), 154-160 (information of offence and 
power of investigation), 165 (power of search by 
po ice officei), under, which the appellant was justified 
and protected. Section 96 was not confined to a person 

rlTfi " " i“ 94 : section 32 

^ates, the words being used interchangeably • the 

Sift) 7 n a„a 

(Al of 18/8), sections 2o, 26. Tim 



and intended to be made, under the powers conferred 
by the Criminal Procedure Code in connexion with the 
offences committed with firearms, as well as under the 
Arms Act, and not only under the latter Act as was 
wrongly held by the first Court. The mere fact that 
the appellant did not “record the grounds of his 
belief ” that there were arms concealed in the building 
before making the search., did not prevent liim from 
taking advantage of section 25 of the Arms Act as a 
protection. The words “ having first recorded the 
grounds of Ids belief,” were, it was submitted, merely 
directory and not mandatory. Reference was made 
to Liverpool Borough ’Bank v. ITwrwer (1) per Camp- 
bell L. C. : Margate Pier Company v. Hannam (2) 
per Abbott C. J. : King v. PattesonCS) per Parke J. : 
and Maxwell on Statutes, 4th Ed. 554. 

But in any event the appellant was protected by 
Act XYIII of 1850 ; there was no doubt he was acting 
in a judicial capacity: see Hope v. Evered (4) per 
Coi EEIDGE, C. J. ; Lea V. Charring ton (5) per Pollock 
B. ; Mahomed Jackariah^ Co. v . Ahmed Mahomed (6) ; 
and Seshaiyangar v. Ragimatha Hoiu (7) per Scot- 
land C.J. 

Be Oruyther, K.C., and J.M. Par'ikh, for the res- 
pondents, contended that the search, under the cir- 
cumstances, and in the way it was made, was not 
justified. It was a general search for arms, and not 
for any particular weapon. The appellant had not 
acted with any judicial discretion : he made up his 
mind to search all the Hindus for arms, and he did so, 
and made a general search of the cutcherries, and the 
occasion and the circumstances did not justify his 

(1) (18H0) 30 L. J. Ch. (N. S.) 379. (5) (1889) L. R. 23 Q. B. D. 45. 

(2) (1819) 3 B. & Aid. 266, 269. (6) (1887) I. L. E. 15 Calc. 109, 

(3) (1832) 4 B. & Ad. 9. 139. 

(4) (1886) L. R. 17 Q. B. D. 338. (7) (1870) 5 Mad. H. 0. 345, 353. 
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action. The search was not and was never intended 
to be a .search under section 165 of the Criminal Proce- 
^ duie Code: there was no evidence that any police 
officer made the search, or caused the search to be 
made under that section which related to the produc- 
tion of a document or thing necessary to ati investiga- 
tion. To justify a forcible entry on another man’s 
property some authority for doing so must be shown, 
and that such forcible entry was necessary. There 
was no proper authority here. As to this there were 
concurrent findings by the first Court, and by the 
majority of the Appellate Court as to the character 
and nature of tlie search that was made. The action 
of tlie appellant was not warranted by the Criminal 
Procedure Code. The powers of the various c]as.ses of 
Magistrates and other Judicial Officers were specified in 
sections 31, 32 and Schedule II, column 8. In such a 
aise as this a Magistrate could not take action without 
initiation. Reference was made to the Criminal 
Procedure Code, sections 106, 107, 109, 133, 149, 155, 
156, 157, 160, 161, where the action of a Magistrate 
must be founded on information, or report of the 
police after “ inquiry ” or “ investigation ” ; see section 
and (7), Chapter XV, sections 190, 191, where he 
cannot take cognizance of an offence without (a) a 
complaint, (6) a report from the police, or (c) informa- 
tion from a person other than the police. In such 
cases the Magistrate must be sitting as a Court, or 
acting in a judicial capacity. Some cases the Magis- 
trate cannot deal witli himself, but must refer them 
to the Sessions Court or the High Court. If he acted 
on his own suspicion or knowledge (as he did in the 
present case) he must issue a summons or a warrant ■ 
see sections 68, 75, 94, 165, 200, 204, 206, 241, 251 
In the present case the appellant, as a Magistrate 
was not sitting as a “ Court ” and uo “ proceeding ” or 
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“inquiry” bad been initiated before liim : be could 
not, under section 105, with sections 94 and 96, have 
issued a search-warrant, nor institute a search. Hash 
Behanj Lai Mandal v. Emperot'' (1) ; In re Harilal 
Biich (2). The words of section 96 are “ if any 
Court ” which did not include a Magistrate acting in 
the collection of evidence. 

The api^ellant was not acting judicially and there- 
fore was not protected under Act XVIIl of 1850. 
Reference was made to Doswell v. Impey (3) ; Houlden 
V. Smith (4). Bond fide belief in his j)ower to try 
the case must be shown : Mitchell v. Foster (5), and 
Sinclair v. Broughton (6). 

As to section 25 of the Anns Act the api)ellant was 
not entitled to rely upon it not having (as he liimself 
admitted) complied with its provisions by recording 
his grounds for believing arms were in the cutcherries. 
The first Court thought the defence under the Arms 
Act was merely an afterthought, and, it was submit- 
ted, the appellant did not come to any conclusion as to 
any arms being in the house, so as to entitle him to 
proceed under the Arms Act on any information he 
received. See rules under the Arms Act in Nor tin 
Western Provinces. It was also contended that the 
first Court rightly held that the appellant exercised no 
control over the manner in which the search was con- 
ducted, and that so carried out it was not warranted’ 
by law, and was an actionable wrong. 

Sir Erie Richards., K.G., in reply. Section 96 of 
the Criminal Procedure Code did not contain the words 
“by or before a Court, ’ and therefore was not limited 

(1) (1908) I. L. R. 3.5 Calc. 1076, 1081. (4) (1860) 19 L. J. (N. S.) Q. B. 170. 


(2) (1897) I. L. R. 22 Rom. 949, 

955, 956. 

(3) (1823) 1 Bum. & Ores. 163 ; 

1 L. J. (0. S.) Q. B. 99. 


(5) (1840) 12 Ad. & E. 472 ; 

9 L. J. (N. S.) M. C. 9,5. 

(6) (1882) I. L. R. 9 Calc. 341 

L. R. 9 1. A. 152. 
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in the way contended for the respondents. Where 
Clakkk powers were given to particular Judicial Officers, the 
Brajendra officer was specified. If to a “ Magistrate ” 

Kishobe the word “Magistrate” was given. But where the 
Chowmuuy, word “ Court ” was used it was meant to extend to all 
Judicial Officers. Taking cognizance of a case was not 
limited to cases the Magistrate has actually before 
him. There was no power to make rules under the 
Aims Act. The appellant was acting in a judicial 
capacity. Reference was made to 11 & 12 Viet. c. 44 
under which all cases of Justices jurisdiction came; 
and to Calder v. Halket (1). 


June 18. 


The judgment of their Lordships was delivered hy 

Lord Macnag-hten. The pecuniary amount in- 
volved in this appeal is comparatively trifling. But 
the case is one of grave importance, and their Lord- 
ships are compelled to add that, in their opinion, there 
has been a serious miscarriage of justice in both the 
Courts which dealt with the matter in India. 

In April 1907, Mr. Clarke, the ajipellant, was the 
District Magistrate of Mymensingh, an extensive 
district in the Province of Bengal. The principal suit, 
the result of which governs this consolidated appeal, 
was brought by the first respondent, as plaintiff, claim- 
ing damages for trespass on the allegation that 
Mr. Clarke had illegally and wantonly searched his 
cutcherry, and that Mr. Clarke had not only acted 
illegally, but that he had acted out of personal malice 
and ill-will. The suit, originally brought in the Court 
of the third Subordinate Judge of Mymensingh, was 
aansferred, at the plaintiff’s instance, to the High 
Court in Its Extra-ordinary Original Civil Jurisdiction. 

I was tried by Fletcher, J. He found in favour of the 
plaintiff and gave a decree for Rs. 500, but without(?) 

(1) (1840) 3 Moo. P. c. 28, 74 ; 2 Moo. I. A. 293, 307. 
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costs. Costs were not awarded to tire successful plain t- 
iff on account of the charge of personal misconduct 
which his Lordship held to be unfounded and grossly 
improper. Mr. Clarke appealed to the High Court in 
its Appellate Jurisdiction. The plaintiff filed cross- 
objections reiterating his charge of personal miscon- 
duct. The Court of Apjieal, consisting of the late 
Chief Justice and Harington J. (Brett .T. dissenting) 
dismissed the appeal but without costs. 

The result is that a Magistrate placed in a very 
difficult position and called upon to act on a sudden 
emergency has been adjudged guilty of trespass and 
subjected to a fine though he seems to have acted 
properly, wdth courage and good sense, and strictly in 
accordance with the powers committed to him. 

The facts of the case are not reallj^ in dispute. 

Jaraalpur is a subdivision of Mjnnensingh. The 
zamindars in that part of the coxrntry are Hindus, 
most of them, apparently, absentees living in Calcutta. 
The bulk of the population is Mahomedan. For some 
time before the occurrence which led to this suit 
owing, it w’-as said, to the measure known as the Parti- 
tion of Bengal, there had been a good deal of disaffec- 
tion and excitement in the district, and the relations 
bet-ween the Hindus and the Mahomedans were 
dangerously strained. 
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On the 21st of April 1907 there was a large fair or 
mela held at Jamalpur. Some Hindus, apparently at 
the instance of the servants and agents of the plaintiff 
and his co-sharers, known collectively as the Gouruck- 
pur (? Gouripur) zamindars, tried to xirevent the sale of 
bideshi or foreign goods. The Mahomedans resented 
this attempt. There were serious disturbances out of 
which there sprang up a bitter feeling between the 
Hindus and the Mahomedans. On the evening of the 
27th of April some Hindus dressed or supposed to 
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be dres.sed in Mahomedan cJotbes were observed 
wandering about tlie town. Tliey were followed by 
a band of Mabomedans. The Hindus turned on the 
men following them and fired three or four revolver 
shots and a Mahomedan was wounded. An uproar 
followed. Mr. Barniville, tlie Subdivisional Magis- 
trate of Jainalpur, and Mr. Luifinan, ihe District 
Superintendent of Police, who were then in the Dak 
Bungalow, hastened to the scene of disturbance. They 
met some Mabomedans carrying away the wounded 
man, and they received information that tlie persons 
who liad committed this offence had fled in the direc- 
tion of the cutcherries of tlie Gouruckpur (?) zainindars. 
These cutcherries appear to be close together in an 
open piece of ground. Hard liy is a temple of Tliaku- 
rain Doya Moyee. An excited crowd of Malioinedans 
was collected there apparently bent on attacking the 
md, cherries. The Subdivisional Magistrate and the 

District Superintendent of Police found 40 or 50 men 
armed with lathies. After they had disarmed them 
they were told that armed men were concealed in the 
temple. They went there. They found the doors 
Jocked and were refused admittance. The Subclivi 
sional Magistrate ordered the persons inside to open 
the doors assuring them of protection. In response 
several sliots were fired from inside, and a man was 
wounded slightly. The two officers then withdrew 
aftei dispersing the Mahomedan crowd outside 

The Subdivisional Magistrate wired at once to the 
0()mmissioner of the Divi-sion, and the District Super- 
111 enc ent of Police sent a telegram to Mr. Clark to 
the following effect : 

“ Serious riot just averted, come at once.” 

Mr. Clarke received this telegram at 2 am on the 
ouinung pf the 28th of April. He started for Jamalpn: 

> ' c lust train, and arrived there at 10 A.M. On 
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found tlie following telegram from the 


Urgent’ 


liis arrival he 
Commissioner headed 

“ Barniville has wired for available armed police by special train, saying- 
serious disturbance impending. What do you know ? Can you send 
Gurkhas from Mymensingli to be replaced if required by men from here ? — 
Dacca. ” 

Mr. Clarke, who had spent most of his time after 
the meld disturbance between Jamalpur and Mymen- 
singh, and knew the state of feeling in the district, 
took counsel with the Superintendent of Police and 
the Subdi visional Magistrate. Prom what he heard 
and from what he knew himself he came to the con- 
clusion that it was his duty to search the cutcherries. 
And accordingly he did so, accompanied by the Sub- 
divisional Magistrate, the police officer, and a force of 
police. The plaintiff’s cutcherry was found locked. 
It seems that tlie jamadar in charge of the building 
had locked it up, and left at 1 P.M. There was no 
one on the ground to open the doors. So the doors 
were forced open. Boxes in the cutcherry were also 
opened and their contents taken out. The actual 
search within the birilding was made by the jiolice, 
but Mr. Clarke had cliarge and direction of the whole 
proceeding. He remained outside. 

There was nothing of an incriminating nalure 
found in the cutcheri'ies. 

The question and the only question on this appeal 
is whether Mr. Clarke was authorised by law to make 
the search. That depends on the provisions of the 
Code of Criminal Procedure and on nothing else. 

It cannot be denied that a serious offence had been 
committed against the public tranquillity and that 
xrnder the Indian Penal Code (which defines offences 
against the public tranquillity and is summarised in 
Chapter VIII, of Schedule II, of the Criminal Procedure 
every member of the unlawful assembly from 
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XM ui me uoue provides tiiat every 

offence shall ordinarily be enquired into, and tried by 
a Court within the local limits of whose jurisdiction it 
was committed. Mr. Clarke, by virtue of liis superior 
rank, superseded the Subdi visional Magistrate, of 
Jamalpur, and properly assumed jurisdiction there. 

An enquiry under the Code is a proceeding distinct 
from a trial. There is- no definition of the word 
“enquiry” in the interpretation clause, section 4. 
But tliere is this explanation of the term as used in the 
Code : — ' 

ik) Enquiry includes every enquiry other than a trial conducted under 
this Code l)y a Magistrate or Court.” 

Section 36 is in the following terms; — 

“ All District Magistrates, Subdivisional Magistrates, and Magistrates of 
the first, second, and third classes have the powers hereinafter respectively 
conferred upon them and specified in the third schedule. Such powers are 
called tlieir ‘ ordinaiy powers.’ ” 

Schedule III, referring back to section 36 defines 
the “ordinary powers” of Provincial Mauistrates' 


96o 
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Tlien section 105 i)rovi(ies as follows: — 

“ Any Magistrate may direct a search to be made in his presence of any 
place for the search of wliich he is competent to issue a search-warrant.” 

It seems clear from tliese sections and Scliedule III 
that Mr. Clarke wms authorised by the Code to direct a 
search of the plaintiff’s cutcherry in his presence if he 
considered it advisable to do so. 

Now the learned Trial Judge disposes of Mr. Clarke’s 
defence in rather a summary manner. Beyond refer- 
ring to section 105 he does not consider or refer to any 
one of the sections on which the defence is based, nor 
does he deal with Schedule III at all. All that the 
learned Judge says on this part of the case is this : — 

“ It is obvious in the present case the defendant was not competent to 
issue a search warrant under the provisions of the Criminal Procedure Code. 
The defendant was not acting as a Court within the meaning of section 94 
of the Criminal Procedure Code, as there was no proceeding pending before 
him.” 

On appeal the late C. J. and Harington J. took 
the same view and dealt with fche matter much in the 
same way. After citing section 105, the learned C. J. 
proceeds as follows 

“The Magistrate can only act under this section where he is competent 
to issue a search-warrant. Tliat takes us to section 96. Tliat section 
applies to the issue of a search-warrant by the Court. Here the defendant 
was not acting as a Court, and all that section 105 enacts is that instead of 
the Court issuing a searcli- warrant the Magistrate may direct a search to be 
made in his presence. It is reasonably obvious why' this power is given to 
a Magistrate, but the section does not assist the present defendant.” 

The opinion of Harington J. is to the same effect. 
He says : — 

“ In my opinion section 96 only authorises the Magistrate to issue a 
search-warrant when sitting as a Court, i.e.^ when some proceeding under 
the Code has been initiated before him. And this view is strengthened by 
the form of the search-warrant given in Schedule V which recites that 
information has been laid or complaint has been made.” 

If his Lordship had read to the end of the form in 
Schedule V he would have seen that it disposes of 
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his theory altogether. The form contemplates the 

Clarke issue of a search warrant before any proceedings of 

any kind are initiated and in view of an “ enquiry 
Beajendea 1 , , 1 1 „ ^ 

Kishoee about to be made. 

Chowdhuey. would seem that the Trial Judge and both the 

learned Judges who formed the majority of the Court 
of Appeal were misled by the use of the word “ Court” 
in section 96. For the sake of brevity the Code uses 
the terms “Court” and “Magistrate” generally, if 
not always, as convertible terms. Section 6 headed 
“ Classes of Criminal Courts ” enacts that : — 

Besides the High Courts and tiic Courts constituted under any law 
under this Code for the time being in force there shall be five classes of 
Criminal Courts in British India, namely : — 

i. Courts of Session. 

ii. Presidency Magistrates. 

iii. Magistrates of the First Class. 

iv. Magistrates of the Second Class. 

V. Magistrates of the Tliird Class.” 

Section 36 taken in conjunction with Schedule III 
places the matter beyojid all doubt. The ordinary 
powers of all Provincial Magistrates are declared to be 
. those “ hereinafter conferred upon them and specified 
in the third schedule.” That means : conferred upon 
them by the Act and specified in the third schedule 
to the Act. As appears by the schedule the power 
to issue search warrants is specified among the 
“ ordinary powers ” of all Provincial Magistrates, 
but the only .section conferring the power is section 
96 to which the schedule itself refers. 

It seems to their Lordships therefore clear that 
wJiat Mr. Clarke did was warranted by the .Code. If 
that be so, there is an end of the case. 

Two other iDoints were discussed by the Trial 
Judge and the learned Judges of Appeal at much 
greater length than the ground on which the real 
defence to the action was based. It seems that the 
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Cmon-gamhlinQ—''- Gambling ” and “ W( 
cuita Polke Act {Beng. IV of ISi 
1S97\ s. 44 — Common gaming house- 
gamhling not a game of contest. 


Betting must always be 
apart from stalves being laid 
in a public place, is not penal. 
Playing with cards, dice 
Tiie oli'ence as created 
one, and notliing has ever 1 
form of betting or wageriiu 
the single case of rain-gambliiij 
this, extraordii 


1 or money is penal if done in a public place, 
by the Calcutta Police Act is a purely technical 
been done on this side of India to include any 
Lg without instruments in tlie offence, except in 
ig without a machine ; and in order to include 
nary legislation has had to be undertaken to make the books 
and registers in whicli rain-gambling wagers are entered and all other 
documents containing evidence of such wagers instruments of gaming. 

Gaming 's playing at any game, sport, pastime or exercise, lawful or 
unlawful, for money or any other valuable thing which is staked on the 
lesult of the game, i.e., which is to be lost or won according to the success 
or failure of tiie person who has staked. 

lieg. V. A4.shion (1), Lockwood v. Cooper (2) referred to. 

Wagering wdiich includes betting is making a contract on an unas- 
certained event past or future 
interest other than that created 
to gain or lose according as tin 
other. 

Carlill V. The Carbolic Smok 


Ball Go. (3) referred to. 

'■Criminal Kevision, Nos. 636 and 637 of 1912, against the order 
:eays, 2nd Presidency Magistrate of Calcutta, dated May 6, 1912. 

d) (1852) I EL & Bl. 286. (2) [1903] 2 K. B. 428. 

(3) [1892] 2 Q. B. 484. 
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I 


Cotton -gambling is ‘ betting ’ pure and simple. 

Rari Singh v. Jadu Namlan Singh (1) referred to. 

The facts are sliortly these: The first accused was 
charged under section 44 of the Police Act with being 
the owner or keeper, and the other accused with 
assisting in the management of a common gaming 
house at 20-1, Bow Bazar Street, where wm.s carried on 
what is knowm as cotton figure gambling. 

Cotton figure gambling consists in betting on 
the last figure of the average of the figures of the 
prices of cotton in New Orleans and New York 
cabled out by Reuter — four of the prices being 
future inices and one ijrice being known as “ spot.” 
It was proved that the first accused had rented the 
premises No. 20-1, Bow Bazar Street, and that persons 
of all classes, creeds and ages resorted to the premises 
to gamble, and that no restriction -was placed upon 
the persons from whom the accused accepted wagers. 

The accused made no statement. It was contended 
on his behalf that gaming and wagering were distinct 
inasmuch as “gaming” involved a contest. It was 
further contended that rain -gambling, which was 
merely wagering, has been expressly legislated against 
and therefore all other form of wagering were legal. 

The 2nd Presidency Magistrate convicted the 
accused under s. 44 of the Police Act (lY of 1866) and 
sentenced them to one month’s rigorous imprisonment. 
Thereupon, the petitioners moved the High Court and 
obtained the present Rule. 
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2^Tie Stcinding OquusbI (Mr. JB, (7. ]i£ifter) (with 
him Mr. S. Roy), for the Crown, submitted that it was 
a limited Rule, confined only to a point of law, and 
that point of law was whether cotton figure gambling 
came within the scope of the Act under which the 


(1) (1904) I. L. E. 31 Calc. 542 ; 8 C. W. N. 458. 
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petitioner lias been convicted. He admitted that 
there was a distinction recognised between gaming 
and V agering, but he contended that this was g’aining 
and not wagering, la. Queen-Empress y. Narottam 
Das (1) the question was one of rain-gambling which 
did not depend on any act of the parties. Here it was 
not so. Here you had to add up the figures, divide, 
and so on. Further, even if the game was a perfectly 
lawlul one, it wonld be an offence if it was played in a 
common gaming house. The Century Hictionarv and 
the Encyclopaedia Britannia, lltli edition, voi. II., 
p. 446, referred to. It was further submitted that in 
gaming some instrument was always required ; while 
in wsigering it need not be so. The instruments here 
were the board, vouchers, books, etc. (e.Khibts in the 
case). If these were necessary — and it was submitted 
that they were necessary — for tlie purpose of the game, 
then they were instruments of gaining. He relied on 
the case. Anonymous Reference (2), by the Recorder 
of Rangoon, which was a case of lottery, and 
submitted that when an exposition of law had been 
made and was not reversed by subsequent legisla- 
tion, the presumijtion was that the Legislature was 
cognisant of it and had impliedly given sanction to it : 
Toilet V. Thomas (3). 

Mr. Jackson (with him Mr. St. John Stephen, Mr. 
0. R. Das, Mr. Rhuda Biikhsh and Babu Manmatha 
Nath Mukey'jee),'\n of the Rule, referred to 

In re Hallett s Estate (4) ; Queen-Empress v. Grovind 
(.S) 5 Queen-Empress v. Kan^x (6) ; Emperor v. 
Tribhovandas (7) ; Emperor v. Jusub Ally (8), though 
not called upon. 

Cur. adv. vult. 

(1) (1889) I. L. R. n Bom. 681. (5) (1891) I. L. R. 16 Bom. 283. 

(2) (1869) 12 W. B. (Cr.) 34. (6) (1892) I. L. R. 17 Born. 184. 

(3) (187i) L. B. 6 Q. B. 514. (7) (1902) I. L. R. 26 Bom. 533. 
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Holiviwood and Imam JJ. The question upon 1912 
which this Rule was issued is whether a certain form Ejim pkatap 
of gambling which has become well-known in Calcutta 
as cotton-gambling comes within the provisions of 
section 44 of Act IV of 1866 as amended by Act III 
of 1897 (B.C.). 

We may say at the outset that this is a pure 
question of law and has nothing to do with the nature 
and effect of the particular form of gambling now 
under consideration, which may be, and in our opinion 
is, a most pernicious form of gambling, and yet may 
not be rendered penal by the Act under which these 
convictions have been held. 

The offence which is created by section 44 of the 
Calcutta Police Act is that of owning or keeinng oi 
being employed in a common gaming house, or 
advancing or furnishing money for the purpose of 
gaming with persons frequenting that house. 

The question then that arises in this case is 
whether the premises in which the defendant carried 
on this cotton-gambling is “ a common gaming house ” 
within the definition given in the Act. That defini- 
tion is The words ‘ common gaming house ’ shall 
be taken to mean any house, room or irlace in which 
cards, dice, tables or other instruments of gaming are 
kept or used for the profit or gain of the person owning 
or keeping such house, room or place, whether by way 
of charge for the use of the instruments of gaming, or 
of the house, room or place or otherwise ” (section 3, 

Act IV of 1866). By Act III (B.C.)of 1897 the follow- 
ing was added to the definition of “ common gaming 
house ” in section 3 of the Calcutta Police Act, 1866 : 

“ or in which rain-gambling, that is to say, wagering 
on the occurrence or non-occurrence of rain, is carried 
on for the profit or gain of any such 
aforesaid. ” 
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After the said definition was inserted : “ ‘gaming’ 
shcdl include rain-gambling ; ‘instruments of gaming’ 
shall include books or registers in which rain-gamb- 
ling wagers are entered, all other documents con- 
taining evidence of such wngers, and anything used 
as a means of rain-gambling.” Clearly, therefore, by 
this enactment the Legislature declared that it was 
doubtful whether rain-gambling came within the 
scope of the Act before this amendment, and if it was 
doubtful there could be no conviction. 

In the year 1889 the Bombay High Court had held 
in the case of Queen-Empress v. Narottamdas Moti- 
ram(l) that Bombay Act IV of 1887, a similar Act 
to the Calcutta Police Act, did not a 23 ply to betting, 
and that there was no law in India which made 



betting illegal. Tnere is a distinction between betting 
and gaming, and to constitute a game there must be 
a contest and an active participation of certain persons 
is also necessary— merely watching rainfall w^as no 
contest and no active participation taken by the 
bettors. Rain-betting is therefore not a game, and 
the 2 )lace where it is carried on is not a “ common 
gaming house.” In the year 1904, seven years after the 
Amending Act III of 1897 dealing with rain-gambling 
had been passed, this ruling was considered by a 
Bench of this Court in the case of Hari Sing v. Jadu 
Nandan Sing (2) where it was held that the machine 
known as, “ little horses ” was an instrument of 
gaming and that the act complained of was done in 
a imblic iilace. 

These, as jiointed out by Chose J., were the only 
points for decision, and he held that the questions 
decided in the Bombay case which was mucli pressed 
before this Court was not in point, as it certainly is 
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game is i^layed in a public place. Playing with cards, 
p dice or money is penal, if done in a public place, 
whether it is ostensibly for money or not. It may be 
that horse racing if it degenerates into nothing but 
an occasion for betting becomes gaming, but that is 
because the race-horses may as Stephen J. points out 
then probably become instruments of gaming. We do 
not .say that they do, but the criminality if any lies 
not in betting but in placing stakes publicly upon 
instruments of gaming for the pecuniary benefit of 
those who keep the racing establishment. 

The offence as created by the Calcutta Act is a 
purely technical one and nothing has ever been done 
on tliis side of India to include any form of betting 
or wagering without instruments in the offence except 
in the single case of rain-gambling without a machine, 
and in order to include this extraordinary legislation 
has had to be undertaken to make tlie books and 
registers in which rain-gambling wagers are entered 
and all other documents containing evidence of such 
wagers instruments of gaming. 

This they could not possibly be except for this 
express enactment, for evidence of a transaction can- 
not be the cciusct ccii'Csci^is or in.stmment for carrvin^ 
out that transaction. 

This has a most important bearing on this case 
since as we shall presently see the only alleged instru- 
ments of gaming produced in this case are the books 
and papers, notice boards and lists of prices which 
furnish evidence of the gambling ujaon cotton quota- 
tions which is the subject of this rule. 

The distinction between gaming and wagering is 
clearly laid down by certain English authorities, 
and though the English Statutes do not apply in this 
couirtry the distinction between wagering and gam- 
ing which has never been defined in any Indian A ct 
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may very well be gathered from the considered find- 
ings of English .Judges. Uam Pratap 

Gaming is playing at any game, sport, pastime or Nemani 
exercise, lawful or unlawful, for money or any other Emperoe. 
valuable thing, which is staked on the result of the 
game, i.e., which is to be lost or won according to the 
success or failure of the person who has staked. Beg. 

V. Ashton (X), Lockwood y. Cooper (2). Wagering 
which includes betting is making a contract on an 
unascertained event past or future (in which the 
parties have no pecuniary interest other than that 
created by the contract) by which the parties are to 
gain or lose according as the uncertainty is deter- 
mined one way or the other : Carlill v. The Carbolic 
Smoke Ball Co. (3). The general effect of the legal 
meaning of these terms as interpreted by the Judges 
is well set out by Mr. W. F. Craies, the well-known 
authority on the Interpretation of Statutes, whose 
remarks we may adopt as expi’essing our own view 
on the subject. “It is somewhat diflicult,” he says, 

“ exactly to define or adequately to distinguish these 
terms of allied meaning. The word ‘ game ’ is 
applicable to most pastimes and many sports irres- 
pective of their lawful or unlawful character. ‘ Gam- 
ing’ is now always associated with the staking of 
money or money’s worth on the result of a game 
of pure chance or mixed skill and chance, and ‘ gam- 
bling ’ has the same meaning wdth a suggestion that 
the stakes are excessive or the practice otherwdse 
reprehensible, while wager and wagering are apxolied 
to money hazarded on any contingency in which the 
person wagering has no interest at risk other than 
the amount at stake. Betting is usually restricted 
to wagers on events connected with sports or games, 

(1) (1852) 1 El. & Bl. 286. (2) [1903] 2 K. B. 428. 

(3) [1892] 2 Q.B. 484. . 


f| 
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^ and ‘lottery ’applies to speculation to obtain prizes 

Ram Pbatap or cliaiiCG.” 

Nehani We mention this last because reference 1ms been 
Empebob. made at the bar to the case of Anonymous Seference 
by the Recorder of Rangoon (1) dated 28tli July 1869 
upon Act III of 1867, an Act which contained similar 
provisions to Act lY of 1866. There it was held that 
lottery tickets by reference to which it is to be 
decided whether the holder or purchaser wins the 
whole or any part of any stakes are instruments of 
gaming similar to cards. This is not a judicial deci- 
sion inasmuch as no sijeciflc case was before the 
Court, but any dictum of Barnes Peacock 0. J., and 
Dwarka Nath Hitter J. carries with it weighty 
authority. But all that this amounts to is that a 


Court, but any 
Dwarka Nath 
authority. But 


lottery is a game inasmuch a.s an apparatus (usually a 
barrel) containing numbers corresponding to the 
tickets purchased by the share-holders is used for 
drawing and the drawers are players who are on the 
same footing as persons drawing from a pack of cards 
to see who gets the highest or lowest card. But we 
may accept this dictum without in any way impugn- 
ing the facts of this case. 

So it was held in ToZfeff v. T/iomas (2), that a “ Pan 
mutuel" machine for registering bets is an instrument 
of gaming, but it has never been held that a betting 
book or a notice in the newspapers giving the odds 
are instruments of gaming though it has been held 
under a special Statute which has no application to 
Indm that boards showing the odds at race courses 
are instruments of gaming. Now what are the facts 
here? People are invited to bet on the odds offered 
by the defendant, who is pro tanto a bookmaker, 
on certain figures. They can choose any figure from' 
to 10 or any combination of figures and they can 

(1) (1809) 12 w. R. Or. 34. (2) (1871) 6 Q. B. 514. 
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1912 


wager any sum from 2 annas np to Rs. 10, receiving 

a vonclier in return on wbicli is entered in one pbataf 
column the amount they have paid and in an opposite Nemani 
column the amount they will win if the result of emperoe. 
the quotations for the day divided by 5 ends in 
the figure they have selected. Exhibit 2 is one of 
these voucher boohs and in the examples we have 
seen as much as 40 to 1 is given by the bookmaker 
and the system seems iierfectly open and above board. 

Five quotations appear to be received daily, two from 
New York and two from some other American market, 
and there is one quotation which is known as “spot,” 
but this is immaterial as they are all of a similar 
character. At twelve o’clock daily the result of the 
addition of these five quotations divided by 5 is 
posted on a board and those who have betted on the 


winning digit get the sum marked on their voucher. 


first sight it 


The odds given are so liberal that at 
would appear a very advantageous business for the 
bettors, but it is alleged in Exhibit 15, an extract from 
the Empire neAvspaper dated 17th February 1912, that 
wholesale cheating goes on in this respect, the win- 
ning number being surreptitiously changed if too 
much money has been laid on it. 

How far these allegations are true we are unable to 
say, but'the allegations as well as the article in which 
they are exhibited are wholly irrelevant for the 
purposes of this case. 

What is charged in the newspaper is cheating 
and there is no charge of cheating before us, and it 
has been held on the highest authority in England 
and India, the Judicial Committee of the Privy 
Council in the case of Bam Lall ThaJcoorseydas v. 
Sooj unmull Dhanumall (1), that the question, whether 
frauds might be committed or attempted from the 
(1) (1848) 4 Moo I. A. 339 
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Ram Peatap 
Nemani 

i\ . ■ 

Empeeoe. 
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desire of gain in sucli spec nlations, was irrelevant if 
the wager in question is not in itself illegal and that 
It v.a.s for the Legislative Council in Calcutta to con- 
sider how far it may be conducive to the benefit of 

our Indian Empire to legislate on English line against 
such wagers. ^ 


Ihe judgment was pronounced by Lord Campbell 
111 February 1848, and appears to have been speedily 
followed by the enactment of Act XXI of 1848, enti- 
tled an Act for avoiding wagers, which was passed by 
the Governor-General in Council on the 10th October 
1848. 



This Act opens with the words “Whereas it is 
expedient to discourage gaming and wagering for 
money, ’ ^ thus making a clear distinction between the 
two and it proceeds to make all agreements by way of 
gaming or wagering null and void. Its only other 
section abolishes the trial of issues on feigned wagers 
for ascertaining any disputed facts. 

Having clearly recognised ihis distinction the 
Legislature in India has made gaming in public places 
penal and has intentionally, we must presume, refrain- 
ed from passing any penal legislation against wager- 
iim or betting. 

Finding that the system pursued in this cotton- 
gambling appeared to be pure betting we at an early 
stage of the hearing asked learned Standing Counsel 
to have produced before us the exhibits to which 
roman figures are attached which were alleged by 
him to be instruments of gaming. It was his first 
contention that the house was an instrument of 
gaming, but this proposition carries its own refutation 
on the face of it. The house is the place which is 
alleged to be a common gaming house and it has to be 
proved that (i) instruments of gaming were supplied 

that place, and (ii) 
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Emperor. 


signboard showing 


that that place is a public place: now the alleged 1912 
instruments of gaining are Exhibits I to IX and they pratap 
may be briefly described as follows : — Nemani 

V . 

Exhibit I. — A tin board hung up in the room con- Emperor. 
taining the clay’s cotton figures. This is no more an 
instrument of gaming than the original telegram or an 
extract from a newspaper would be. 

Exhibit J.I. — A similar wooden board hung up 
outside the premises in the open street and not 
challenged by the Police authorities lor several 
months. 

Exhibit ///—Is a canvas signboard showing the 
name of the firm. 

Exhibit IV — Is a board showing the odds on a 
series of figures. 

Exhibit V — Is a small board for writing the figure 
of the day. When seized this had on it 

Exhibit VI Is a small tin ticket with 9 the win- 
ning digit on it. 

Exhibit F// I.s the board giving the odds C)n 
place betting. 

Exhibit F/// — Is a board giving the odds on 
mixed double and triple events. 

Exhibit IX. — A box containing Rs. 410. 

Every one of these things is exactly what may be 
found on the stall of any bookmaker at the races and 
though such boards may have been declared illegal in 
England they have certainly not been made penal by 
any Statute in force in Calcutta. What the effect of 
the introduction of the word “wagering” into the 
Bombay Act may be it is not for us to enquire. 

They are mere evidence of gambling and are on 
exactly the same footing as the books and papers used 
for recording the bets. 

In the case of rain-gambling these have been speci- 
ally made instruments of gaming by the Legislature 








’V/ ' ^ ^ if*- ■, 
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in Act III (B. 0.) of 1897, and it is therefore clea 
that they are excluded from the operation of th, 
Police Act in the ca.se of cotton-gambling. To sun 
up therefore we find that thi.s cotton-gambling 'is noi 
a lottery, it is not a game or contest and it is not ? 
form of gambling in which instruments of gamine are 
kept or used for the profit or gain of the person 
owning or using the place. 

It is betting pure and simple, and if it gives rise 
to all the evils which are ascribed to it by the learned 
Magistrate, in his very thoughtful judgment, it is as 
Lord Campbell said, for the Legislature to consider 
what measures should be taken to put a stop to it. 
Under the law as at present constituted we are unable 
to find that any offence has been committed within the 
meaning of section 14, Act IV of «« 


Ram Pratap 
Neman I 


Rule absolute. 
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PRIVY COUNCIL 


HAJl BUKSH BLAHI 


DURLAV CHANDRA EAR, 

(AND ANOTHER APPEAL CONSOLIDATED). 

\m APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 


vS. 2 of Act XI of 1859 enacts that “if the wliole or a portion of a kist 
or iiistaliiient oE any month of the era accordinp^ to wliich the settlement 
and kistbandi o£ any raahal have been 
the following month of such era 
considered as an arrear of rev 
of Revenue at Calcutta sir 
revenue shall 'he paid up 
default of which pay 
tion duly piiblislied 
“fixed the 28th June of 
of tlie rents ot‘ all def 
default of which payni 
tliat inalial will be sold.” 
tenure in Dihi PanchannagTf 
1868, Act XT of 1859 wi 
held stipulated for 
28th June every year 

the tenure 

for arrears of revenue 


regulated be unpaid on the 1st of 
the sum so remaining unpaid shall be 
:iue.” S. 8 provides that the “ Board 
ermine upon what dates all arrears of 
ch district under their jurisdiction, in 
m arroar shall be sold”; and a notifica- 
in compliance with that section on 6th October 1871 
each respective year as the latest date of payment 
^sciiptlons of tenures in klias inahal PanchannaaTam in 


) xnat uate tenures m arrears in 
t was tlie holder of a Government 
•y virtue of Bengal Act VII of 
and the kabuliyat under which he 
payment of the whole jiimma in the Collectorate within 
The revenue remaining unpaid on 28th June 1902, 
was, after the preliminary procedure prescribed by tlie Acts, sold 
on 16th March 1903, and purchased by the respondent. 
Eeki (reversing the decision of the High Court), that on the construc- 
tion of the Acts and the above notification, the revenue was not in arrear 

Present : Lord Shaw, Sir John Edge and Mr. Ameek All 
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until l«t July 1902, and the date fixed as tliat on which tl>e tenure could 
IIaji Buksii of tlie 28t}i Jiine 1903 There 

Ei.AH. were, therefore, at ti.e date of the sale no arrears of revenue, and in accord 

Durhav f'® Simplon il) the sale was 

Chandra ^""^eq^ently invalid. 

''^'■‘'**'0" tlie contract of parties and the statutory provisions 
applicable thereto is possilile by reason of general considerations or adminis. 
trative rules whicli have not the snnctioii of Indian statute. 

Two consolidated appeals from two judgments and 
two decrees (18tli February and 6tli and 2.5tb March 
li)08, respectively,) of the High Court at Calcutta 
which set aside a judgment and two decrees (25th Julv 

1905) of tlie Court of the Subordinate .Judge of tlm 
2-l-Pergaunahs. t. . lut 

Haji Bnksli Elahi, tJie plaintiff in the first suit and 
defendant in the other, was the apiieJlant in both 
api)eals to His Majesty in CouiiciL 

The appeals arose out of tivo suits in respect of two 
holdings 142 and 148 witJiin an estate known as khas 
iiicilial Panchiinnagram on tlie Revenue Roll of the 
Collectorate of the 24-Pergannahs. These holdings 
were sold for arrears of revenue alleged to be due in 
respect of them, and were purchased by the respon- 
deut, Diirlav Cliaudra Kar, on 16th March 1903. The 
(irst suit, No. 17 of 1904, was brought by the appellant 
to .set aside the sale, and the second suit. No. 46 of 1904, 
was brought by the respondent as the purchaser at the 
revenue sale for possession of the two holdings. 

1 he material facts were that the (Tovernment pub- 
lished in the Calcutta Gazette of llth October 1871, a 

notice, dated 6tli October of that year, in the followino- 
terms;— 

“ Notice is hereby given that under the provisions 
of section 3, Act XI of 1859, the Board of Revenue at 
Calcutta has determined and fixed 28tli June of each 

(1) (1898) L L. 11 . 25 (jalc. 833 : L K. 25 I, A. 151. 
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^ under section 7 of Act XT of 1859 forbidding raiyats 
Haji Buksh to pay rent after 28th June 1902- to the defaulting 
proprietor and they were duly served on 28th Febrn 
Dorlav ary 1903. 

March 1903, the two holdings were put up 
for sale on account of the non-payment of G-overn- 
ment revenue for the June instalment of 1902, and 
were sold to the respondent for Rs. 3,320. On the 
19th March the sales were confirmed under section 27 
Act XI of 1859 ; and on 22nd June certificates of sale 
were granted to the respondent by the Collector under 
section 28. 

On 24th June 1903, the appellant’s agent went to 
dejjosit a redemption fee required by the Collector, 
and on that date the appellant alleged that he came 

to know, for the first time, that the two holdings had 
been sold for default in payment of the Government 
revenue. On 3rd July the appellant appealed to the 
Commissioner of Revenue under section 2 of Beno-al 
Act VII of 1868, against the sales, but his appeals were 
dismissed as being out of time; an application for 
review of the order was dismissed on 18th August 
1903, and an appeal to the Board of Revenue was dis- 
ninssed on 16th September 1903. Notwithstanding 
lat formal delivery of possession of the holdings was 
made to the respondent, the appellant remained in 
actual possession, and the suits above mentioned were 
brought by the appellant and respondent on 10th 
B ebruary and 8th April 1 904, respectively. 

Ihe appellant in his plaint stated that as he wa< 
not a recorded-holder of the tenures no rent could 
according to official practice, be paid by or received 
roin him; that he had not come to know of the 
^ ; sales until 24th June 1903 ; that no notification there- 

,, of had been made or served on him ; that the respon- 

IIn ' defendant No. 2 (one Saday Krishna Bose, 
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against wliom tLe .suit was dismissed) had acted in 1912 
collusion and fraudulently suppressed the notiflca- TTAi r~mTB-qTr 
tions, and had kept the appellant in ignorance of the Blahi 
incended sale ; that holding 143 was lakheraj trent-free) dubLav 
and, therefore, the sale was without jurisdiction ; that 
the sales were irregular, illegal, and brought about by 
fraud, and he prayed that they should be annulled and 
cancelled, or, in the alternative, for Es. 11,000 as 
damages. 

The respondent denied the appellant’s charges of 
fraud, and his allegations of fact. He contended 
that the certificates of the sales were conclusive 
evidence of the serving and posting of all notifica- 
tions ; that the Court had no jurisdiction to cancel or 
annul the sales inasmuch as the appellant had not 
filed a valid appeal to the Commissioner of Ee venue, 
and as he had not in his informal appeal specified the 
ground alleged ill his suit as reasons for setting the 
sales aside. He denied that the holding 143 was 
lakheraj, and asked that the suit should be dismissed 
with costs. 

The two suits were heard together. 

The Subordidate Judge held, inter alia, that the 
rents of the holdings were not paid on due date, and 
were not tendered as alleged by the appellant; that 
the notices had been duly served, and had not been 
suppressed as alleged; that no portion of the holdings 
was lakheraj; that the sales were not brought about 
by any fraud on the part of the defendants ; that the 
notices of sale having stated that Bhagaban Chandra 
Banerji was the recorded proprietor was an irre- 
gularity, but no loss had been caused thereby; and 
that the sales however were invalid in law, inaskuch 
as at the date thereof the latest date for the payment 
of the arrears of revenue due in respect of the two 
holdings had not arrived. 



INDIAN LAW KEPORTS 


.u utr as matenal, was as follows :- 

^ l i(.. most important iiuostiou in these eases is whether under tlw n ' 

sums ot sections 2 and 3 of Act TT „f la-n ti " ti under the provr 

Vow it is , f r ; . are valid 

W9 . V 0 • ^ ' * Pa-'lainnagram tenures came under Act XT ol 

18.19 by the provisions of Bengal Act VIT of 1868 

Section 2 of Act XT of 1859 defines an arrear of revenue. ,t state, 
that, It the whole or a portion of a kist or instalment of „„v montl, of hi 

era according to which the settlement and kistbandi of ;nT ll h 

been regulateddie unpaid on the 1st of the following month of such era 2 
Mim so remaining unpaid shall considered as an arrear of revenne Now 

je as have stated above, Bhagaban Banerji’s kabulivats show that l,c 

ound himself to pay his rents on tlie 28th June of every vear in one kist 

of dmtAmr'"’ of 

“Now, tlie Board of Revenue are re.|uired under section 3 of tlie Act to 
el^nnme on what dates ~ shall be paid up, i„ defm R 

H-b.ch payment B,e estates in arrears shall be sold at public auction.- 

«t;|, October 

lot I, tlie judgment continued 

“ r think this notification of the'Board of Revenue purporting to have 
been done under section 3 of Act XT i« ^ ■ t., ■ ^ 

law Uml. f o., ‘ ' ^ 'w^^ordance with the 

-V. b.Hler section 3 the Board can fix the. dates for payment of arrears 

1 Ht “ -"’i"' ^‘**''*" shall be sold 

But tlmiKit cannot fi.x the date of payment of in default of 

which payment the estate is liable to lie sold 


Ucat.AV 

Chandra, 

Kail 


.n„ to that ivlien the rent is payable. 1,, tlio present case the rent for 190-> 
was payable on the 28th of .,,me and the tenure could not be said to bl t 

id of f ‘""f * '^''“««<^'“-J'««'>titicatiou fixed the 

fo si, lirr 

ir r r ;« f be sold till the 

eft le : : 'T'*' P« 

i>r rtut. See Mu? observaiioMs of tlie leariuMi Imlo.. • .1 

ffar/fmaSmpA v TI.ere lasrlemlfirii 

-iue tor Jnue m02 or Asbar 1.309. And the .sales bold. I think, ’were i 
wit bon pirisdicneu. See the ease above cited and also ,be case of 
DaU-Meu Dm v. SimpHon (2) decided bv th. Privv (Jo, moil 

•'««* it i-irged that the Haji did not take thmobjecd^^^^^ in his .onaml 

i*fore the Commissioner and that the appeal filed h-ifore the Commiss!,lner 

^"aTTfiTB “■ t"^>('«-^r-L-P.25 0alc.833,842: 

’ ■ b. R. 25 f. A. 151. 1.58 







was no appeal at all 
preseiitation of siicli 
Gohind Lai Roy v. J 
a sale held on account 
e X pi ai o e d in li ar hli o ( 
tlie last mentioned case 
and there were, 
liold, as held in the tw 
present instance 

“ I hold tliat the sale 
aside.” 

The appellant’s salt was accordingly decreed, and 
tlxe respondent’s suit dismissed. 

The respondent preferred appeals in botli suits^ 
against the decisions of the Subordinate Judge, and 
Oie appeals were heard by a Divisional Bench of tlie 
High Court (Harington and Holmwood .JJ.) wlio 
reversed tlie decision of the Subordinate Judge and 
decreed botli appeals. 


a was hiod atter the period of iimitatiou for 
appeals had expired. In support of tliis contention 
'.mjanam MiBser(l) is cited. But that was .a case of 
e default in payment of arrears of revenue as 
Singh V. Bumidhur Singh at page 880. But, as in 
here in tlie present instance there were no arrears 
therefore, no sales for arrears of revenue. I, therefore, 

0 oases cited above, that it was not necessary in the 
le for the Haji to appeal to the Commissioner. 

« in question were invalid in law and sliould be set 


988 



Ha.h Buksh 
Elahi 

V. 

Dull LAV 
OHA>Tr)RA 
Kaii. 


INDIAN LAW REPORTS^ [ VOL. XXXIX^ 

“Sections oftheAot. of 1859 clearly applicable to montl.lv 

ment., and ,n revenue-paying estates and does not apply to a vearlv 
jumma of tenures such asthe one novvnnder consideration 
, ibe revenue, therefore, being unpaid after June 28 tb the CVlector 
;^.nj^e.d under section 11^ of p, Jrup 

The respmideiit’s suit was accordingly decreed and 

the appellant s suit was dismissed. 


mr B Finlay, K. C., and for the appellant, 
coi^tended that there wei-e no arrears of revenue due 
tit the time of sale, and the view taken by the Subor- 
dinate Judge was, it was submitted, the correct one, 
Oiatthe sale had taken place before the latest day 
tor payment had arri ved, and therefore there could 
not have been any revenue then in arrear. Reference 
w'as made to Act XI of 1859, sections 2 and 3 • Bemml 
Act YII of 1868, section 11; Harkhoo Singh’v. Bmi- 
sidfmr Singh (1), The notification of the Revenue 
Board, dated 6th October 1871, was illegal, invalid and 
uJ^a^andtRe Collector had uo Jurisdiction to 

lit XT'nMK-Q'’'’B ‘,'1 ‘>'0 Provisions of 

Act XI ot 18o9 : Balkishm Das v. Simpson (2). Rule 

^ Part III, ^Chapter XVI of the Survey and Settlement 

Maiuial had uo application to tlie question in issue 

lu the present case. The undertaking in the kabuliyat 

had been wrongly interpreted by the High Court • 

the effect ot it, it was submitted, was to extend the 

time tor the payment of the revenue. When the 
revenue has not been paid on the fixed day, a further 

(hJ l.Pn -f ’ latter 

cy, e l it IS an arrear for the purposes of sale. As 
held by the Subordinate Judge, the Revenue Board 

(1) (1898) I. L. R. 25 Calc. 876. (2) (1898) I. L. R. 25 Calc. 833, 842 ■ 

L. B. 25 I. A. 151, 158. ’ " ' ' 
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could, iiot fix the date of pajuuent of revenue in 
default of whicli payment the holding wa.s liable to 
be' .sold : it could only under .section '3 of Act XI of 
1859 fix the date for payment of arrears of revenue 
in default of which payment the holding in arrears 
shall be sold. 

JJb Q’t'xiyth&v, A. 0., and Kenworthy Srown, for the 
lesjjondent, contended that on the true construction 
of Act XI of 1859 and Bengal Act VII of 1868. the 
.sales of tlie holdings were valid, and could not now 
be annulled or cancelled. At the date of sale there 
were arrears of i-e venue for which the Collector was 
empowered to sell the holdings under section 11 of 
Bengal Act VII of 1868, with which sections 2 and 3 
pL Act XI of 1859 had no coiinection. There was a 
difference in what constituted “arrejirs” of revenue 
under the two Acts, and in the procedure utider them. 
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I lie judgment of their LordHhips was delivered by 

™ _ ^Loed Shaw. The.se are consolidated appeals from 

pxdgments and decrees of the High Court at Calcutta 
^hicli set aside two decrees of the Subordinate .Tudoe 
in the Second Court of the 2-t-Pergunnahs in Bengal 
The question for determination by the Board 
whether a certain sale of holdings for arrears of 
levenue made to the respondent on the 16th March 
ihO.-i, should be set aside. 

_ On the 27tli March 1902, the appellant purc]ia.sed 
these holdings for Rs. 16,000 from a .son of Bliagaban 
Ciiandra Banerji. By the kabuliyat executed in the 
year 18 1 4 by Bliagaban, wlio was tlius the appellant’s 
predecessor in title, it^ was stipulated as follows 
1 s lall pay the said jumma in the collectorate within 
the 28th day of .Tune every year.” The lioidings were 
Goyernment tenures in Dihi Punchannagrani in the 
district of the24-Pergunnalis,and it is not disputed that 
.such tenures canie under the Act XI of 1859 by virtue 
of the provisions of Act VII of 1868. By .sectimi 2 of 

uIL described 

“ H ti.e whole or a portio,, of a kist or iostal.nent of any rnontl, of tl.e 
o.u, |Kyord,ng to wind, tl.e settlement and kistbundi of any mahal have been 
regnlated, he ....paid on the of the followi..,- month of such era, the H„n. 
so remtt.„,„g ....paul shall b.. co„.,idered as a.. ar.-ear of reven,.e.” 

It seems accordingly hardly to admit of dispute 
hat. ,1 this section applied, the rent payable under the 
kabuliyat on tlie 28th .Tune 1902 was not in arrear till 
the 1st of July thereafter. 

Statute having thus made clear what was to be con- 
sidered an arrear of revenue, and at what date a past 
due payment was to be “ considered as an arrear of 
revenue, ’ namely, on the first of the month followimr 
that in which the payment fell due, the further 
qaestiou is this, vi.. .-Was this sale conducted in ’ 
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iiccox-dauce with tlie procedare pi-escribed by Statute 
for tiie sales ot property in respect of unpaid arrears 
of revenue ? 

Wliile. as stated, it was admitted that these tenures 
were brought under the Act of 1859 by the Statute of 
1868, it was nevertheless contended that there was 
some distinction to be nrade with reference to proce- 
dure and with reference to wliat constituted ‘ arrears.” 
Tire contention is important and was ably presented, 
but, in their Lordships’ oi)ihion, it is without founda- 
tion. Tile Act of 1868 above referred to extends the 
word “ revenue ” so as to include “ every sum annually 
paid to (xoverument by the proprietor of any estate or 
tenure in respect thereof.” As to the attempt to 
differentiate procedure under the two Statutes, the 
answer to that seems sufficiently contained in sec- 
tion 30 of the later Act, which provides that it shall be 
read with, and taken as part of, the former. The date 
when a past due payment was to be considered arrears 
having accordingly been settled by section 2 of the 
Act of 1859, as quoted, their Lordships cannot agree 
with the Judgment of the High Court, which intro- 
duces a reference to “the settlement” having been 
made on 18th February. Therefore, say the learned 
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“ the settlement ” is made or Hiiwii^ i 
, luaue, 01 tlurdly, whatever be the 

HA,riBrKSH provisions ot the Survey and Settlement m i ! 
Blahi ^’^Mtement Manual, it 

,, does not appear to their Lordships legitimate bv 
Durlav- reason of any one or all of n • 

CUANDRA 1 ‘ things, to vary the 

Kae. date of payment m the kabuliyat in the present 

case, which is the 2»th June, or the actual date when 
a past due payment should be considered as an arrear 
which is by the Statute of 1859 the 1st July 1902. No 
variation of the contract of parties afld the statutory 
provisions applicable thereto is possible by reason of 
general considerations or administrative rules which 
have not the sanction of Indian Statute. In the words 
of Loid W atson, in Bcilktshen Ocis v. Sitnpson fl) 

referring to the Act of 1859 

“The Act does not sanction, and b • plain implication forbids, the sale 
of any estate which is not at the time in arrear of Government 
revenue, ll.e whole clauses of the Act of 1859, in so far as these relate to 
sales or to nheir challenge at the instonce of the proprietor, as well as the 
provisions of section 2 of Bengal Act VII of 18fi8. are framed upon the 
express footing that they are to be applicable to the sale of estates which 
are HI arrear of duty.” 

The date when by Statute accordingly this revenue 
was considered in arrear was the 1st .July 1902. At 
what date was default made in paying tliat arrear of 
revenue, so as to entitle a sale of the estate to be 
made? This, which appears to their Lordships to 
be the real question in the case, is clearly answered 
by the Act of 1859 itself and by the notification 
which follow'ed thereon. By section 3 of the Act 
“The Board of Eevenue at Calcutta shall determine 
upon what dates all arrears of revenue, and all 
demands which by the Eegulatioas and Acts in force 
are directed to be realised in the same manner as 
arrears of revenue, shall be paid up in each district 
under their jurisdiction, in default of which payment 

(1) (1898) I. L. E. 26 Calc 8.B3, 842 : L. E 25 I. A. 151. 158. 



1 '' , Pi' f 


Haji Bdksh 

■.^■'Elahi : 

V. . 

Bublav 

Chandra 

Ear. 


,,, ,uiuu uiiai me wiiole provisions with 
regard to sales are, in the language of Lord Watson, 
“framed upon tlie express footing that they are to be 
applicable to the sale of estates which are in arrear of 
duty, ’ and that this tenure could not be considered in 

tlTn T '''' My clear 

that the 28th June 1903, is the first date under the 

Proclamation and the Statute when there has arisen 

such a default as would enable that “ tenure in arrears” 

to be sold. It so happens that the payment in the 

present case is not a monthly, but an annual payment, 

and It further happens that the payment fell to be 

made on the 28th June 1902. The Statute having bv 

plain implication forbidden the estate to be considered 

m arrear until the Lst July, it appears to follow that 

tie date fixed as that on which tenures in arrear will 
be sold must be the succeeding 28th June, namely, in 
le year 1903. This estate, however, was sold in the 
previous month of March, and their Lordships agree 

Xat\h ^ 1 ^^ Subordinate Judge in thinking 

that the sale IB accordingly invalid. In the language 
of the leanied Judge — ^ 

Board of Revenue are required, under section 3 of the Act to 

d. .,„,n= wi... „„„ .y ^ 

which e,„i„ 

. f-c *‘1- ““’^*‘•"1'® “Ki’ee with the view that the 
noMcation mast, having regard to this seotien „f ,d,c 
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Statute which authorised it. be mm 
Haji Buksh estate as fixing the 
which, if the arrears 
Durlav be sold. If. iu^ cases 
Kar. 'iie power of sale until 

stands in arrear, that 
whether more than 
should be set up as 
consideration of the 
Revenue. 

fiheir Lordships will humbly ai 
that the appeals should be allowed 
arid decrees of the High Court reverse 
the Subordinate Judge restored, the 
anil of the appeal being borne bv the i 


present 
IS the date on 
are not paid up, the estate can 
sucli as the present, tliis holds 
nearly a year’s revenue 
matter, including the question 
one date for payment of arrears 
periods of default, is one for the 
Legislature and the Board of 


‘‘Lm* 
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APPELLATE CIVIL 


Bujore Mr. Justice Monherjee and Mr. Justice Cariu 


CHALHO SINGH 


•IHARO SINGH 


Tehhkhana record-— Road -cess retiin 

Ci Ss A ct (/A o f 7550), s. 95 — Road-cess return filed by < 
landlord and assessment made on the basis of it— Whether suct 
admissible in eridence against the other co-sharers. 

Teishhhana paper is a register kept i:ur tlic information of the 
but it is ill no sense an official record ; therefore, before a 
paper could lie used in evidence, it must be proved that it had bet 
due course b\' the registered patwai'i. 

Baifiiath Singh v. Sukhii Mahton {\) and Samar Dasadh 
Kishore Singh (2) distinguished. 

Persons interested to tlie extent of an one-fourth sliare of ti. 
interest tiled a road-cess return under the li. 


Ohalho 

Singh 

Jharo 

Singh. 
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Second Appimi by the plaintiffs, Ohalho Sinah 
and others. *= 

, out of an action brought by the 

plaintitls to recover possession of 17 bighas of land on 
c eelaxation of their title thereto. The plaintiffs alleged 
that they had been in peaceful possession of tliese 17 
bighas as ilieiv nahdi kasht in the four anna takhfa 
of mouzah Sripat Eatan Khap, for more than 20 vears- 
that on the 28rd June 1908, the defendants Nos. i to 4 
who were also proprietors of the said takhfa, claimed 
four bighas out of the holding for their cultivation, 
and in consequence thereof there were criminal cases 
between the parties, and the result was that the 
plaintiffs were dispossessed of the entire 17 bighas of 
tiieix kasht land. The plaintiffs further alleged that 
they had acquired right of occupancy in the disputed 

The detendants pleaded, inter alia, that the 
plaintiffs never held the 17 bighas of kasht in the four 
anna takhta of tlie mouzah and tliat they liad not 
acquired any light of occupancy therein i that all 
the lands comprised in tiie takhta, with tlie exception 
of four bighas only, were khudkasht lands of the 
proprietors who were in possession thereof according 
to the'r shares. 

In support of their claim the plaintiffs Hied, amongst 
other documents, teishkhana papers and a road-cess 
return. The Court of first instance held that both the 
fmhMana papers and the road-cess return were 
adini^Kible in evidence, and decreed the plaintiffs’ suit 
On appeal, the learned .District Judge reversed the 
decision of the first Court. 

Higlfoourt^'”* ‘o 

Bca,u Mal^nim Nath Bay (with Mm Baku 
Kalwant Sahay), tor the appellants. The learned ' 
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Judge of the Court below was wrong in holding tha 
the teishhhcincx papers filed by the plaintiffs were no 
admissible in evidence. It is admissible: see Sama: 
Dasadh v. Jiiggul Kishore Singh (1) and Baijnat) 
Singh y. Sukhu Mahton {%). The road-cess, returi: 
also was admissible in evidence. It was filed by i 
co-shell ei landlord, and in it the names of the tenants 
in occupation of specific lands were stated ; the othei 
co-sharers did not file any other return and so assess- 
ment was made on the basis of it. That being so, 
the return is admissible in evidence against the other 
co-sharers. The provisions of s. 95 of the Bengal Cess 
Act are not exhaustive. The effect of it is onlv to 


Ghalho 

Singh 


JlIARO 

Singh. 
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Ohalho 

Singh 

Jharo 

Singh. 


not admissible in evidence against the respondents, 
and the learned Judge was right in so holding' 
Ntcsseerim v. Gourae Simkur Nmg /4 ( 1 ) supports my 
contention. ^ 


of hbe m + Caenduff JJ. The subject matter 

A^the litigation which has given rise to this appeal is 
a tiact of 1/ bighas of land in mouzah Sripat Ratam 
khap of which the plaintiffis-appellants seek to recover 
possession on the ground that it formed their nagdi 
kasU land. The defendants denied that the land in 
dispute was the nagdi kasht of the plaintiffs. The 
Court of first instance decreed the suit. Upon appeal 
the^District Judge has reversed that decision. 

The plaintiffs have now appealed to this Court. 
On their behalf the decision of the District Judge has 
been challenged on the ground that he has excluded 
from consideration two pieces of documentary evi- 
dence which are admissible in evidence and had been 
rightly admitted as such by the Court of flist instance 
The documents in question are certain teishlZna 
papers and a road-cess return. 

In so far as the first document is concerned, 
It has been contended that it is admissible in 
evidence upon the authority of the decision of this 

Mnh) Singh V. Sukfm 

T Kishore 

^^ngh OU. In our opinion, the cases upon which 

reliance is placed are clearly distinguishable and are 
ot no assistance to the appellants. They merely lay 

nXr rut! P^'^pared by a patwari 

ider lilies framed by the Board of Revenue under 

Regulation XIT of 1817, though not a public document 

admissible in evidence if properly proved. In fact’ 


(•)(rt7l)22W.EinA C)08ni)I.I.B,,8aaU..o34. 

(3) (1S95) I. L. R, 23 Gale. .366. 
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tlie telshkhana paper is a document prepared in the 
ofllce of the zemindar by a patwari who is paid by 
the zemindar but approved by the Collector. It is a 
register kept for the information of the Collector, but 
it is in no sense an official record. In the case before 
ns, it was disputed on behalf of the defendants that 
the person who is said to have kept the teishkhana 
paper was a patwari appi-oved by the Collector. It 
was therefore obligatory upon the plaintiffs, before 
the teishkhana paper could be used in evidence, to 
2 )rove that it had been kei)t in due coui’se by the 
registered pativari. They did not, however, examine 
Sukhi Lai, the alleged pafznarf; and the District Judge 
very properly says that their failure to call this wit- 
ness shows that it cannot be treated as evidence. In 
our opinion, the District Judge has not treated the 
teishkhana paper as inadmissible in evidence. He 
has rejected it on the ground that it had not been 
proved to be kept by a registered patwari. This is 
obviously a valid ground why no reliance should be 


Chalho 

SXNGH 


J HARO 
Singh. 


cih me second document is concerned, 
oad-cess paper, it appears to have been 
ISth June, 1903, by the proprietors 
the extent of an one-fourth share in the 
was a return filed for the years 1806 
so far as we can gather, on the basis 
were assessed not mei-ely in respect 
of the proprietors who made the return 
of the whole property. The learned 
defendants-respondents has contended 
cess return is admissible in evidence 
St the persons who made the return, 
not admissible in evidence as against 
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1880 and upon the decision of this Court in tire 
case of Nusseerun v. Gouree Simkur Singh {1). Now 
section 95 of the Cess Act provides chat “every 
vetarn filed by, or on behalf of, any person in 
pursuance of the provisions of this part shall bear the 
signature and address of such person or his authorised 
agent, and shall be admissible in evidence against 
such person, but shall not be admissible in his 
hivour.” ^ In our opinion, s. 95 on which reliance 
is placed is not exhaustive. It was intended to restrict 
the operation of s. 21 of the Indian Evidence Act 
wllicll nicikBS till J^ldlTi is.'iiirvn nivlin>i i»iKT t „ 


Jharo 

Singh. 
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tenancy under either of the plaintiff’s estates, but to 
the tenancy under estate No. 122, which represents 
the 10 annas share of the perganah, and are, we con- 
sider, on that ground inadmissible. W^e cannot hold 
that there is a separate and distinct tenancy under 
the iJlaintift as pi'oprietor of one estate so as to admit 
of his enhancing 
same time hold that ther 


Chalho 

8in»h 

r. 

Jharo 


g the rent payable to him, and at the 
■e is one and the same tenancy 
under him and the proprietors of estate No. 122, so as 
to make a statement relating to the tenancy under the 
latter estate admissible, if the tenancies are distinct, 
the statement to be admissible must, we think, relate* 
to the tenancy which is in question. In thi.s view, 
all but exhibits 1 and 2 must be excluded.” Upon 
appeal to the Judicial Committee, their Lordships 
held that the road cess returns were admissible iji 
evidence, not merely as against the persons who made 
the returns but also as against other persons. No 
doubt, the purj)ose for which the returns were used 
in that litigation is not identical with the purpose 
for which the return is sought to be used in the case 
before us. But the decisinn nf tUo Ti-.n 4 ^n.i n ... 



mentioned, reliance was placed. 

G-arfch, C. J., itpon a passage from 
nee (Vol. I, s. 743) to the folio w- 
en several persons are jointly into r- 
ict^ matter of the suit,' the general 
missions of any one of those persons 
aiust himself and fellows, whether 
y suing or sued, provided the admis- 
subject matter in dispute and is 
darant in his character of 
with the party against 
id ” : Kemble v . Karn. 

The learned Chief Just 


Jharo 

Singh. 


a person 
wlioin the 
"cin (1) Kiidi Lucas 
-^..i'ice then wejit 

- .U mxpiain tliat the principle of this rule is, that 
01 the purpose of making these statements with 
u. eience to the joint concern or common subject of 
interest one partner or co-contractor is considered 
to be the agent of the others; and this rule is 
enacted, though in a somewhat concise form, in s. 18 
of the Indian Evidence Act. The same principle 
IS recognised in the second case on wliich reliance 
Pi‘iced: In re Whiteley and Roberts’ Arhitra- 

Kokewich points 

>1 la as a rule, the admission of any one party, 

1 nough It can be produced in evidence against himself 
cannot be adduced in evidence against any other partv.’ 
ihere are welt-known and recognised exceptions tn 
that rule which may be classed under two heads 
One of them is, when the party against whom the 
admission is sought to be read has a joint interest 
^'ith the party making the admission in the subject 
matter--in the thing to which the admission relates, 
itiat, of course, depends upon tbe legal principle that 
persons seized jointly are seized of the whole: each 

(1) (I8;i9) 3 a. & J>. (’,‘23. (2) (is 1,3) i m. & S. 24<J 

G) [I8SI1] I Cl,. 5.W. 
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being seized of the whole, the admission of either is 
the admission of the other, and may be produced in 
evidence against that other. That is applied from 
law to other matters. The other excep- 
tion is, where the party against whom the admission 
is sought to be used takes what he claims in the 
subject matter from the person who made the admis- 
sion, as in the case where it is sought to read against 
the heir, an admission made by the ancestor. He 
stands in the shoes of the party making the admission. 
He can only claim what he claims because he derives 
title in that way ; and therefore it is only fair, accord- 
ing to legal j)rinci pies, that he should be bound by 
the admission of him through whom he claims.” The 
substance of the matter is that an admission is admis- 
sible either because it has been made by the person 
or by the predecessor or the agent of the person, 
against whom it is sought to be used. In the case 
before us, it is fairly clear that the land to which the 
plaintiffs lay claim is not held by them under all 
the proprietors. Persons interested to the extent of 
an one-fourth share of the siq^erior interest made the 
return under the provisions of the Bengal Cess Act 
and they stated therein, as they were bound to do 
under law, the namc^s of the tenants in occupation 
of specific lands. The statement which they made 
wars against their interest. So far as we can gather, 
no similar return was made by the jpersons who 
represented the remaining three-fourths share of the 
super ioi interest, and the Revenue authorities ajppear 
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that the ease of Nusseerun v. Goure 
upon which reliance is placed 
the respondent, is distinguishable. 
Judges held that another return niU: 
on behalf of the five annas ,slia 7 '( 
pei-sons other than the 11 annas 
had made the return. As we unders 
it does iiot lay down any inflexible 
a return under the Cess Act is adm 
only against the person who mad 
fact, if that case professes to lay do 
it cannot be treated as a binding a 
of the decision of the Judicial C 
mentioned. 

The result is, that this appeal 
decree of the District Judge set as 
remanded to him in ordej- that he 
appeal treating the road-cess return 
evidence. Costs to abide tb A T'Aaillf 
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Chalho 

i^TNGH 


Appeal alhyivecl ; case remanded. 

(1) (1874) 22 W. K. 192. 


SB 








VQT,. XXXlX.'j GALOUTTA SERIES. 


APPELLATE CIVIL. 


Before Justice Sir Asntosh Afookerjee and J/r, Justice Carnduff. 

SEWDEO NARAIN SINGH 


AJODHYA PROSAD SINGH.* 

Road- cess returns — Evidence — Road-cess return filed by a temporary lessee — 
Bengal Cess Act (IX of 1880)^ s. 95 — Evidence Act (I of 1872) ^ s. 27 . 

The provisions of section 95 of the Bengal Cess Act are not exhaustive. 
They merely limit the application of section 21 of the Indian Evidence Act, 
and exclude road-cess returns when tliey are sought to be admitted in favour 
of the person by or on behalf of whom they have been filed. 

A road -cess return filed by a person in his capacity as a temporary 
lessee of a certain property is admissible in evidence in favour of tlie 
superior landlord, inasmuch as he could not he regarded as a person by or 
on behalf of whom the return was filed. 

Second appeal by the plaintiffs, Sewdeo Narain 
Singh and others. 

This appeal arose out of a suit brought by the plaint- 
iffs landlords for recovery of arrears of rent. The 
plaintiffs alleged that the defendants held the land at 
a produce rent. The defendants pleaded that they held 
the land at a money-rent. On behalf of the plaintiffs a 
road-cess return, filed in 1896 by a ticcadar of tlie pro- 
perty, was filed, which would go to show thattlie rent 
payable by the defendants was produce-rent. 

The Court of first instance decreed the plaintiffs’ 
suit at the rate admitted by the defendants. On appeal 
by the plaintiffs the lower Appellate Court having 
hekl that the road-cess return was not admissible in 

= Appeal from Appellate Decree, No. 167 of 1910, against the decree of 
0. W. E. Pittar, District Judge of Patna, dated Oct. 12, 1909, affirming the 
decree of Durga Das Bose, Subordinate Judge of Patna, dated July 8, 1908. 
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evidence against the defendants responde 
the decision of the first Court. 

Against this decision the plaintiffs appc 
High Court. 

Babu Umakali Mukherjee (Balm G 
Smgh with him), for the appellant. T1 
return was wrongly rejected by the Court 
was filed by a temporary lessee of the prop 
the contintiance of the lease. Therefore i 

be said that it was filed by or on behalf of t 
landlord. It was sought to be used in < 
favour of the superior landlord. That bein' 
1)5 of the Bengal Cess Act h!i« nn .^.^., 14 * 
the road- 
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N A RAIN 

Singh 


Ajodhya 
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Singh. 
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(lecisioii Las beeu attacked iu this Court as erroiieoxas 1912 
in law, because relevant evidence has been excluded, sbv^o 
T he evidence in question is a road-cess return filed in Narain 
1896 bj' a ticcadar of the property, by name Biswanath 
Singh. The learned vakil for the appellant has con- Ajodhya 
tended that the road-cess return is admissible in evi- 
deiice— because it was used in evidence against 
the ixlaintiffs by the defendan t.s in another suit for 
declaratioji of title; secondly, because section 95 of 
the Bengal Ce.ss Act of 1880 does not present a bar to 
the admission of the road-cess return ; thirdly, 
because the person by whom it was filed was no 
other than a bcnamidar for the grand-father of the 
defendants themselves . 

In so far as the first reason assigned hy the appel- 
lants is concerned, v?e do not feel impressed by it. 
riie mere circumstance tliat the roacl-cess return has 
been successfully used in evidence by the tenants 
against tlieir landlords for the purposes of another 
litigation does not show that it is admissible in evi- 
dence in the present litigation on behalf of the land- 
lords themselves. 

In so far, however, as the second ground is con- 
cerned, it is in our opinion well founded. Section 95 
of the Bengal Cess Act lias no apijlication to the case 
before us. That section provides that every return 
filed by or on behalf of any person in pursuance of 
the provisions of the Act shall bear the signature 
and address of such person or his authorised agent, 
and shall be admi.ssible in evidence against such 
person but shall not be admissible in his favour. 

Now, as was pointed out in the cases of Mohan 
Pandey v. Lala Bhagwati Oharan (1) and Ghalho 
Smgh V. Jharo Singh (2) the provisions of section 95 
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meiSy are not exhaustive. They 

T T ' P -1 application of section 21 of the 
E„rte„ce Act and excinde .-oad-cea. ta‘l“ 
eii they are sought to be admitted in favour of the 
person by or on behalf of whom they have been filed - 
Chandra Chotodhr^ v. Kali Prosanna Bhadun 
1). It has not been disputed that if a road-cess return 
IB no admissible in favour of such person, it 

who claim; 

thiough him or who may be deemed to be his 
represen ative in interest. Now, in the case before us 

flied by the present 
.laiihifts, nor was it filed on their behalf. It was filed 

lessee^'^rr^tf’ capacity as temporary 

? ' ' ® property. The question, therefore 

arises whether when the plaintiffs seek to have the 

document admitted in evidence, they can right! v be 

3 W fif rT '''■ on belialf of whom the i;turn 
\ ^ opinion, the question ought 

o ^e answered in the negative. The learned vakil 

duiing the subsistence of the ticca a part of the 
uperior interest was vested in the ticcadar, upon 
be expiry of the term of the ticca when the land- 
ed became the sole owner, he must be deemed to 
aive acquired a part of tlie interest through hi 
hccac^r This argument is obviously nnsoiind. The 
and ord cannot be said to claim through his tenant 
in w lose favour he had created an interest limited for 
■ me. e are, therefore, of opinion that the road- 
cess return is admissible in evidence, notwithstandino. 
flic provisions of section 95 of the Bengal Cess Act " 
Asreprds the third reason assigned on behalf of 
the appellant. It is obvious that if the road -cess return 
-as as a matter of fact made by a predlw";; , 

(1) (1903) I. L. R. 30 Calc. 10 .U 
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interest of tlie defendants, its evidentiary value in 
favour of the plaintiif and against the defendants 
is very considerable. This does not appear to have 
been appreciated by either of the Courts below, and 
consequently the question of has not been 

investigated. 

The result is that this appeal i<i 
of the District Judge set aside and the 


Sewdeo 

Narain 

Singh 

V. , 

Ajodhya 

P ROSA I) 
SiNaH. 


allowed, the decree 
case remanded 
to him for reconsidei-ation. The road-cess return will 
be treated as admissible in evidence, and the question 
of benami must also be deteimined. The parties will 
be at liberty to adduce additional evidence in regard 
to tliis point. Such evidence may be taken either by 
the District .Judge himself or under his direction by 
tlie Siibordinate Judge. 

We may add that a subsidiary question has been 
raised before us. namely, whether in the event of a 
finding adverse to the landlords the amount of rent 
payable in cash should not be assessed in this jiroceed- 
ing. We are of opinion tliat the question ought not 
to be determijted in this suit. If the plaintiffs are 
unable to establish that thev are entitlerl tn 
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Bofon Mr. Justice Coxe anl Mr. Justice Imam. 


kbsobati 


March 27. 


MOHAN OHANDEA MANDAI 


veuure—.-iua-Mmsut—Heceicer, a^ypoinlmeut oJ~E.ceoHl/.n. 

decree. 

Oil an applioaticm for execution of a decree. aIr.hoiu.'li an order din 
attadnnont of a gluitwali estate may bo erroneous, a,.' order appoint 

Heceiver to receive the rents and profits of sucii estate is sanctione 
aiithoriiy. 

Udoy Kumari GhaUralin v. llari Ram Shaha (1) referred to. 

Appeal by the defendant, Eani Kesobati. 

i Ills appeal arose out of an application for ex( 
tipn of a decree. One Mohan Chandra Mandal obt 
ed a decree against the defendant Eani Kesobati 
a compromise, for a sum of Es. 11,000. It 
stipulated that the said sum would be payable in tl 
instalments and on failure to pay any two consecui 
instalments the decree-holder would be entitled to 
aiize the entire amount due at the time of such deh 
from the estate of the late Eaja Udit Narayan Sij 
(deceased husband of the defendant) and from 
defendant pex-sonally by executing the entire dec 
There Imwng been default in the payment of the f 
two insda ments,the decree-holder applied in the Co 
of tlie feubordinate Judge of Dumka for execution 
the decree for the entire amount. He praved, t 
inasmuch a.s the immnvAaum 
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m the possession oi the pidginent-debtor Rani 
Kesobati were declared in anotiier suit to be ghatwali, 
and as she had no other valuable properties from 
which the decree could be satisfied, the decretal 
amount be realized by the appointment of a Receiver’ 
of the said 13 Taluks. On a irotice being issued on 
the Judgment-debtor why a Receiver should not be 
appointed, she appeared and stated that she had 
arranged to raise a loan and prayed for an adjourn- 
ment of 15 days to execute the necessary documents 
for the loan, to pay off the decree-holder. Thelearired 
Subordinate .Judge by an order dated the 1st Decem- 
ber 1911 rejected the application of the judgment- 
debtor, directed the properties to be attached, appoint- 
ed the Deputy Commissioner, as Receiver, and issued 
directions to the musta jirs and raiyats not to pay 
rents to anybody other than the Deputy Commissioner 
or his duly constituted agents. The judgment-debtor 
was forbidden to make any collection till the attach- 
ment was withdrawn. Against this order the judg- 
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Mohan 

ClIANDBA 

Manual, 




(a) [19U] 2 Oh. 199. 
C3)(1883) 8 P, D. 163, 
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Qoninussioner of Sonthal Pergtmnah^ {f). The teinire 
: 18 not assignable nor are the rents and profits of R 
the Court is incompetent to appoiid a Receiver - see 
Knilly. Dumergui (2), Birch v. Birchi^ Tnca^^r 
Imrnsi-i) and Binoderam Sehi y . The Deputy Com- 

I to a public servant for discharge of duties is extra- 

rzr?" 

. C17 i BamShaha (b) proceeded upon a wrong basis, 

if Ht all a Receiver can be appointed, it cannot be 

done without setting apart a fair remuneration for tbe 
ghatwal. ^ 

S7/-.ff '' (Bahu Peary Uohan 

with him), for the respondent. The tenure 
attached IS a Khurrugpur ghatwali tenure; such a 
enure is attachable. The contention that a ghatwali 
enure is not attachable, and as such a Receiver could 
not be appointed, was not raised in the Court below 
and it ought not to be allowed to be raised now. The 
question raised is not a question of law, but is a mire 
question of fact. A ghatwali tenure is property within 
the meaning of section 51 of the Civil Procedure Code. 
The Court has power generally to appoint a Receiver 
nf the property of the Judgment-debtor. Under Order 
XL lule l a Court may appoint a Receiver of any 
property; It was not suggested by either side that \ 
gluitwali tenure in the hands of a ghatwal is not prop- 
orlj; that benig a„, „ Court can appoint a Eecelver 
^ th regard to such property. A Ghatwali tenure in 
Khurrugpur is liable to sale in execution of a decree 
In the case of Pdoy Kimiari GhatwiUnv. Bari Ram 

.Wol“ tm™™ r r"“ the 

cippointmentof a Receiver ought to have been made 
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in that case. The profits ought to have been regarded 
a.s personal propertj^ of the ghatwal ; see Hajkeshivor 
Deo Y. Bunshidhur Martdari (1). Section (>() of the 
Code of Civil Procedure no doubt provides that salaries 
of a particular description are not attachable, but it 
cannot therefore be asserted as a general rule that 
no salary can be attached. 

BahuQ-unoda Char an 8m, in reply. 

Our.adv.vtiU. 


Kesobati 


Mohan 

Chandea 

Mandal. 




CoXE AXD Imam JJ. Tliis is an appeal against an 
order of the Subordinate .Judge of Dunika allowijjg an 
attachinent of the estate of the judgment-debtor and 
appointing a Receiver, 

By a compromise between tlie parties in Appeal 
from Original Decree No. 467 of 1907, it was decreed 
that the decretal amount was to be paid to the decree- 
holder in three instalments and failure to pay any twm 
consecutive instalments was to- entitle the plaintiff 
deciee-holder to realize the entire amount due at the 
time of such default by executing the entire decree, it 
being further stated in the petition of compromise that 
the decretal amount was realizable from the estate of 
the late Raja Udit Narain Sing (the deceased husband 
of the .iudgment-debtor) as well as from the defendant 
jiiclgment-clebtor personally. 

There having been default ii, the payment of two 
consecutive instalments, the decree-holder applied for 
^ execution of his entire decree and prayed for realiza- 
Uon of the decretal amount by the appointment of a 
Receiver for 13 Taluks mentioned in the schedule to the 
application.^ This application states as a ground for 
the realization of the decretal amount by means of a 
Receiver the fact that in another suit the 13 Taluks had 

(1) (1896; I, L. B. 23 Calc. 873. 
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been declared ghatwali 
KBsaBATi ment-debtor was called 

Mohan- sllOTlld not be 

Chandra Receiver. She 
Mandad. .,ppj| 

of her estate, with 
order 

was appointed Receiv 


On this application the 
upon to show cause wlr 
attached and placed um 
appeared and applied for two v 
cation was refused), and the 
some exceptions specified ij 
was attached and the Deputy Oommiss 
er, the Court issuijig- direc 
to the mustajim and raiyats not to make paymei 
anybody other than the Deputy Commissioner o 
duly constituted agents. The judgment-debtor 
forbidden to make any collections during the c 
naaiice of the attachment. 

Ihoagh the order relates to two niatterKS, 
a,tta.chment and the appointment of a Receiver, 
appeal is in respect of the latter only. A prelimi 
objection that no appeal lay was raised on beha 
the respondent, but as it was not pressed we nee( 
deal with it at any length. It will be suflacieni 
us to say that in our view an appeal does lie ag 
the order of the Subordinate Judge. 

Though in the g. 
been taken lo the a 


ouuus or appeal no excej)tion has 
tachment, the argument on behalf 
itessed to us has been directed 
t a gliatwali estate is not liable to 
in 6X6cnt.i.on of a dGcroo ji.nd \K7is 
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On a consideration of these cases we are unable 
to say that they go so far as to lay down that the 
surplus rents and profits of ghat wall tenures cannot 
be attached in the lifetime of the ghatwal, though 
they do lay down that the estate itself cannot be 
attached. The case of KuslooraKoomarae v.Binnde- 
mm Sein(l), is clear authority for the proposition that 
the surplus-proceeds of a ghatwali tenure collected 
during the lifetime of the judgment-debtor are his 
personal property and tlius liable to be taken in 
execution. In Sttrajnial Marivari v. Kristo Pershod 
Singh (2), it was held tl^at the income of a ghatwali 
property was not itself ghatwali property, and as 
such was liable to be sold. Tlie appointment of a 
Eeceiver in this case is in entire iiccord with the 
view taken in the case of JJdog Kumari Ohatwalin 
Y. Han Barn Shaha (3), wliich like Bajkeshwar 
Deo V. Bundtlhiir Manvari (4), came from the 
feonthal Pergunnalis. It may be open to question 
whether a Eeceiver oogli t to be appointed to collect 
rents and profits that have not accrued at the time 
of the appointment, but we do not think that we 
ought in the present case to dissent from the decision 
in Vdoy Kumari Ghatwalin v. Bari Ram Shaha (3). 
For all that we know to the contrary, rents and profits 
may have accrued prior to the appointment. Had 
there been merely a proliibitory order issued to the 
ghatwal not to receive any rents and profits from 
the raiyats and also to the raiyats not to pay their 
rents to the ghatwal without the appointment of a 
Receiver, the order might have been open to question, 
but the appointment of a Receiver to receive the rents 
and profits seems to us an order sanctioned by author- 
ity. The order for attachment of the estate'” may be 

Kl) (IJOb) 10 0. W. h. cdx. fl-) T T P 09 /i ‘ t. 
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erroneous, but 

Kesobati Blent of the Heceiver 

Mo’^han profits are properly dealt with 

CaANDBA it necessary to interfere 
Mandai, take, dismiss this 
we do not allow costs 
s. c. G. 
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as the practical effect of the appoint- 
is merely to ensure that the rents 

we do not think 
We, therefore, in the view 
appeal, but in the circumstances 


Appeal dismissed. 


appellate CIVIL 


Before Mr. Justice D. Chatter jee and Mr. Justice N. R. Chatter jea. 

RAIMONI DASSI 


MATHURA MOHAN DEY.* 

Kadiidiyat—Leage—Landlord and Tenant- 
sHtutes a leas^-^-Tramfer of Propert 
lOr-Amending Act (III of ISS 5), s. S-Rcghlratl 
1877% 8. 3, and (AVI of 1908% s. 2(7% 

^ A registered kabuliyat sigued by tbe lessee and acceptt 
m sufiicient to constitute a lease within the meaning of seci 
Trarmfer oi; Property Act, 

Akran Aliy. Durga Prasanna Boy Choiedhuri(l) teter 
Nand Lai v. Hand man D (iR ('JlS fCnshi r ■ 


■hahnliyat without poUah if con* 
A. ct (IV of 1883) 88 . 4^ JOS and 
'on Acts (III of 
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Second APPEAL by Raimoiii Dassi and others, the 
plain tiffs. 

On the I4th Magh 1310 B. S., Mathura Mohan Dey 
exeented in favour of one Brahmamoyee Dassi a 
registered i ara by. which he undertook to 

collect the rent of 48 Jmls and odd of lands belonging 
to the latter for the period of three years, viz., 1310 to 
1312, and agreed, inter alia, to i^ay her Rs. 400 a year. 
On the 19th Bhadra 1311, Brahmamoyee Dassi died, 
leaving as her heirs lier daughter, Raiinoni Dassi, and 
five grandsons. As no payments were made either 
to Brahmamoyee Dassi or her successors in uterest, 
tlie latter, on the 27th Assar 1313, instituted a suit on 
the hcihuliy at in tlje Court of the Subordinate 


Eaimoni 

Dassi 


Mathoba 

Mohan 

Dey. 


1018 



INDIAN LAW REPORTS 


[VOL. XXXIX. 

appeal, it was lield, that tlie registration of the kabii- 
l^at was a suflicient compliance wirii section lOZof tlie 
rransferol Property Act, and there was a valid contract 
Jreating^the relationship of landlord and tenant between 
me parties; that the kahuUyat was duly executed and 
ihat no fraud, or misrepresentation, or constrnctive 
raud had been practised on the defendant to secure 
ts execution ; that, as regards the nine plots of land 
covered by the kalmliyat, there was some difficnlty in 
iscertaining the actual facts, as there w^as no local 
nvestigation, but that, as held incidentally bv the 
Hibordinate .ludge, the ehittas and filed bv 

he defendant showed that the said nine plots of land 
^^ere in the possession of tlie defendant, and another 
'erson as rnahks from long before the date of the 
aid kalmliyat ; and, finally, tl.at the mistake as regaixls 
lese nine plots of land was with reference to a matter 
^mct essential, to the agreement, and, therefore, the 
.leement was void altogetlier and the plaintifl^ was 
ot entitled to recover rent. Thereupon, the ulntn+.ifl-. 


Babu Proms Chandra Mitter an 
MadJmb MaiUk, for the appellants. T] 
the lower Appellate Court were in 
appellants, except wdth regaid to the 
land alleged to belong to the responden 
person as maliks. If these nine plots w 
the appellants’ property, and this shon 
decided as a matter of fact, the mist 
inclusion in the kahuUyat was not su 
render it void, and there ought to In 
apportionment of the rent and a decre 
proportionate amount to tlie appellants. 

Babu harendra Narayan Mitte 
Narendra Narain SrtL for th^ 
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to constitute a lease under section 107 of the Transfer 
of Property Act, there ought to have been ‘a pottah 
granted by the appellants to the respondent. As 
there was no pottah in the present case, the appellants 
weie not entitled to construe the hdhuliycit as a lease : 
see Nihnamud Sarkar v. Bonl Das (1). Tlie parties 
were not ad idem, and this being so, the kahuliyat 
could not be construed to be ojjerative between them. 
If there is to be a remand, the onestinn wliAtl-,ov 


Raimoni 

Dassi 

V, ' 

Math UR A 
Mohan 
Dey. 


rue iraiisier ot Property Act, it will be found that the 
accepta.tice of tlie landlord constitutes the tenaiicv, 
and it is not necessary for the lessor to sign and 
deliver a pottah to the lessee. The absence of the 
word “implied” in sections 58 and 59 of the Trans- 
fer of Property Act is significant and in my favour. 
This word is xised in section 105 of this Act, and it 
means implied from the transaction. It is no answer 
to this suit that the plaintiffs have not executed their 
prrt of the contract by not granting a pottah see 
uooch V. Goodma^i (2). 

Gur. adv. vult. 

N. R. Chatterjea J. This appeal arises out of a 
suit for recovery of imra rent, based upon an ifara 
kahuliyat executed by the defendant in favour of the 
predecessor in interest of the plaintiffs, wherebv the 
defendant undertook to collect rent of 48 and odd hals 

0 lands for three years and agreed to pay to the lessor 
Rs. 400 a year. 

The defence was that the contract was not com- 
pleted, as no pottah was granted by the lessor, that the 

(1)(1909) 14 C. W. N. 73. (2) (1842) 2 Q. B. 580. 
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lessor never allowed the defendant to take possession 
Raimoni the lands, that one hdl ot land (nine plots) which 


• kabuliy it was not corrected the defendant surrendered 

CHATTE1..IEA leose, that the kabuUyat was never acted upon and 
that the defendant was not, therefore, liable to pay 
anything. 

The Court of first instance, finding all the above 
pleas in favour of the defendant, dismissed the suit. 
On appeal, the lower Appellate Court held, that the 
registration of the kabuliy at was a sufiicient compli- 
ance with the provisions of section 107 of the Transfer 
of Property Act, that the absence of a i30^fa/bdoes not 
invalidate the contract, that the kabuUyat was duly 
executed and there was no fraud or misfepresentalion 
practised on the defendant to secure its execution. 

As regards the nijie plots of laud, the lower 
Appellate Court held that there was some difficulty 
in ascertaining the actual facts, as there had been no 
local investigation, but that he agreed with the Sub- 
ordinate Judge, who had gone into the question inci- 
dentally, in holding that the nine plots were in 
possession of the defendant and his co-sharers from 
long before the date of the kibidiyat as maliks. The 
lower Appellate Court, however, held, that an agree- 
ment to pay rent for land already in the lessee’s pos- 
session as owner is void, and that the mistake in 
including the nine plots of land was regarding a 
matter of fact essential to the agreement, and, therefore, 
the agreement was altogether void and plaintiff was 
not entitled to recover rent. 

The plaintiffs have appealed to this Court, and it 
has been contended on their behalf that the lower 
Appellate Court having held that the kabuUyat 
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and the case ot franclulent misrepresentation having 
been found against, the defejidant, the lower Appellate 
Court ought to have decided the cj[UP.stion whethei'as a 
matter of lact the nine plots reallj^ belonged to the 
defendant, and even if they belonged to the defendant, 
the plaintiffs ought to have been given a decree for 
proportionate rent for the reraainuig lands. 

On behalf of the defendant re.spondent it ha.s been 
contended that in the absence of a potfah, the kahuK- 
y(xt could not coinstitute a lease within the meaning 
of section 107 of the Trainsfer of Property Act. It has 
been further contended that even if the 
opeiated as a lease and if the case should be romanded 
at all, there was a number of questions raised in the 
case which were decided by the Court of first instance 
but were not decided by the lower Appellate Court, 
and that the latter should be directed to decide the 
said questions. 

So the first question for consideration is, whether 
a legi.steied kcihuliyot executed by the lessee and 
accepted by the lessor otJerates as a lease within the 
meaning of section 107 of the Traaisfer of Property 
Act. 

Ihere can be no question in this case that the 
kahiiUyat was accepted by the lessor, as the suit has 
been based upon it. 

Section 105 of the Transfer of Propejty Act defines 
a lease of immoveable nronertv as « 


lUlMONI 

Dassi 


lATHlTRi^ 
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If, w Ufc) euecteci. section 107 prescribes 
the mode in whicli a lease is to be effected, and provides 
that a lease of immoveable property from year to year 
or for any term exceeding one year or reserving a 
yearly rent can be made only by a registered instru- 
ment. Section 4 of the Transfer of Propei'ty Act 
provides that section 107 and certain other sections 
shall be read as supplemental to the Indian Eegis- 
tration Act, 1877, which means that it is to be read as 
supplemental to all the provisions of the Registration 
Act. Under section 8 of the Registration Act of 1877 
a lease hicindeH n kabuhyat. Reading sections 4 and 
107 ol the Transfer of Property Act together with 
section 3 of the Registration Act of 1877, it would 
appear that a lease in section 107 includes a kahuUyat. 
Section 107 of the Transfer of Property Act does not 
require that the instrument shall, be signed by the 
lessor. The only thinc; reouired bv it is that th 
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Haimoni 
Dash I 


Mathu ra 
Motiax 
Dev. 


iiig lu fedies Hiicii as IS conta.ined in section 3 relating 
to a lease, viz., that it inclndes a kahuUyat. 

It is a common practice in this country where no 
pottah m executed to treat a kahuUyat, accepted by 
the lessor, as the instrument creating a tenancy, and 
there can be no question that before the passing* of the 
Transfer of Property Act a lease could be effected by 
an instrument signed by the lessee only and registered 
in cases where registration was compulsorv. Under 
section 3 of the Registration Act, 1877, a leas*e includes 
a kahuUyat- So that before the passing of the Transfer' 
of Property Act in cases where a registered instrument 
was necessary under the Registration Act, a kahuUyat 
executed by the lessee if registered was legally suffi- 
cient to constitute a lease. It was not necessary for 
the creation of a lease that the landlord should grant 
ii pottah. It was sufficient if the tenant executed a 
kahuliyat whicli was accepted by the landlord : see 
Akram Ah v, Durga Prasanna Boy Choiodhuri (1) 
Section 105 of the Transfer of Property Act does not 
introduce any change in the legal conception of a lease 
which, before the passing of that Act, could be effected 
by a registered instrument signed by the lessee only. 

I he provisions in section 4 of the Transfer of Property 
Act that section 107 and certain other sections of that 
Act shall be read as supplemental to the Indian Regis- 
tration Act, 1877, was introduced into that Act by the 
Amending Act of 1885 (Act III of 1885). So far, there- 
fore, from laying down that an instrument of lease 
c oes not include a kahuliyat, said, therefore must be 
an instrument signed by the lessor, it makes section 
a)(1910)U C. L. J. 614. 
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107 supplemental to all the provisions of tlie Regis 
tratiou Act including section 3, and the provision i 
section 3 of the Registration Act Til of 1877, that a 
lease includes a fcabuhyat, has been re-enacted without 
any modification in section 2 (7) of the Registration 
Act of 1908. . 

The Legislature has prescribed no form for a lease 
and in the absence of any provision in the Transfer 
of Property Act that a lease in order to be valid must 
be signed by the lessor, lam unable to hold that a 
registered kabuliyat which is accepted by the lessor is 
not a lease within the meaning of section 107 of the 
Transfer of Property Act. 

As to the authorities on the point, the earlier cases 
in the Allahabad High Court were in favour of the 
view, that a kahuliy it cannot be considered as a lease 
within the meaning of section 107, Transfer of Pro- 
perty Act. In Hand Lai Hanurnan Das (1), Blair 
J. followed an earlier decision of Edge O.J., and 
Burkitt J., in which the learned Judges held, that 
hfibultyat is merely an agreement executed by a tenant 
to take the tenancy, and that in itself it contains no 
agreement of the landlord on his part to lease the land. 
It does not appear wliether in that case there was 
acceptance of the kabuUyat by the landlord. Blair J. 
was of opinion that the word ‘instrument’ in section 
107 shows, that the document must be one which must 
have certain executive force, and that upon its execu- 
tion the lease is completetl. Banerji J, did not desire 
to express any opinion on the question, having regard 
to the fact that it is a common practice in these pro- 
vinces to treat a kahtiUyat as the instrument creating 
a tenancy, and that a ruling upholding the contrary 
view may unsettle titles. The case of Kashi Git v. 
Jogendr-o Nath Ghoss (2) was heard by Blair J., sitting 
(1) (1904) I. L. R. 26 All. .868. (2) 1904) I. L. R. 27 All. 186. 
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R AIM ONI 

Dassi 


lATHUIU 

IMoiian 


txic xjiiuntui waw cieany encixieci to recover conipenBa- 
tion foi use and occcij^atiioii. ^X'lie [Full Bend) seem to 
have been in doubt as to the correctness of the earlier 
decisions, as they declined to express any oinnion as to 
their correctness. 

In the Madras High Court, Benson and Wallis JJ., 
held in Turof Sahib v. E.mf Sahib (3) that a lease 
must be an instrument bearing the signature of the 
lessor, and that case was followed by Benson and 
Miller JJ. in Kaki Subbanadri v.Muthu Rayigayya 

(4) . In none of the cases cited above, excej)t in the last 
case, was any reference made to section 4 of the Trans- 
fer of Property Act. It is not necessary to consider, 
however, the cases in the Madras High Court in detail, 
because in the recent case ot Syed AJ am Sahib v, 
Madura Sree Meenatchi Sundareswarar Devastanam 

(5) a Full Bench of that Court held, after an exhaustive 

discussion of tlie matter, that the registered instru- 
ment referred to in section 107 of the Transfer of Pro- 
perty Act, in order to be valid, need not be signed bv 
the lessor. a 

In our court in the case of Nilmamud Sarkar v 
BaulDas (6), the learned Judges (Chitty and Carndiiff 
JJ.), agreeing withthecases oiNandL^dy. Hanuman 
Das J), Kashi Gir v. Jogetidro Math Ghose (7) and 

(1) (1904) I. L. R. 26 All. 368. (4) (1909) I. L. R .32 Mad 63--> 

(' ) ( 07) 1. L. R. 30 Mad. 322. (6) (1909) 14 C. W. N. 73. 

(7) (1904) I. L. R. 27 AIL 136. 
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T'urof Sahib v. Esuf Sahib (1), held, that a kabuUyat 
wlHcli IS only an undertaking hy the prospective 
tenan t to take ttie tenancy, is not a lease. Of course a 
kahuUijat executed by a lessee in itself does not create 
a lease, iinlefHS it Is accepted by the landlord ; and that 

a»™„A M )„ that case oaa of the land- 

a . accept the lease. 

In a later case, Akrarn AU v.Darga Prasannaffoy 
(:!), Mookerjee and Coxe .J.T.. held, that it 
was inipossible to maintain the view tliat, for tiie 
creation of a pei-inanent lease before the Transfer of 
Property Act, it was necessary that the landlords 
should grant a pottah. The kabuUyat in that case was 
executed before the Transfer of Properly Act, but the 
learned Judges with reference to the case oimiraarnud 
w.BoulDasi?,) observed:-" We need not, tl.erefore, 
decide whether under the Transfer of Property Act the 
law is different, but we observe that a Pull Bench of 
the Madras High Court in A/am v. Madura (4) has 
assigned weighty reasons in support of the view con- 
trary to that maintained in Nihnaniud. Sarkar v. Boul 
Das (iJ).” 

Ihe result of the authorities, therefore, is this : — In 
the Madras High Court the earlier cases, which held 
the contrary view, must now be taken to liave been 
overruled by the recent Pul! Bench, which supports 
our view. In the Allahabad High Court, although the 
earlier cases took a contrary view, a Pull Bench of that 
Court declined to express any opinion as to the correct- 
ness of the earlier rulings, and in our own Court 
though in one case the learned Judges agreed with the 
earlier Allahabad cases and one of the Madras cases, 
the case is distinguishable on the ground that one of 
the landlords did not accept the kabuUyat, ‘ mmI in the 

U) (1907) I. L. R. 30 Mad. .322. (3) (1909) 14. 0. W. N. 73. 

(2) (1910) 14 (J. L. 614. ( 4 ) (igio) 21. Mad. U ,J. 202. 
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late.st case Akram Ali v. Durga Prasanna Boy Chotv 
dhuri (1), the learned Judges observed, that the reasoir 
given by the Full Bench - of the Madra.s Hinh Cour 


Raimon 1 
Dassi 
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^ already in possession, How long was defendant in 

Raimosi possession, and wlietlier he had acquired any title bv 
Dassi such possession. - 

Second,, wljetije.- the plaintiff failed to deliver 
ijev^ possession of tiie remain iiig 47 hals of land, and 
•Cha^jea supply the defendant witli tlie tami and 

j collection papers in order to enable the defendant 
to collect rent. 

Third, whether the kahuUyat w'as acted upon 
Fourth, whether the defendant surrendered the 

^>ara and was there a valid .surrender. 

If the last three questions are found in favour of 
the plaintiffs Rod the first question against them, the 

lower Appellate Court will apportion the rcnit witli 
respect to the remaining lands. If the last tliree 
questions are found against tlie plaintiffs, the lirst 
question need not be gone into. The decree of the 
lower Appellate Court is accordingly set aside, and tlie 
case sent back to that Court for a decision of the case 
in accordance with the^observation made above. 

D. Chatterjee J. r agree. 


o. M. 


Appeal allowed; cane remanded. 
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APPELLATE CIVIL. 


Before Jmlice, Sir Cecil Brett and Mr. Justice Skarfuddin. 

SARAT CHANDRA BOSE 1912 

V. April 12. 

SECRETARY OF STATE FOR INDIA.* 

'[Shawlsf' meaning of — Railway administration.^ Uahility of — Loss of 
2 ) 2 rcel — Railways Act (IX of 1S90)^ s. 75^ and Sch. II (m) — Value 
of contejits of 2 Ktrcelif io he declared — Alwan — Damages, suit for — 

Costs. 


T1i(3 term ’* shawls” in Scliedule TI, cl. (/r) of: the Railways Act, refers 
to Indian sliawls of special value, and cannot be taken to apply to articles 
of inferior value sucli as alwans. 

Secgkd appeal by the plairitiRs, Sarat Cliandra 
Bose and otliei-s. 

Tlie plaintiffs, wJio carry on business as niercbants 
at Gossain’s Hat at Chikandi, in tlie district of B’aridpur, 
booked a parcel in tbe name of their Calcutta agent 
containing country-made cloths and alwans at the 
Barabazar office of the East0fn“TBeirp,FState Railway 
in CalcuEtaTbr conveyance by them, the Rivers Steam 
Navigation Company, and the India General Naviga- 
tion Company, Limited, to a place called Bejnishar, a 
steamer station on the river Padma. The goods wei’e 
booked on the 13th of November 1906 for delivery to 
the plaintiff No. 1. They appeared to have been lost 
in transit. After some correspondence between the 
plaintiffs and tile Railway and the Steamer authorities 
as to the loss of the goods, they (the plaintiffs) gave 
notice of suit through their pleader to the Collector of 

Appeal from Appellate Decree, No. 244 of 1909, against the decree 
nf M. M. Dutt, Subordinate Judge of Paridpur, dated Nov. 13, 1908, 
affirming the decree of Nani Gopal Mukherjee, Mvinsif of Cliikandi dated 
July 29, 1908. 
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^ Faridpur and tLe Manager of the Eastern Bengal State 

cSndL a certain sum of money as 'price of 

Bose goods lost and also as damages. The plaintiffs 

SeciTetaet Superintendent of the Railway 

OF State OMpany thereupon offered terms of compromise 
for [sDiA. which not being favourable they brought the present 
suit'. 

The Manager of the Eastern Bengal State Railway 
and the Collector of Earidpur entered appearance and 
contested the suit. The Railway Company in their ' 
written statement admitted that the parcel had been 
booked and lost in transit over the railway The 
defendants pleaded, inter alia, that the notice served on 
the Collector was not valid in law, and that under 
section 7o of the Indian Railways Act the Railway 
administration was not responsible for the loss of the 
goods. 

The Court of first instance gave effect to the objec- 
tions raised by the defendants, and dismissed the 
plmntiffs’ suit. On appeal, the learned Subordinate 
midge held that the goods booked by the plaintiflh 
came under the designation of “shawls,” and as their 
value exceeded Rs. 100, the plaintiffs ought to have 
declared the contents of the parcel, and their value at 
the time of booking the parcel and they having failed 
to do so the defendants were not liable for the 
iffaintiffs’ claim ; and he affirmed the decision of the 
first Court. Against this decision the plaintiffs 
appealed to the High Court. 


j 2 aou jogesh Chandra Boy, for the appellant, 
ihe plaintiff was not bound to make the declaration as 
contemplated by section 75 of the Railways Act, 
anasmuch as the articles contained in the parcel were 
not “shawls” within the meaning of clause (m) of 
Sehedale II „[ the Act. The packages contained 


VOL. XXXIX.] CALCUTTA SERIES. 


1031 


Oil 


alivans, and they were not shawls within tlje meaning 
of the Act. Shawls include articles of special value, 
and do not include articles of inferior value .- see 
Lakhmidas Hira Chand v. The Great Indian Penin- 
sula Railway Companyil), and Saminadha Mudali v. 
The South Indian Railway Company {%). 

Balm Ram Charan Mitra, for the respondents, 
Eastern Bengal State Railway. All articles which 
in common parlance are called shawls will include 
alivans. It nowhere appears that in the second 
schedule the word shawl includes articles of special 
value. 

Baltic Srish Chandra Chowdhury, for the India 
General Navigation Company. The Steamer Company 
was unnecessarily made a party, and as ^ such should 
be discharged from, all liability. The goods were lost 
in the ti-ansit over the railway, and did not come into 
the hands of the Steamer Company ; that being so, 
the Steamer Company could not be held liable for 
any loss to the plaintiffs. Having regard to the provi- i 
sions of the Carriers’ Act (III of 1865), the Steamer 
Company is not liable for any loss during the transit : 
see Narang Rai Agartvalla -v. River Steam Naviga- 
tion Company, Ld.iS)- - 
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Bsett and Shakfuddin JJ. The present appeal 
arises out of a suit brought by the plaintiffs appel- 
lants for recovery of damages for the loss of a packet 


containing clothes, alwans, and other articles vrhich 


were despatched from Calcutta for conveyance by 
the Eastern Bengal State Eaiiw’'ay, the Rivers Steam 
Navigation Company, and the India General Naviga- 
tion Company, Limited, to a place called Bejnishar, a 
steamer station on the river Padma. The goods were 


(1) (1867) 4 Bom. H. C. O.G. 129. (2) (1883) I. L. R. 6 Mad 420. 

(.3) (1907) I. L. R. 34 Calc. 419. 
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booked on the 13th November 1906 by the plaintiffs 
Sabat in the name of their Calcutta agent, B. K Sen fnt- 
delivery to the plaintiff No. 1 Prom the written 
Skcretabv filed on behalf of the defendant, Eastern 

OF State -Bengal State Railway, it appears that they admitted 
FOR India, that the parcel had been booked and had been lost in 
transit over that railway. The defence set up in their 
behalf was, however, that the railway was not liable 
because the plaintiffs had failed in compliance with 
the provisions of section 75 of the Railways Act to 
declare the contents of the parcel and their value, at 
the time of booking the parcel for carriage by ’the 
railway. The other defendants, the two Navigation 
Companies, imt in a written settlement in which thev 
disclaimed all liability for the loss of the parcel on the 
ground that the parcel never reached their hands, and 
Miat this fact was known to the plaintiffs. Certainly, 
from the admission made on behalf of the Eastern 
Beng'al State Railv^ay, it appears that no liability 
could attach to the two Steamer Companies, as the 

Railway Company distinctly admitted that the parcel 

was lost while in transit over the railway. 

Certain preliminary points were taken against the 

admissibility of the suit, but all these have been found 
in tayoiir of the plaintiffs. The only .substantial point 

winch has been decided by the lower Appellate Court 
against the plaintiff is tliat raised in the second issue 
lhat point is whether the plaintiffs are entitled to 
recover in this suit the value of the goods contained 
in the parcel by reason of their failure to comply with 
It piovtsions of section 75 of the Railways Act (IX 
of 1890). That section provides that “when any 
articles mentioned in the second schedule are contained 
in any parcel or package delivered to a Railway 
administration tor carriage by railway, and the value 

111 the parcel or package exceeds one ' 
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hundred rupees, the Railway adiiiinistration shall not 
be responsible for the loss, destruction, or deterioration 
of the parcel or package, unless the person sending or 
delivering the parcel or package to the administration 
caused its value and contents to be declared, or declared 
them at the time of the deliAmry of the parcel or 
package for carriage by railway, etc.” In Schedule II 
attached to the Act, item (m) is “ shawls,” and the 
case for the defendant Railway Company was that 
some of the ai’ticles in the parcel consigned by the 
plaintiffs, being a/wa/is, came under the term “shawds,” 
and, as admittedly the plaintiffs had not declared their 
value under the provisions of section 75 of the 
Railways Act, that Conij^any disclaimed all liabilitj^ 
to pay the amount claimed in the suit. Botli the 
lower Courts have accepted this contention on behalf 
of the Railwuiy Company and have dismissed the 
suit. 

The plaintiffs have appealed to this Court, and the 
main argument before us has been with regard to the 
question whether the term “shawls” as used in item 
(m) of Schedule II of the Railways Act covers goods 
such as those contained in the parcel assigned by the 
plaintiffs. The learned pleader for the appellants has 
described to us the contents of the parcel. Amongst 
them w’^e find two pairs of alwans at Rs. 22-4 per pair, 
the total being Rs. 44-8, and certain thans of other 
materials and five pairs of ahvans at Rs. 12-6 per pair. 
The question is whether articles of these descriptions 
are such as are covered by the term “shawds” in the 
second schedule attached to the Railways Act. The 
learned Subordinate Judge, in dealing with the ques- 
tion as to what is the meaning of “ shawl ”, as used in 
the schedirle, has referred to the definition of the 
woixl “shawl” as given in Webster’s Dicti oiiary. 
He considers that, as the term “shawl” is used in a 
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law enacted in the : 
iinderstood in the Ei 
meaning in India. H( 
elusion that the word 
schedule of the Railw 
cloth of 'Wool, cotton 
women as a loose r * 
and he thinks that 
are manufactured 
under this definition 
tended that the 


giisn language, it must be 
nglish sense, irrespective of its 
3, therefore, arrives at the con- 
shawls as used in the second 
ays Act must be taken to be “ a 
silk or hair used specially by 
covering for the neck and shonlders,” 
i garments such as aforans which 
with cotton or wool must come 
On the other side, it is cun- 
word “ shawl”, as used in the Act 
valuabte article, each a. are procUteed by the 
looms ot Kashmere and Amritsar, and it is armied 
tlmt tbe goods contained in the parcel certainly hist 
all vithin that description, if the plea of the 
defendants is to succeed. We have given the ques- 
lon our best consideration, and we are of opinion 
hat the view which the learned Subordinate Judge 
as taken as to the meaning of the word “ shawl ” 
cannot be accepted. It is clear from the other items 
included in the second schedule of the Railways Act 
that that schedule was intended to cover articles of 
Bpecial value. The Act which was passed in 1890 tSok 
the p ace of other Railways Acts which were then 
i^epealed and were passed in 1879, 1883 and 1886 
Sc ledule II appears m the previous Acts and also in 
the Acts previous to them which they repealed and 

sh ve have,^rs/, to consider what was the 
liobable meaning which the Legislature intended to 
apply to such a term at the time when the schedule was 
fiisl drawn up, and, secondly, to consider how far its 
meaning can be determined by reference to the other 
Items in the schedule. Applying those ruRs'le t^ 

0 opinion that there can be little doubt that at the 
tune when the schedule was first Umy... ■ 
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Intended to cover Indian shawls of valuable materials. 
The term “ shawl ” is originally a Persian term, and was 
applied to valuable and special articles, and certainly 
had no possible application to the articles to which 
the learned Jndge of the lower Aiopellate Court has 
thought the word “ shawl ”, as used at present in the 
English language, now applies. The term “shawl” as 
used at the time when the schedule was drawn up 
obviously referred to valuable Indian sliawls, as then 
understood in India, and could not be taken to apply 
to articles of inferior value such as the articles con- 
tained in the parcel, the subject of the inesent suit. 
Of the items of articles contained in the parcel only 
one is of any special value, and that is the first item, 
the two i)airs of alwans at Rs. 22-4 per pair. In our 
opinion, judging both from the meaning of the word 
‘ shawl ” as accepted in India at the time when the 
Act was passed, and also froin the fact that all the other 
items contained in the schedule are articles of special 
value, and also from the fact that article (s) in the 
schedule provides for the addition by the Clovernor- 
General in Council of other articles of special value to 
the schedule, the articles for the loss of which damages 
are claimed in the present suit cannot be regarded 
as falling within the description of “ shawls ” as 
contained in Schedule II of the Railways Act. We 
are of opinion, therefore, that the judgment and decree 
of the lower Appellate Court must be set aside. 

The lower Appellate Court has not decided what is 
the price of the contents of the parcel which was lost, 
nor has it considered the evidence which seems to have 
been offered on that point. It has also not determined 
what compensation or interest the plaintiffs are entitled 
to recover. The appeal must, therefore, be sent back 
to the lower Appellate Court, in order that that Court 
may, after due consideration of the evidence, determine 
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what is the amount which the plaintiffs, are entitled 
OhInma ^ present suit. * 

Bose behalf of the Steamer Companies, tlie learned 

OP State to the T3r^ claims ‘inrl • 

mado bv tUe defeiKlant Railway Ooinpaay ,l,at ,1,^ 
parcel waa loal in taneit overtLe ndiwav, Vulmt 
can poaaibly ailaC, 1 „ iPe Steamer Ceiipanie '^ ^ 
leault, theretore, ta that, «„ far as the two Steamer 
- nipauies are eoucerneil, the suit mnat stand rli, 

.d, the case must go hack to the lower Appellate 
Court m oKler that that Court may .letermine wMt 
compeusatron tire plaintiffs are entitled to reom:“ 
lorn them for the loss of the parcel. 

The learned pleader for the Steamer Companies a,H 
tor their costs in thi., case , irnt we are no, prep™d m 
pass any order in their faronr for costs a^n,t , ! 
plamtiffis, because the plalntiffa were not in°a no -i- 

when they institnted the suit to know wbetLrtte 

imcel was lost in tm„,sit over the railwav or when 
mmed hy the Steamer Oompanies. So iar arthe 
Steamer Companies are ooncerned, the suit will stand 
l.smissed, but without costs. The piaintifis are 
n)wcvei, entitled to recover their costs of this appeal 
i-om the Railway Company. The costs in the lower 
Couits as between the plaintiffs and the Railway 

Company will folh>w the hnal re.snit of t^^^^ 


s. e. a. 


Appeal allowed ; case remandsd. 
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Before Sir Lmnrence H. Jenkins^ K.C.I.E.^ Chief Justice, a?td 
Mr. Justice N. R. Okafterjea. 

NAND KISHOEE SINGH 


APPELLATE CIVIL. 


Apoil 16. 


RAM GULAM SAHU.^ 

Reriew—Ap^Mccition fur leave to appeal to Pricy Council — Order rejecting 
such application, if subject of review — xnterest subsequent to decree^ 
how far can he alloived by the High Court to he calculated — Order 
rejecting application for reviem by a Court other thmi High Court,^ if 
appealable — Civil Procedure Code (F of 190S\ s. 114^ 00. XLVII 
and XLllfr. 1 (r). 

An order rejecting an application for leave to appeal to His Majesty in 
Council comes within the description of orders contemplated in s. 114 ot the 
Code of Civil Procedure, 1908, and is subject to review. 

Tjutf Ah Khau v. Itezail) distingTiished. 

The Higii Court should not grant leave to appeal to His Majesty in 
Council in cases in wliich tlie specified amount of Es. 10,000 can only be 
1 ‘eaehed by the addition of interest subsequent to the decree. 

Gooroopersad Khoond v. J'uggutchunder (2) followed. 

Application for review of order ou application for 
leave to appeal to His Majesty in Council by the defend- 
ants, third party. 

The application for leave to apjseal to His Majesty 
in Council was dismissed by Jenkins C.J. and N. R. 
Cliatterjea, J. relying on the stateinexit of the learned 
vakiJ for the appellant, that though the appeal to the 
Privy Council was valued at more than Rs. 10,000, the 
value of the subject matter of the original suit was 
less than Rs. 10,000. The present application was for 

Application for leave to appeal to His Majesty in Council, No. 22 of 

,1911,.' 

(1) (1890) I, L. E. 17 Calc. 455. (2) (1860) 8 Moo. L A. 166, 169. 
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review of the order rejec 
to appeal to His Majesty 
to the opposite party. 


Nand 

KiSHORi 

Slngh 


jj)\ RasJibehary Ghose ( with him Balm Khettra 
Mohan Sen) took a preliminary objection that there 
was no precedent for such an application for review. 

An order refusing or granting certificate is not a 
judgment, and is not , Mussamnt Amirrun- 

nessa v. Bahoo Behary Ball (1), Manly v. Patterson 
(-) and Lutf Ah Khan v. Asgur Reza (3). And if it 
is no judgment, no aiDplication for review lies. A Judo-e 
of the High Court when sitting in, the Privy Council 
Department acts not really as a High Court Judge. 
How can the Judges here sit in review ? 'The last men- 
tioned case is certainly of doubtful application here. 
But I rely strongly on practice. 

_ Jir. A. Caspersz (yYith him Balm Vpeyiclranath 
Chatterji)^ for the petitioner. Section 114, 0. XLVII 
and s. 151 of tlie Civil Procedure Code are clearly in 
my favour: see also Gopinath Birhar v. akuck 
Clmntler Bose (4). In IWanly v. Patterson (2) all that 
has been held is that there is no appeal. 

On the merits, I contend that all that is necessary is 
that the “decree or final order must involve directly 
n- indirectly some claim or question to or respecting 
iroperty of like amount or value.” This case is 


^ There must be 
In the matter of 
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Burramoollah v. Nil Chand Dutt (1). On the question 
of the valuation of the appeal, the law and practice are 
clear. 

Jenkins O.J. This is an application to review an 
order made by us under Order XLY of the Code of 
Givi] Procedure. By that order we rejected an appli- 
cation for leave to appeal to His Majesty in Council, 
and we did so upon this ground. The learned vakil 
for the applicant, one of the most experienced and 
eminent vakils of this Court, immediately told us that 
though the value of the subject matter of an appeal 
to His Majesty in Council was upwards of Es. 10,000, 
still the value of the subject matter of the suit -was 
not Es. 10,000, and consequently he could not suxiport 
the aiiiilication. The result was, it was rejected. 

It is now sought to obtain a review of this order 
under section 114 of the Code and Order XLVII. It is 
objected on the part of the respondent that no such 
application can be made, and for the purposes of sup- 
porting that contention our attention has been drawn 
to a number of decisions in which it has been held 
that no appeal lies under the Letters Patent from the 
orders of a single Judge, rejecting an application for 
leave to appeal to the Privy Council. Mr. Justice 
Wilson in Lutf Ali Khan v. Asgur Besai^l) bases 
this conclusion on the view that the order was not a 
judgment within the meaning of the Letters Patent 
If that be the reason why an appeal does not lie from 
an order of a single Judge, it affords no answer to an 
application for I’eview. 

Section 114 of the Code provides that a party, who 
is aggrieved by an order from which no appeal has 
been preferred or from which no appeal is allowed by 
the Code, may apply for a review of the judgment to 


(iy (1872) 17 W. R. 484. 


(2) (1890) I. L. R. 17 Calc. 465. 
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the Court which made the order, and the Court mav 

Singh lejection come.s within this description, and the 

1U.S™. tT^t *«““«>« t«ms 

Sahh. section 114. I tail to see how it can be said the 

of a Civil Court • 

C.J. It was under Order XLV of the Code which is an act 
to consolidate and amend the laws relating to the 
procedure o.f the Courts of Civil Judicature. 

Moreover, I would point out, in support of this 
that when an application for leave is rejected by a 
Court other than a High Court, then under Orfer 
^ LllI, lule 1 (v), an appeal lies from, such order I 
therefore can see in the Code nothing to support 'the 
^lew that the order of the High Court under Order 
A.1 jV is not subject to review. 

The next question is whether the applicant has 
made out a case for review. 

« It is now eoutended that the value of the subieet 

matter of the suit in fact was Es. 10,000 or upwards 

and that there is an error apparent on the face of the 
record. Bat when the facts come to be investigated, it 
IS conceded that even if interest be calculated not only 
up to the decree, but even up to the end of the six 
months allowed for redemption, the sum of Rs. 10 000 
IS not reached. In this connection I would refer to 
the case of aooroopersad Khooncl v. JuggiUchunder 
(1) where ,t was stated that their Lordships must not, 
a: com se, be understood to intimate that the Sudder 
Courts are to give leave to appeal iu cases in wliieli 

hy the addition ot interest suhseqaent to the decree 
buoh .^ses must, in their Lortships’ opinion, rest in 

u'vAT of the 

Judicial Committee. There were, therefore, grounds 

(1) (I860) 8 Moo. I. A. 166,169. 
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for the coiiclnsion at which the learned vakil arrived 
as to the insiifflciency of the value of the subject 
matter of the .suit, and it is not made out that there 
is ah error apparent on the face of the record or any 
sufficient reason for granting the review. If leave to 
appeal is to be obtained, it must, in the circumstances, 
be obtained from their Lordships of the Privy Council, 
and not from us. 

The application must, therefore, be dismissed with 
costs. 

X. R. Chattbejea J. concurred. 

8. M. Application refused. 

CRIMINAL REFERENCE. 


Befoie M)\ Justice Holmwood and Mr. Justice imain. 

BHIKU HOSSEIN 

v. 

EMPEEOR.^ 

Magistrate^ jurisdiction of — Deputy Magistrate in charge of the office c-f 
the District Magistrate at head- quarters — Suhordination of the Suh- 
divisioual Magistrate to such Deputy Magistrate — Poicer of latter after 
taking cognizance and examining the complainant 07i oath to direct a 
local investigation by the former — Irregularity., effect of — Power of the 
same to dismiss the complaint, and order the prosecution of the com- 
plainant, on evidence talmi at the investigation and on th report of the 
Suhdivisional Officer— Criminal Procedure Code {Act V of 1898)., ss. 12^ 
202,203, 476 and 529{f). 

A Subdivisioiial Magistrate is not, under s. 202 of the Criminal Procedure 
Code, subordinato to a Deputy Magistrate, appointed to act in the district, 
without definition o£ the local limits of Iiis jurisdiction, who was in charge of 

'"'^Criminal Reference No. 25 of 1912, by Bernard V. Niclioll, Sevssions 
Judge of Dina jpore, dated B''eb. 15, 1912. 
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the office of the District Magistrate at head-quarters during the latter’s 
l.,.o. „ .„ch Deputy Mug,.,,.,. u,U„ TtLl 

. ''‘gcogniMucuofonoffeucecomniittediu the subdivisipp and examin 
Qg the complainant on oath, direct a local investigation, by the Subd- ' 
sional Magistrate,, nor can he thereafter dismiss the complaint, and ordl the 
piosecntion of tl.e complainant under s. 476 of the Code on such report and 
t le evidence taken at the investigation. ^ 

Section 529(f) does not, in the circumstances, con.-’er iurisdiction on tl » 
eputy^ Magistrate to make such orders of dismissal and prosecution but 
vests the Subdmsional Magistrate with seisin of the case, and the latter 

alone can inquire into it, and pass final orders. 

On the 27th November 1911, one Bhiku Hossein 
resident of the Balnrghat snbdivi.sion of the district of 
Dinajpore, preferred a complaint before Mr. Gyan 
Sankar Sen, Deputy Magistrate, with first class powers 
who was then in charge o.f the Sudder station durinn 
the absence of the District Magistrate on tour, against 
Shamapodo Mukherjee, daroga of the Balurghat thana 
the chota daroga, a head-constable and a constable, all 
of the same thana, the beat s rdar of village Tinshira 

and a chowkidar, charging them with offences under 

sections 342 and 384 of the Penal Code committed on 
the 3rd instant in the subdivision. The complaint 
contained a rider explaining the delay and the reasons 
for not filing the complaint before the Snbdivisional 
Officer. The Government Notification transferring 
Mr. Sen to the district only stated that the said 
Magistrate ‘‘ is transferred to the head-quarters station 
of the Dinajpore district” without defining the local 
aiea o his jurisdiction as a first class Magistrate The 

April 1910, with reference 
to the Deputy Magistrate, was as follows Mr Sen 
Deputy Magistrate, is hereby empowered to ‘ take 
cognizance under s. 190 (a) and (6), Criminal Procedure 
Code, and also to transfer cases of which he has taken 
cognizance under s. 192, and in the case of the District 
Magistrate being on tour he will remain in charge of ' 
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my office and do the current work.” Mr. Sen 
examined the complainant on oath under s. 200 of the 
Criminal Procedure Code, and recorded the following 
order Copy of complaint to Police for informa- Emi-eeor. 
tion and for deputation of a superior officer for investi- 
gation along with the Subdivisional Officer of Balur- 
ghat to whom the original complaint is forwarded for 
enquiry.” In compliance with the order, the latter 
examined witnesses on the 6th and 7th December, and 
submitted a report on the 18th stating that the case 
was false and recommending the dismi.ssal of the 
complaint and the pro.secution of the complainant. 

The Deputy Magistrate in charge then, on the 18th 
.lanuary 1912, after considering the report and the 
evidence taken at the investigation and after hearing 
the complainant’s pleader, dismis,sed the complaint 
under s. 203, and, acting under s. 476 of the Code, 
directed the trial of the complainant for an offence 
under s. 211 of the Penal Code, and sent the record 
to the District Magistrate for orders. The complain- 
ant thereupon, moved the Sessions Judge of Dinajpore 
for further enquiry, and the latter referred the case 
to the High Court, on the 18th February, under 
s. 438 of the Code, without calling for an explana- 
tion from the District Magistrate, recommending the 
reversal of the order of the Deputy Magistrate passed 
under s. 476. The High Court was of opinion that 
the District Magistrate should be called upon for a 
full expression of his views on the question involved 
on the Jxidge’s letter of Reference, and that the law 

officers of the Crown should be a.sked to appear as the 
matter was one of great importance. 

The District Magi stra te then submitted an explana- 
tion admitting that the Subdivisional Officer was not 
subordinate, under s. 202 of the Code, to the Deputy 
Magistrate, and that the latter was not entitled tn 
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transfer the case to the former, bnt contending that 

the Deputy Magistrate acted bond fide under a mis- 
apprehension of the terms of Circular No. 645— 49J.j., 
dated the 8th March 1910, of the Oovermnent Vf 
East Bengal and A^sam, and. the Revised Rules for 
enquiries into serious misconduct on the part of the 
police, and that the irregularity was cured by s. 5291 
of the Code. ’ ' ^ 

The Advocate-General {Mr. Kenrick, K.O., with 
Mr. Monnier), for the Crown. The Oovernment Noti- 
fication transferring the Deputy Magistrate exercising 
first class powers to the district of Dinajpore did 
not define the local limits of his jurisdiction. He 
therefore, had jurisdiction, under s. 12 of the Criminal 
Procedure Code, throughout the district. Under the 
standing order, dated the 25th April, he was empowered 
to take cognizance under s. 190(4)(a) and (6), and was 
placed in charge of the District Magistrate’s office 
during the absence of the latter on tour. The Deputy 
Magistrate had, therefore, the powers of tlie District 
Magistrate, and the Subdivisional Officer was sub- 
ordinate to him within the terms of ss. 17 and 202 of 
the Code. The orders of the Deputy Magistrate 
directing a local investigation by the Subdivisional 
Officer, dismissing the complaint under s. 203, and 
directing the prosecution of the complainant under 
s. 476, upon the evidence taken at the local investiga- 
tion, were not ultra vires. Assuming that the order 
under s. 202 was bad, the irregularity was cured by 
s. 529(/), and the subsequent orders were passed with 
jurisdiction. 

Mr. J. N. Boy (with him Baha Manmatka Nath 
Mukherjee), tov Bhiku Hossein. The orders of the 
Deputy Magistrate in charge are illegal on the face of 
t lem. A Subdivisional Officer is not subordinate to • 



ji 


VOL. XXXIX. J CALCUTTA SEEIES. 

liini, fuid tlie latter could not, therefore, refer the com- 
plaint to the former for local investigation and report, 
nor dismiss the complaint on such report and evidence 
taken at the investigation, nor pass an order under 

section 476 on such materials. 
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Hossein 
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Emperor. 


Holmwood and Imam JJ. Th s was a Reference 
made by the learned Sessions Judge of Dinaipore 
recommending that the order passed by the Deputy 
Magistrate at head-quarters, under section 476 of the 
Criminal Procedure Code, directing the trial of the 
comphiinant under section 211 and sending the case to 
the District Magistrate for orders, should be set aside. 
At the same time he informed us that there was a 
motion before him to order further enquiry into the 
matter. He did not think it proper to deal with it 
himself, because it might prej udice our order in regard 
to the matter under section 476 of the Criminal Proce- 
dure Code. He says it seemed to him that the proper 
course to take was to submit this Reference for 
decision before proceeding to dispose of the other 
motion. 

We need not, therefore, go into the point of the 
necessity for further enquiry under section 203, as we 
have dealt with it in a similar case to this in a some- 
what lengthy judgment delivered this morning iii 

which we pointed out that the Covernment Circular 

Po ice complaints against 

Police ofiicers has been greatly misunderstood, that 

hat Circular cannot be held to refer to any kind of 
under section 202 of the Criminal 
Procedure Code, and that the local investigation which 
It mentions is a full and complete judicial enquiry on 
the spot after process issnetl aad Leariag witnesses on 
botli sides and taking the explanation of the accnsetl 
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It is clear that the accused person cannot be called 
upon for explanation nor can be called upon to produce 
witnesses, unless and until there is ground, for issuinjj 
Emperok. process against him, and the law says that if upon 
complaint there is ground for issuing process against 
him, the Magistrate shall issue summons for the attend- 
ance of the accused. That is section 204. The idea 
seems to have been that the Police offlcer might have 
an opportunity of defending himself and getting his 
accuser charged with bringing a false case without a 
trial, that is to saj% judicial trial. Now that would be 
as unfair to the complainant as the converse procedure 
would be to the accused. We must take it that the 
Government intended that both sides should have full 

and free justice, and, therefore, when a complaint is 
made against a Police officer of a certain offence, under 
section 202, the Magistrate who entertains the com- 
plaint must either go to the spot and make enquiry 
himself and issue process if he finds it neee.ssarv to 
call upon the accirsed to answer to anything, or if he 

makes it over under section 192 to any other Magis. 
trate of the first class, that Magistrate must be vested 
with full seisin of the cjise and must continue the 
enquiry lip to the necessary order of discharge, 
acquittal or conviction, as the case may be. But that 
IS hardly the point which the learned Judge has 
referred to us. This is a point which he will have to 
deal in the lieht of tl IP. PAlTlti VT'fli T x-il.8 1. • 
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(Jiiicer was vested with full seisin of the case, and 1912 
he alone can enqnire into it and pass final orders. 

But, this is just what the petitioner in this case 
intended to avoid when he went to the District Magis- empbroir. 
trate with his complaint ; and it appears to us that the 
reasons which weighed with the District Magistrate 
in allowing him to make his complaint before the 
officer at head-quarters are equally cogent now. 

Nothing has occurred since to render it the less 
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APPELLATE CIVIL 


Before Sir Lawrence ll, Jenkins, K,CJ.E 
Mr, .Justice Chapman, 


BASANTI LAL 


OHHEDO SINGH 


production of Insolvent-debtor — 
•Forfeiture of security -money— Civil 
145 . 


ihe tiecree-hoMer is entitled to the money that has been deposited by tlie 
aiu-ety as security for the benefit of the decree-holder whoso rights were 
interfered with, to enable the judgmc-iit-debcor to make an application in 
insolvenuy with a view to his protection from arrest, on tiie money being 
forfeited by the Court for failure to produce tlie debtor when required. 

The Court has no power to declare a forfeiture in favour of the Govern- 
ment. 


Appeal by the decree-holders, Basanti Lai and 
another, against the surety, Chhedo Singh, the judg- 
ment-debtor, Gendo Singh and the Secretary of State 
for India in Council. 

One Chhedo Singh stood surety for the production 
of Chhedi Halwai, who on.filinff an aTmlinnhinr, 
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held the section quoted above inapplicable to the 
case. He remarked that “ Chhedo Singh did not stand 
surety for the payment of any money, but the 
production of the judgment-debtor Chhedi Halwai 
whenever wanted by the Court. As Chhedo failed to 
produce the man, the money was to be forfeited to 
Government and not to the creditor. The application 
of Basanti Lai was therefore rejected and the sum of 
Es. 500 was ordered to be forfeited to Government.” 

The decree-holders appealed against the aforesaid 
order. 

JBahu Kshetramohan Sen, for the appellants, con- 
tended that the Court below had no jurisdiction to 
order the money to be forfeited to Government. The 
creditors at whose instance the debtor was imprisoned 
were entitled to get the money, as his rights were 
infringed. 

Bah^l Shorashicharan Mitra (oir behalf of Bobu 
Bamcharan Mitra, the Senior Government Pleader), 
for the Secretary of State, left the matter entirely in 
the hands of the Court. 

Bahu Harihar Prasad Singh, for the surety, 
contended that the money should not have been 
forfeited at all. 

[Jenkins C.J. You have not appealed against that 
order.] 

Jenkins C.J. This I think is a very clear case ; 
money was :deposited by the surety as security for 
the benefit of the decree-holder whose rights were 
interfered with, to enable the judgment-debtor to 
make an application in insolvency with a view to his 
protection from arrest. The insolvency application 
failed, and so it became incumbent upon the surety to 
produce the debtor before the Court. This he failed 
to do, and, in the circumstances the officiating District 
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u«ternijnec) tliat tlie ,sam of Rs. 500 deposit 
e<. y the suretjx jg forfeited to tJie Govertuneiit. Th( 
Secretary of State has been represented before us 
and the learned pleader tells us— I think most pro- 
perly— that he leaves the matter in the hands of tht 
ourt. It IS to my mind obvious that there was nc 
power in the Court to declare a forfeiture in favour ol 
the Government. The surety was anxious to sufi£.est 
that his suretyship did not extend beyond the pend- 
ency of the insolvency proceedings. Bathe has not 
appealed from the order adjudicating upon this point 
adversely to him, so that we could not give effect to it 
even if we thought there was merit in the contention! 
We must set aside the order under appeal and direct 
hat the sum of Rs. 5')0 be paid to the decree-holder 
W e make no order as to costs. 

Chapman J. I agree. 

^^pppal alloived. 
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CRIMINAL REVISION 


Before Mr. Justice holmwood and Mr. Justice Ima 


bhagabat shaha 


SADIQUE OSTAGAR.* 

Criminal Procedure Code (V of 1898)^ s. S2Z—Restor 
properU/— Appellate Court, pmeer oC—Jur, 

All order under s. 622 of the Criminal Procedure Oo( 
by the Court which convicts of an offence attended 
An Apf^llate Court lias no power to make such an ordi 
si on of immoveable property. 

® Criminal Revision, No. 415 of 1912, against the ore 
Additioufil District Magistrate of Dacca, dated Jan. 19 1 
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Narayayi Gocind v. Visaji (1) referred to. 

The facts, are slio.rtJ.y these : 0.ii the I3th of August 
1911 the complainant on behalf of his master instituted 
a case of trespass against tlie petitioner and another. 
Tlie accused were tried under section 448 of the Indian 
Penal Code by a Sub-Deputy Magistrate of Dacca. The 
Sub-Deputy Magistrate discharged one and convicted 
the other and sentenced him under section 448 of the 
Indian Penal Code, to pay a fine of Rs. 50, in default 
to suffer imprisonment for one month. Against this 
order the accused appealed to the Additional Magis- 
trate of Dacca who, on the 19th of January 1912, dis- 
missed the appeal and directed the complainant to be 
put in possession of the property— the subject matter 
of dispute. 

Against this order of the^^ Additional Magistrate 
the petitioner moved the High Court and obtained 
this Rule. 

Mr. J. N. JRoy and Babu Bhupendra Chandra 
for the petitioner. 

. Holmwood and Imam JJ. We are of opinion that 
this Rule must be made absolute on the ground on 
which it was issued. The considerations which moved 
the Full Bench in the case of Mehi Singh v. Mangal 
Kha.Tidu (2) seem to aj)ply with equal or even more 
force to an order under section 522, Criminal Procedure 
Code. It is clear that the confirming of a conviction on 
appeal where the Magistrate had not thought it neces- 
sary to act under section 522 cannot make such an oi’der 
a consequential relief, or an order ancillary in character 
for which no separate authority is needed. Separate 
authority under section 522 was distinctly needed 
before any Criminal Court could have such extra- 
ordinary powei-s as are given thereby. The power 
(l) (1898) I. L. R. 23 Bom. 494. (.2) (1911) I. L. R. 39 Calc. 157. 
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It is one certainly not inherent 
criminal jurisdiction, and it 
exercised by any person other 
convicted of an offence attended 
■ce and held independently that by 
any person had been dispossessed of any 
property, and that independent findino- 
course be the finding of the Court of first 
e Appellate Court cannot come to an 
upon a matter which is not before 
, We do not think it necessary to discuss 

Bombll^?''T between this Court and the 

Bombay Court as regards the time at which such an 

order should be passed, but we m-’.- 

to agree witl) the v. via T" 

Naraiian Got-ind , ^ " J««e-l„>l,ler 

tion in the Appellate 

tN+rn 1 X elide reel 

still more clear; for the Bomhay Court says that an 
order made_ under section 522, Criminal Procedure 
Code, restoring possession of immoveable property to 
a person who has been dispossessed of it by criminal 
force IS an independent order, and may therefore be 
made subsequent to the date of the con;iction of the 

fnv^lon” Ifn T 

convm mn. Ifthatis so, the Court which had the 
conviction before it on appeal obviously had nothing 

whatever to do with the order under section 522, and 
could not pass an independent order directing re^toia- 
mi of the property. The Rule is made absolute, and 

the order under seetim-i ^ 


iuj unusual one 
in the oi-dinary Courts of 
certainly could not be 
than tlie Court which 
with criminal for 
such force 
immoveable 
must of 
instance 

independent finding 
it in appeal 
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APPELLATE CRIMINAL 


B&J’Qve Mt. Justice llolniioood and Mr, Justice Ifnani 


MATI LAL CHANDRA 


EMPEROR 


Sj)irituous and fermented liquors ”■ -Drugs 
^dayiufacture, sale or possession — Trayispi 
al Excise Act {V of 1909\ ss. 46, 52, 6t 
ns License — Misconduct of seroamt or agent. 


put nr'posses'siotl the Be 

of dispute. ^ 

Against this order oF the Ad',’’”’ 

To be an excisaDTe arfiS§^quormus?i)e”intoxieating lii 

The term “ spirituous iiquor ” is not intended to incl 
preparation merely because it is a liquid substance contaii 
composition. 

Section 55 of the Bengal Excise Act (V of 1909) refers 
sale or pcssession of excisable articles. It does not apply 
port or export. 

^ Section 56 makes the holder of a license, permit, or pas 
misconduct of his servant or agent in matters of imj 
export. 

Gonesh Chmider Sikdar v. Queen-Empress: (1) approved. 

The facts are shortly these : The petit 
Ldl Chandra and another, are the nepl 
Giribala- who owns a manufactory of drugs 
the Indian Pharmacy Co. at Chandernagort 

On the 29th of August 1911 petiti 
received an order from Messrs. B. K. Pai 





Mt. ,/. Roy, (with jiim 
Mukevjee and Babu Prohodk 


Bahu Manmatim Nctth 
Oharnlm Ghatterjee), for 
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Calciitta for three cases of tinctures of vaii 
. In couseqneiice of this order on tfie 2ncl of 
one Tarini Charan Mnkerjee, alleged by tlie p 
tion to be the sircar of the Indian Pharmacy, conveyed 
three cases from Ohandernagore to Howrah 
them to Messrs. B. K. Paul’s godown and 
them to the manager. The three cases 
opened— the prosecution story being that they 
to be opened in the presence of the petitioners. ' 

On the 5th of September the petitioners came to 

L. K. Paul, as they say, to discuss prices for a con tract 
for which they were tendering, as Messrs. B. K. Paul 
expected to get a large order from the Oovernment of 
the United Provinces or the Punjab. 

While the two accused were in the godown of 
Messrs. B. K. Paul & Go., Mr. Wilson, an Excise officer, 
went there and found them sitting at a table with 
piice lists and the three boxes of medicines, two 
closed and one open. 

The petitioners were then put upon their trial for 
importing, transporting and possessing excisable 
articles, viz., the three cases of medicines in question. 

I hey were convicted by the learned 2nd Presidency 
Magistrate of transporting excisable articles from 
Ohandernagore to Calcutta, under section 46 of Act V 
of 1909, and of being in possession of excisable articles 
knowing the same to have been unlawfully imported 
under section 52 of the same Act, both read with section 
0 0 the Act, and sentenced, under section 57, to 
a hue of Rs. 1,000 each, or in default to one ‘month’s • 
rigorous imprisonment. 

Against this order the petitioners appealed to the 
High Court. 
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tlie iippellants. The tinctares 
miitter of tlie x)re>sent chai'ge 
prepared in accordance 
Britisli Pharinacoi)Cjeia ; a 
proof spirit, they are not “liquors 
tiou of section 2 (14) of Act V of 1909 
are not excisable under the Act 
to be coJisidered 


which 'form the subject 
are bond fide medici n es 
with the directions of the 
nd although they may contain 
within the deflni- 
rnd as such they 
The chief question 
- ^determining whether a substance 
IS liquor or not is to see whether it is intoxicating. 
Ihe definition says liquor means intoxicating liquor 
and includes, etc. A liquid to be excisable must be 
intoxicating, and this qualification must be read into 
the enumeration of all the liquids that follow in tlie 
definition of “ liauor” as ffiven in o a 
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aiticles which are not intoxicating as 
are ultra vires. 

The facts of the 
Emperor, appellants had any 
as the Indian Pharnn 
importing, transport] 

Mr. P . L. Roy (with him 
Crhose) for the Crown 
“liquor” in the Act, 
issued by Government under 
Act. 

All liquids 
“ liquors ” and 
enumerated 
“ liquors,” and are 
Tari which 


excisable, they 

case do not establish that the 
connection with the firm known 
acy, and tliat they were guilty of 
ing or possessing the goods. 

— L Bahu Jotindra Mohan 
referred to the deflnitiou of 
and also to the notifications 
sections 90 and 52 of the 

consisting of or containing alcohol are 
iire excisable. The substances that are 
in the definition are by themsel''^^'^ 
so even if they are not intoxieat 

®‘^ainerated in the definition inclu 
unfermented juice drawn from any cocoanut, iralm’ 
date or other kind of palm trees: section 2 { 2 (J) 

et V of 1909 ; so that unfermejited tari, which is 
an intoxicating substance, is clearly “liquor” and 
such excisable. Even denatured spirit is excisable 
After the decision in the case of Go 7 iesh Chum 
tiikdar v. Queen-Emjm'ess (1), ^‘liquor” has b( 
purposely defined in the Act, and its definitmn i 
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Act lias not been paid, tlie liability undei’ the Excise 1912 
Act exists. 

From tbe facts of the case it has been well estab- 
lished that the accused were connected with the firm, empbhoe. 
and that they were liable for importation, transporta- 
tion and possession of the excisable articles. 

Cur. adv. vuU. 

Holmwood and Imam JJ. This is an appeal from 
the judgment and sentence of the 2nd Presidency 
Magistrate of Calcutta who has convicted the appellants 
Mati Lai Chandra and Promotho Lai Chandra of trans- 
porting excisable articles from Chandernagore to 
Calcutta under section 46, Act V of 1909, and of being 
in possession of excisable articles knowing the same 
to have been unlawfully imported under section 52 of 
the same Act, both read with section 55 of the Act, 
and sentenced them under section 57 to a fine of 
Es. 1,000 each, or in default to one month’s rigorous 
imprisonment. 

The .facts are as follows : There is a manufactory 
of drugs known as the Indian Pharmacy Co. situate 
in k ronch territory at Chandernagore within the 
compound of the distillery of the French Govern- 
ment. This factory is ostensibly owned by a lady 
named Giribala Dassi, widow of the gentleman who 
originally started the business. 

The accused persons are her nephews, and the first is 
a pleader at Hooghly, and the second a clerk in the office 
of the Dii’ector of Commercial Intelligence in Calcntfo 
Their family house is at Chandernagare, but they s^em 
to habitually reside in Calcutta. For the purposes of • 
this case we may take it on the evidence, though the 
appellants disputed this, that these gentlemen both 
^ave an active interest in the management of the 
Chandernagore business. On the 29th August 1911 the 
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^ accused No. 2 received 
Mati Lae, Paul, wholesale and 
Chandka tinctures 

Emperor, hottles of each of (i) tiuctu 

cardamoms, (iii) spirits of nitric el 
of ginger. This order is Exhibit B 
of some importance. It is headed “ 
it is on a printed invoice si 
and it says : “ Please supply 
mentioned, and 


a]) order from Messrs. B. E. 
retail druggists in Calcutta, for 
consisting of 25 one-pound 
re of cinchona, (ii) tincture of 
ther and (iv) tincture 
• in the case, and is 
“ Indian Pharmacy,” 
ip of B. K. Paul and Go., 
^ ” the tinctures already 
is signed B. K. Paul and Co. admittedlV 
by one Haridhan Nag, P. W. 2, who is manager and 
superintendent of the godown and signs for Messrs 
B. K. Paul. 

On tlie 2nd September, a Saturday, one Tarini Cbamn 
Mookerjee, alleged by tije prosecution to be the sircar 
of the Indian Pharmacy, conveyed tlie tliree cases from 
Chandernagore to HoAvrah where they were consigned 
to him and took them tlience in a carriage to Messrs* 
B.K. Paul’s godown at 16‘, China Bazar Lane and deliv- 
ered them to the manager. The same evening a letter 
was received from the second accused (Exhibit 2) which 
is also of great importance and runs as follows *— 

“ i?e your order of 29th August 1911. The medi- 
cines of the above order haye been despatched under 
your instructions. Please order them to be opened 
and counted.” Then follows an interpolation “in 
presence of our agent” in smaller writing and different 
ink, but we have no reason to doubt it ia in fUr. 
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written, had been sent by Messrs. B. K. Paul to the 
second accused. 

On the 5th September the two accused came to 
B. K. Paul’s sliop, as they say, to discuss prices for a 
contract for which they were tendering, as Messrs. 
B. K. Paul expected to get a large order from the 
Government of the United Provinces or the Punjab. 
The correspondence seems to show it was connected 
with Oudh, but this is immaterial. An Excise officer 
saw them enter tlie shop and leave again for the godown 
at China Bazar. He informed Mr. Wilson, the Excise 
officer, who had long been on the look out for these 
Chandernagore medicine-sellers, and he went to the 
godown and says that lie found them sitting at a table 
with price lists, one of which is Exhibit 1 before them, 
tind the three boxes of medicines, two closed and one 
open. The letter (Exhibit 2) and the challan (Exhibit 
3) and other documents (Exhibiis 4 and 5) were found 
on the table. He made a search list (Exhibit 6) and 
seized all the articles. Upon this evidence the accused 
have been acquitted of importing excisable articles, 
but convicted of transporting and possessing the three 
cases of medicine in question. 

The points raised in the appeal by the defence are 
(i) that these tinctures are not excisable articles, (ii) that 
the accused are not proprietors of the Indian Phar- 
macy nor its agents, (iii) that T. 0. Mukerjee is not 
their sircar but the agent of Messrs. B. K. Paul, or at 
least became so as soon as the goods were delivered to 
him for convevance to thp.m nn/io^ .. 
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The first point gives rise to a qne 
which is of extreme difficulty and impoi 
the view we take it is not necessary to th 
Emperor, this appeal. In Act YII of 1878 (B. 

articles are defined as in'cluding spiritr 
mented liquors and intoxicating drugs as 
this Act. 

Fermented liquor includes malt liquor 
tari, fresh or fermented, pachwai, diluted 
and any other intoxicating liquor whic 
Government may from time to time d( 
included i n this definition. 

Spirituous liquor includes any spirit 
imported into India or manufactured in Ii 
process of distillation. 

Now in the case of Gonesh Ghunde, 
Queen-Empress ( 1 ), Macpherson and B 
held that “ spirituous liquor ” in section 5i 
IS not intended to include a medicinal 
merely because it is a liquid substance 
alcohol in Its composition. The case wouh 
ent if alcohol was manufactured separat. 
purpose of being used in the prepar; 
medicine. ^ 

. ttiat the terms “ spiritiu 

IS not defined in the Act. What is given as th 
of the term is, strictly speaking, no deflnitio 
merely says “spirituous liquor includes, etc 
But we ob.serve that the medicinal prepare 
under consideration was manufactured f rc 
treacle mixed with other ingredients used f 
ual pui^oses. The Judges say the case v 
been difterent if the accused had been fop 
. hxctuiing alcohol or spirits separately for t] 
of being used in the prenaratinn . "J 
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what was foaiid to have been manufactured in that 
case by the processes of fermentation and distillation 
is not alcohol or spirit separately, but the compound 
substance, the medicine at once. 

Again, in an unreported case the judgment in 
which is filed with the record before us, Criminal 
Revision No. 180 of 1 892, O’Kinealy and Ameer Ali JJ., 
held that spirits of wine, sold by a chemist for 
medicinal purpose, was not liable under the Excise 
Act. They rely on section 66 of that Act, and they 
say that rectified spirits of wine is a drug and largely 
used in making up other drugs, and if a chemist sells 
it bond fide as a medical drug, and as a medical drug 
only he is not liable. In the case before ns the 
articles are tinctures prescribed by the British Phar- 
macopoeia and there is no doubt as to their being bond 
fide medicinal preparations. Now, in the new Excise 
Act (Ben. V of 1909), a definition of liqrxor has been 
given and “excisable article” has been defined “as 
any liquor or intoxicating drug as defined by or under 
this Act. W^e have nothing' to do with intoxicating 
drugs, and have only to see what the definition of 
liquor is and that definition runs as follows: “Liquor 
means Intoxicating liquor, and includes spirits of 
wine, spirit, wine, tari, pachwai, beer, all liquids con- 
sisting of or containing alcohol and any substance 
which the Local G-overnment may by notification 
declare to be liquor for the purpose of this Act.” 

It will be observed that the only defining words 
in this clause are “ Liquor means intoxicating liquor,” 
and the rest of the clause is open to the observations 
made by the Judges in Gonesh Ohunder Gikdar's 
OasefiX) That the clause covers spirits of wine which 
is in itself, apart from its medicinal use, a liquor which 
can be drunk as an intoxicating liQuor there can be nn 
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doubt, mid the decision in the unreported case we 
referred to above has tlierefore been clearlv oveiTuled 
But that ^oneshChunclerSikdays CaseQ) is no longer 
good law i.s not so clear. To be an excisable article 
liquor must be intoxicating liquor, and the enumera- 
tmnof all the liquids that follow does not make them 

liquor unless they are intoxicating. Now, none of 
Oiese drugs before us could conceivably be used as an 
intoxicating liquor, qihe poisonous drugs thev con- 
tain would kill a man long before he had taken a 
sufflcient quantity of alcohol to intoxicate him, and we 
can hardly think that the Legislature can have intended 
to penalize the use of a beneficent drug like sweet 
spirits of nitre whicli has saved the lives of thousands 
of children, and is the basis of all the most efficient 
fever mixtures in this country where malaria is the 
p'eatest scourge. The real object of this prosecution 
IS to prevent smuggling of drugs prepared in French 
territory with French spirits into British territory. 
Ihis can be effected under the Customs law ; it is idle 
to urge that the Government cannot afford to keep up 
a Customs station, if necessary, on the French frontier. 

As a matter of fact, it would be wholly unnecessary 
masmuch as there is a Custoims establishment at 
Booghly, and the Station-master at Chandernagore, 
which station is in British territory, could be 
empowered to detain all articles exported from French 
territory, just as local Post-masters are empowered in 
respect of the parcel-post and have them examined, if 
suspected, to contain articles liable to duty It ’so 
Imppens that the Customs duty on drugs containing 
fficohol IS exactly the same as that levied on excisable 
aiticles. The matter being res we should be 

mclined to hold that the meaning of the Legislature 
in amending the Act was to prevent chemists and 
(1) (1896) I, L, R, 24 Oalc. 157. 
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vendors of drags selling intoxicating liquors or other- 
wise dealing with them as medicinal preparations. 

It in effect says you shall not sell brandy or gin or 
other intoxicating sjnrits, because they are included 
in the British Pharmacopoeia under the names of 
Spiritus Vini Callici or Spiritus Juniperi, etc., nor 
shall you by merely mixing a little cinnamon or other 
harmless medicament with spirits, palm off an excis- 
able article as a bond fid > medicine, and as one instance 
you shall not sell that exceedingly dangerous intoxi- 
cant rectified spirits of wine as a medicine without a 
license or transport it without a permit. 

Tbe argnment that unfermented tari is not an 
intoxicating liquor does not help the prosecution in- 
asmuch as that wns also ajr excisable article under the 
old Act; and as it is impossible to say when it may 
become intoxicating by a natural process of fermenta- 
tion over which the owner has no control,- the Legisla- 
ture has very l igli tly declared it to be an intoxicating 
liquor from the first, as it is undoubtedly a potentially 
intoxicating liquor in its nature. 

A rather curious argument wdiich was adduced by 
the prosecution may be ghurced at here, since it may 
be reproduced in other cases unless disposed of once 
for all. 

This is that “ juice drawn from any cocoanuU’ is 
mentioned, and the astounding argument is put for- 
ward that this refers to the milk of tlie cocoanut itself, 
whereas it is obviously to be read with the word 
“ tree,” the words being any cocoanut, j)almyra, date or 
other kind of palm tree, and means the juice of the 
palm tree of whatever species and not its fruit. 

A much stronger argument is derivable from the 
fact that “ denatured spirit ” is treated as an excisable 
article and is subject to duty under the Act. 
“Denatured” means effectually and permanently 
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rendered unfit for human consumption. But it may 
Mati Eal be that “denatured spirit” is only excisable by virtue 
Chandea of the notification which makes it liquor. It certainly 
Empeeoe. is not intoxicating liquor, and would not be excisable 
but for the .special notification. Had it been necessary 
for the decision of this appeal to come to a finding 
whether all drugs hotid fide prejoared in accoi'dance 

with the British or other recognised Pharmacopjeias 

were excisable merely because alcohol is used in their 
preparation, we should have felt it our duty to refer 
the question to a Pull Bench in this form— “Does the 
change in the law enacted in Act V (B.C.) of 1909 
make the decision in Gonesh Chunder Sikda/ y. 
Qt(.een-Empress (1) no longer sound law ?” 

The argument that the notifications of the Board 
treat all spirit used in the preparation of drugs' as 
excisable articles has no force. 




ii-' 


m'ihC ' 

ji I ^ . 


If the law is as we have above indicated, those 


notifications would he iiUra vires if they said that the 
spirit found in the prepared drugs rendered the druos 
themselves excisable. But they are careful to say 
nothing of the kind. 

In the notification under section 4 a new clause 
(h), dated 6th January 1911, says that perfumed spirits 


, ^ jir j. UD 

and spirits used in drugs, medicines or chemicals. 


whedier manufactured in India or imported from 
foreign countries, shall be taxed (if liable to taxation) 
as foreign and not as country liquor. 

This cannot affect the question, though it may 
indicate that the Board of Revenue takes a different 
view of the law to what we do. That this is so, is 
patent from a letter on the record from the personal 
Assistant to the Excise Commissioner pointing out in 
answer to a question from the Indian Pharmacy that 
all their tinctures are liable to excise duty when 

(1)(1896)I.L. B. 24CaIc. 157. 
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imported into British India, unlhss they can prove 
that the spirit used is foreign liquor and has paid the 
full duty imposed thereon by tlie Indian Tariff Act or 
the Bengal Excise Act. But this* is rather discounted 
by another letter from the same gentleman to the 
Collector of Hooghly in which he says Ipecacuanha 
wine and tincture, of Bryonia manufactured by Motilal 
Chunder of Chandernagore 
to be of a strength of 100 
6, 40 N. P., respectively, and that they 
spirits and not medicines 
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are proved by analysis 
38, .54 or 61, 46 N. P. and 
are therefore 
This seems to admit that 
if they were bond fide medicines, as the articles in this 
case admittedly are, they would not be liable. 

Then there is the notiflcation under section 19 
imposing certain rates of duty upon spirit used in 
drugs, medicines, etc., which l.sRs. 7-13 per proof g’allon. 
This does not affect the question either. The spirits 
are undoubtedly excisable, but the finished drugs are 
apparently in the view we have expressed not so. About 
3 annas 6 pies wouJd have to be laboriously collected 
on each bottle of tincture after analy.sis, and the duty 
would be impossible to collect. The procedure adopted 
in the firm of Messi's. David .5Valdie, who have a manu- 
factory of drugs similar to the French one in British 
territory at Serampore, has been described to us at our 
request by the learned coumsel, Mr. P. L. Roy, for the 
Crown. We must here express our full appreciation 
of the very able and exhaustive way he dealt with the 
legal difficulties that arise in tins case and the great 
hel^) he gave us in elucidating them. It appears that 
the spirits used by them go up in bond, so that no 
Customs duty is paid, but Messrs. Waldie by arrange- 
ment with Government pay Excise duties on the 
finished tinctures on a declaration which Government 
accepts that so much spirit goes to each gallon of 
tincture. This arrangement ia nn rinnUf ^ , — j 
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witli a large firm having a permanent location at a 
British excise head-quarters, hut it does not .show 
that the finished drugs are excisable articles. It 
only shows that by special engagement Messrs. Waldie 
and Co. pay the duties on the spirits used after the 
drugs issue from their factory, find not before as they 
are liable to do. Obviously, this could not be done i'n 
Die case of a small retail trade or of small imports 
from foreign territory made at odd times. 

In the latter case the Customs must intervene, and 
this brings us to the contention which counsel for the 
Crown necessarily had to make, that the decision of 
the learned 2nd Presidency Magistrate was erroneous 
when he held tliat the accused could not be coavlcted 
of importing. The learned Magistrate bases his 

contention quite rightly in our opinion on the word- 
ing of section 9, sub-section (5). It is argued that the 
words “ was liable on importation to duty ’’ import 
the condition that the duty has been iiaid. But as the 
Magistrate points out, there is a clear distinction 
between imports and articles exported or transported. 
The Customs are supposed to look after imports of 
lion-excisable articles and articles which are subject 
both to Customs and Excise. 

If such articles escape the Customs, they can be 
dealt with by the Excise authorities either in Lunsport 
or when an attempt is made to export them, but the 
Excise duty on imports does not apply to articles that 
are liable to a similar duty in the Customs. In other 
words two import duties cannot be charged, and it is 
not the business of the Excise to enquire whether the 
Customs have been paid until transport begins and 
the inland revenue is affected. 

It is perfectly ^ clear that these articles ought to 
have been dealt with by the Customs authorities; but 
because this was not done, the accused are not thereby ' 
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reudered liable to puuishment xxixder the E.Kcise Act. vn-z 
As regards the exemptions notified xxnder section 90 matTlal 
of the Act, it is clear that the Boaxxl intended to Chandba 
exempt only sLxch articles as had paid dxxty xxnder empbbor. 
section 10, and wished to take powei*s to txix the spirit 
contained in tinctures which had not already paid 
duty. There is no doubt that such spirit can be taxed 
in tiansport or export, bxxt that does not make the 
drxxgs excisable articles. _ Supposing the alcohol had 
been destroyed or masked by some chemical process 
in making the drxxg. It is clear from the wording of 
all the notifications that it is sej)ax’cited sjxii'it and 
not the combined di'ug that is excisable. If, as wo are 
inclined to hold, these drugs are not excisable articles, 
the Customs are the only authority that can deal with 
them. Bxxt assuming for the purposes of this case that 
they are excisable articles, we have now to see whether 
the piesent accused can be said to have transported 
them, and whether at the time of their seizure at 
16, China Bazar Lane, they wex'e in the possession of 
the accused. We think both these questions must be 
answered, .in the negative. 

Section 46 says “ .f any person transports,” and 
section 55 which is the section relied on to make the 
owner or person intex’ested liable by implication 
only applies to manufacture, sxile or fjossession. It 
does not apply to import, transport or export. It is 
section 56 which makes the holder of a license, permit 
or pass liable for the misconduct of his servant or 
agent in matters of import, transport or export, and 
it is not contended that the accused are the holders of 
licenses? permits or passes. The persons actually 

engaged in the transport are the manager, Sideshwar, 

who ordered it, and the Brahmin, Tarini Charan 
Mukherjee, who carried it out. It is faintly suggested 
that xxccused No. 2 might be charged with abetment 
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of transport inasmncli as he took the order for the 
supply of the goods. But to begin with, that i.s not 
what he is charged with, nor doe.s the act of taking 
an order for foreign goods constitute an abetment of 
them transport, though it might be an abetinent of 
their import. 

We do not think that the evidence is at all 
sufficient to make out that this Tarini Charan 
Mookerjee was a servant in the employ of the Indian 
Pharmacy, though he may have been a penson acting 
on behalf of Sidheswar, the manager and of B. K. Paul 
& Co., as a kind of go-between in this illicit trade. 

It is in evidence that this Tarini Charan Mookerjee 
only personally conveyed goods to B. K. Paul & Co., 
though he countersigned the consignment notes 
addressed to other firms. 

Now the consignor being in French territory and 
not coming to the station himself to forward the 
goods, it is the practice of the Railway not to accept 
Jus signatures on the consignment bill, unless it is 
countersigned by some person who knows him. The 
countersignature of his own servant would obviously 
be of very little vahie to the Railway Company, and 
It must therefore be held that the Railway authorities 
regarded him as an independent witness not in the 
sole employ of the Indian Pharmacy. It is clear that 
B. K. Paul & Co. alone derived benefit from this 
importation without duty from the French territory. 
They had been carrying it on for some years, and their 
managers must be regarded as accomplices. We can- 
not therefore place any reliance on their unsupported 
statement that T. C. Mookerjee was the sircar of the 
Indian Pharmacy, which they aver they learnt from 
the accused themselves. The evidence of the Deputy 
Inspector of Excise, Hem Ohunder Banerjee, who 
was employed to watcli accused No. 2 and saw him in 
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a nuinber of cliemist’s sliops canvassing his wares, 
is clear that he does not remember any other shop 
than B. K. Panl’s that was supplied through T. 0. 
Mookerjee. For the same reason we cannot accept 
tlieir evidence that delivery had not been taken of the 
goods which form the subject matter of this ca.se, and 
tliat the price of this consignment was still under 
discus,sion and a dispute still going on as to the pre- 
sentation of the bill. The evidence is half-hearted 
and inconsistent, and it is perfectly clear froxn the 
admissions made that the discussion of prices that 
Mr. Wilson found going on was with regard to the 
pj'oposed tender for a large order by an up-coiintry 
Government, and that accused said they could execute 
it at a lower rate than that quoted by other firms, 
or in their own price lists, if a large quantity was 
ordered. 

Their j)r ice lists had been with B. K. Paul & Oo. 
for years, and there is no evidence that they had ever 
been disimted. They had ordered the goods, had 
accepted them and were in possession both in law and 
fact. The mere presence of an agent of the seller to 
see that the goods are in order when opened does 
not keep the sale uncompleted. It is a common 
practice for wine merchants to indemnify their 
customers for bottles broken in transit, but that does 
not prevent the property pas.sing to the comsignee 
when delivery has been taken. We find on tlie evi- 
dexice that the accused were not in possession, either 
actual or potential, of the incriminating articles. 

Ihat being so, the convictions and sentences must 
be set aside, and the fines if paid must be refunded. 

Gonviction set aside. 
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living loife — Wives living in separate 
houses — Social status of a-^ter-married 
wife^ evidence as to — Effect of recog- 
nltion of toife — Evidence of re 2 nitaiion. 

No ceremony of any kind is essential 
to a marriage among Burmese. 
Mutual consent is all that is required ; 
and in the absence of direct proof 
consent may be inferred from the 
conduct of the parties or established 
by reputation. In Burma polygamy 
is lawful, as also is marriage with tlie 
sister of a living wife, as well as with 
a deceased wife’s sister. The title of 
the respondent (plaintiff to slnire in 
the property of a deceased Burfnari, 
a twinzayo or liereditary oil-well 
owner, depended on proof that she 
was his lawful wife, as to which the 
Courts in Burma differed, tlie Appellate 
Court finding on the evideuce that 
she was. At the time of the alleged 
marriage, the plaintiff was a widow 
with children, and the deceased was 
the husband of the defendant, her 
elder sister, with whom after the 
marriage she remained on good terms 
though for convenience, both having 
families, they lived in separate houses, 
at which the husband took his meals, 
to a far greater extent, however, at 
the house of the defendant than at 
that of tlie plaintiff : ffeld^ that 
there was abundant evidence that the 
plaintiff was recognised as tlie wife of 
the deceased. None of the witnesses 
said she occupied a dishonourable or 
m position, and it was difficult 
to see how there could be any question 
of social infei'ioiity. The Courts 
regarded the evidence from different 
standpoints ; but whether the particu- 
lar testimony on which they differed 
was accepted or not, there was very 
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little contediction in the evidence. 

On the whole the appellants had not 
made out a sufficient case for disturb- 
ing the judgment of the Judicial 
Commissioner Ml Me v. Mi Shwe 
Ma (1912), I. L. B. 39 Calc. ... 492 

Calcutta Municipal Act (Beng. Ill of 18SS), 
ss. 3 (3), (3S) (a), 351, 44. : See 
Building ... ... ... 84 


ss. 37, 38; Sch. IV, rr. 9, 10 : See 

Municipal Ex.ec'SIon ... ... 754 

ss. 494, 574 : /Sea Adulteration ... 682 ' 


Sch. iV, ri*. 8, 9 ; See Municipal 

Election ... ... ... 5981 

Calcutta Police Act (Beng. IV of 1866 as 

amended by Beng. ill of 1897), s. 44 : i 

/Saa Cotton-gambling ... ... 968- 

Cancellation: /Saa Gift ... ... 933 

CarriePS — Railway Company — Delivery of 
goods — Clear receipA^' hy consignee 
— Loss of goods — LiaMUty of 
Company for the loss. Certain bales 
of cloth tendered to the East Indian 
Bailway Company for transit were 
in due course delivered to the con- 
signee, who granted ‘‘clear receipt ” 
for them. Subsequently, the con- 

signee discovered that some pieces ^ 
of cloth out of the bales were mis- ^ 

sing, the same having been lost while j 

in the custody of the Bailway Com- i 

panjL In a suit brought by the ,j 

consignee for compensation : Held., 
that the grant of “ clear receipt ” and i 
acceptance of delivery do not affect 
the right to compensation for loss or 
damage proved to have been caused '! 
to the goods while in the custody of ; 
the carriers. Per Mookerjee j". A 
receipt acknowledging a delivery of 
the goods in good condition is only 
primd facie evidence of the fact, and * 

raises a presumption in favour of the | 

carriei*, which may be rebutted by the J 
consignee. Per Cabndufp J. A 
bailer wbo, in the absence of any 
agreement on the subject, has given r 
the bailee a receipt for the goods 
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bailed, is ^ not, tpso fac o. precluded 
fiom pi ovirij^ tliat the ^oods were in 
reality damaged or deficient in 
quantity when delivered to him. 

East Indian Railway Companv v 
SisPAL Lal (1911\ 1. L. R. 39 Calc. 311. 

Cattle Trespass Acts (ill of 1857 and I 
of 1871) : See Act op State ... 615 

Causing death by rash or negligent act— 

Administering of a love ^potion without 
knowledge of or inquiry into ^ its 
actual conte7its — Penal Code (Act XLV 
of 1860)^ s. 804A — Statement by 
accused^ when the only evidence in the 
oase, and relied on by the prosecutio 7 i 
-^Evidentiary ^ value of such statement. 

If a person intentionally commits an 
orrence, and consequences beyond liis 
immediate purposes result, the result 
IS not to be attributed to mere rashness : 
if knowledge cannot be imputed, still 
the wilful offence does not take the 
chaiacter of rashness because its 
consequences have been unfortunate 
but acts probably or possibly involvl 
ing danger to others, which in them- 
selves are not offences, mav be offences 

within section 304A and kindred sec- 
tion it done witliout due care to guard 
J^gainst dangerous consequences. 

Eeg, V. Xida?na7'ti Nagabhusanam, 7 
Mad. H C 119. Empress y. Retabdi 
MuM I. L. R. 4 Calc. 764, followed. 

V\ liere the only evidence of an offence 
IS a statement by the accused, and it 
IS relied on by the prosecution as 
evidence thereof, it must be taken as 
a whole, and notning can be read into 
It which IS not contained therein. 

1 iKA Eewa i;. Emperor (1912) I l 
E- 39 Calc. ... * * oce 

■ *** *** 

or 1 S 81 ) . See Act of State ... 615 , 

Ceremonies of Assertioe. power to perform ; 

See Mahomedan Law-Pek.emption 915 


Ceremony ; See Bubmesb Law 
Charge : See Riotieg 


cancellation of : 

OF Magistrate 


“-Marriage 492 
... 781 


See Jurisdiction 


885 


Page 

Chota Hagpur Tenancy Act (Beng. ¥1 of 
1908), ss. 87, 224,264: ife Second 

APPEAL ... 

Civil Courts Act (XII of I887), ss. 21, 22 : 

See Sanction for prosecution * ...* 774 

Procedure Code, 1882, s. 15, expi. (2) ; 

iSee Mortgage ... ...*507 

— (XiV of 1882), ss. 73, 

206 : See Decree, amendment of ... 265 


— ss. 244, 

278 : See Execution of decree ...* 298 


ss. 287, 


291 : See Sale in execution op 

DECREE ... 

s. 311 : 

oee Parties ... 

‘ ss. 311, 

... 687 
• ss, 551, 

... 925 


312 : See Second appeal 


577, 586 : See Mortgage 


-- s. 575 : 


n a - ^ i 

oee oALE FOR arrears OF REVENUE ... 353 

Civil Procedure Code (Act V of 1S08), s. 2 
sub-s. (5); 0. XLI, r. 17 : See Decree 341 
- _ 2 ^ 

(1) (a), 115 : See Sanction for Pro- 
secution ... ... rjrj^ 

Transfer ... * " ...* 146 

— — - — — g^ gg 

{2) : See Sale for arrears of reve- 

- • - ... 353 

. .8.100: 

See Second appeal ... ___ 241 

~ s. 114, 

00 . XLVIl, XLIll, r. 1(y) : See Eeview 1037 

— ~ ^,8.115: 

See High Court, jurisdiction of 473 

See Forfeiture ... ’ ''*^.*.'i048 


. „ . ,0.XIV, 

r. B : See Administrator pendente 

- - ...587 


00 . 


XX, r. 12 (.3) J XXI, p. 102, and XXII, p. 

10; and 8. 2 ill): See Mesne 
rROPITS ... ... 220 
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Civil Procedure Code (^ct ¥ of 1908) — eoncld. 

^ , O.XXi, ' 

r, 48 : iS'ee Prohibitory Order ... 104 

Sch. .. 

11, rr. 15, 16 : See Arbitration ... 822 

Clear Heceipt ” ; See Carriers ... 311 

Clerical Wlstake : See Decree, amendment 

OF ... ... ... 265 

Coal Mines, grant of : See Digwari ten- 
ure ... ... ... 696 

Coal, virrongfu! removal of : See Jurisdic- 
TioN ... ... ...‘739 

Cognizance of Offence : See Magistrate 119 

Commission Agents, liability of : See Adul- 
teration ... ... ... 682 

Common Caming-house : See Cotton- 

gambling ... ... ... 968 

Common Object : See Rioting ... 781 

(not unlawful) : See Riot- 
ing ... ... ... 896 

Company; Mortgage ... ... 810 

Compensation ; See Land Acquisition ...• 33 
; See Shebait ... 33 

; Appellate Courts power of — 

Criminal Procedure Code (y of 1898)^ 

^ 8. 250 — Consequential or incidental 

order. An Appellate Court has no 
power to order compensation under 
section 250 of the Criminal Procedure 
Code. Mehi Singh v, Mangal 
Khandu (1911), I. L. R. 39 Calc. ... 157 

Complaint : See Magistrate ... 119 

Condonation: Divorce ... ... 395 

Conduct causing injury to health : See 

4 Divorce ... ... ... 395 

Consent of Government ; See Magistrate ; 119 
Consequential or Incidental Order; See 

Compensation ... ... 157 

Consequential Relief, prayer for: See. 

Court-fee ... ... ... 704 

Contract: Principal and Agent ... 802 

■ — — : Sale of goods— Goods not ap- 

propriated- — Resale,, power of ^ in con- 
tract — Measure of damages. The 
plaintiffs contracted to sell 750 tons 
of sugar at an agreed price, for deli- 
very in equal instalments from August 


PAGfE- 

Gontract — concld. 

to December 1910 under an agreement 
which contained the following term : 

“ The goods to be at the buyer’s risk 
and peril from the time of landing of 
the sugar until they be removed from 
jetty, dock, ghat or godown ; and 
should the buyers fail to take delivery 
of the sugar, the sellers will have the 
option of re-selling the same in the 
open market by private sale or by public 
auction and hold the buyers respon- 
sible . for all consequences.” The 
defendants failed to take delivery of 
125 tons under tlie August shipment. 

The goods remained in bulk and were 
never ascertained or even appropriated 
for tlie purposes of the agreement. 
After notice to the defendants the 
plaintiffs purported to dispose of the 
goods under the power of re-sale pro- 
vided in the agi-eeraent and brought 
an action for the recovery of damages 
estimated on the basis of such re-sale : 
Held,, that ag the goods had not been 
ascertained or even appropriated fur 
purposes of the agreement, they did 
not come within the power of re- 
sale as framed, and the re-sale ” 
was inoperative as a method of mea- i 

suring damages : Moll Schutte & Co. 1 

V Luchmi Chand^ 1. L. R. 25 Calc. i 

505, distinguished. Semhle : A \ 

power of re-sale in a contract can be ■ 

so framed as to operate on goods | 

even before appropriation. Inasmuch j 

us the claim, for damages was based j 

on re-sale in the circumstances of f 

the case, no decree could be made 
for damages on the basis of the differ- 
ence between the contract and market 
rates. Angtillia & Co. -y. Sassoon & 

Co. (1912), I. L. R. 39 Calc. ... 66l'> 

Act (IX of 1872), ss. 230 ( 2 ), 236 : ; 

Principal AND Agent ... SOhj 

Contract by Minor for purchase of immov- 
able property: Specific Perfor- 
mance ... ... ... 23S\ 

— variation of : See Sale for ar- | 

rears OF REVENUE : ... ... 98'.' 

Copy of Document proved in Foreign Court : 

Gee Habeas Corpus ... ... 16^'' 
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eopy of Jiidgment ; See Privy Council— 
Application for leave to appeal ... 51 0 

Oo-sliarers : See Mahomedan Law— Pre- 

EIVIPTION ... 


Costs: Easement 

Shawls,” meaning of 

Cotton-gamliling— “ Gambling ” and 

' Wagering;^ dishnction hetioeen— 
OalGuUa Police Act {Beng. IV of 
1.866 as amended by Beng. Act III of 
189 r), s. 44— Common gaming -house-— 
Instrumenis of gaming —Cotton-gam- 
okng not a game of contest. Betting 
must always be on an uncertain event 
aad oetting in itself, apart from stakes’ 
t>eing laid on a particular game or in- 
strument of gaming in a public place 
IS not penal. Playing with cards, dice 
or money is penal if done in a public 
place. I he offence as created by the 
Calcutta Police Act is a purely te^ni. 
oaloue, and nothing has eVer been 
done on tliis side of India to include 
any form of bettino- or wagering with- 
out instruments in the offence, 'except 

rain-gambling 
without a machine ; and in order to 
include this extraordinary legislation 
las had to be undertaken to make the 
books and registers in which rain- 
garnblmg wagers are entered and all 
other documents containing evidence 
of sudi wagers instruments of gam 

ing. earning is playing at any game 

poit, pastime or exercise, lawful or 
unlawful, for money or any other valu. 

esult of the game, t.e., which is to be 

failuie of the person who has stak- 
ed. Beg V. Aehton 1 El. & Bl. 286 
Lockwood V. Cooper, [1903] 2 K b’ 
428, referred to. Wagering which’ 
includes betting is makin| a coniact 
on an unascertained event past "I 
future (m which the parties We no 
pecuniary interest other than tha? 
orated by the contract) by which the 
parties are to gain or losi aLTXg as 
the uncertainty is determined or?vay 
or the other. Carlillx The oLCr 
Ball Co., [1892] 2 Q. B. m 

referred to. Cotton-gambling is 


... 59 

...1029 


Cotton-gambling— cmicM. 

“betting ” pure and simple. Earl 
fngh y. Jadu Nandan Singh, I. L R 

31CaIo.542; 8C. W.N. 458, refA 

red to. Ram Peatap Npmav, 
Empbroe (1912), I. L. R. 39 Calc. 938 

CourWee— (7oMrt-/eeg Aci! (F/f of 7S70I o 

Acqmsthmi Aai (J of lS94), g, 32 

Larid Acquisition .Judge, order of— 
Appeal— Debutter property— M emor- 
a^um of appeal— Ad valorem fee— 
Award. A certain debutter property 
having been acquired under the Land 
Acquisition Act, the compensation 
money a lowed by the Collector was 
deposited in Court. One T applied to 
withdraw that amount on the ground 
that she was entitled to it as executrix 
to the will of her late liusband. On 
objection by one K tliat the money in 
deposit should be invested in Govern 
rnent securities and only the interest 
should be paid over to the shebaiL the 
Land Acquisition Judge passed an 
order under section 32 of the Act direct- 
mg the payment of interest onh^ to tlie 
applicant. Against this order T pre- 
ferred an appeal to the High Co^urt 
on a court-fee stamp of ten runees 
only : Held, that the case came under 
t ie provisions of section 8 of the 
Court-fees Act and an ad valorem 
court-fee ought to have been paid 
bheorattan Bai v, Mohri. I. L R 91 
All. 354, and Kasturi Chetti v. Deputy 
Collector, Bellary, I. L. R. 21 Mad^ 

269, referred to. HeU, also, that to 
bring a case under the provisions of 

the 

Court-fees Act, it must be established 
that it was not possible e\ en to state 
approximately a money value for the 

subject-matter in dispute ; but where 

the claim to receive the full amount of 
compensation money was disallowed 
and the only relief allowed by the 
Court was to withdraw the interest on 

the said money, there it was possible 
to state approximately the money 

value of the relief claimed, and therg. 

tore m such a case the provisions of 
Sell. II, Art. l7,el. vi of the Court- 

f^s Act would not apply. ' 

^ai V. Daya Sunhar Misser^ 13 C. W, 
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N. 815, followed. Trinayani Dasi v, 
Krishna Lal De (1912), I. L. E, 39 
Calc. ... ... ... 906 

- Declaratory suit — Consequential 

reliefs prayer for— In juncUo7i^ if coiise- 
quentlal relief — Specific Relief Act 
(I of 1877), S. 42, Section 42 of tlie 
Specific Relief Act does not sanction 
every form of declaration, but only a 
declaration that the plaintiff is “enti- 
tled to any legal character or to any 
right as to any property.” A court- 
fee of Rs. 10 is not sufficient for suits 
that are not “ declaratory suits ” in the 
proper sense of the expression An 
injunction is a consequential relief. 
Marsh v. Keith,! Dr. & Sm., 342 ; 

G2 E. R. 410, followed. The law as 
to declaratory decrees discussed. 
Deokali Koer r. Kedar Nath (1912), 

1. L. R. 39 Calc. ... ... 704 

ISourtfees Act (VII of 1870), s. 8, Sch. It, 

Art 17, ci. vi : 5^6 Court-fee ... 906 

Court of Wards, sanction of ; See. Maho- 
MEDAN Law — Pre-emption ... 915 

Courts (Colonial) Jurisdiction Act (37 & 38 
Viet, c. 27), s. 3: See High Court, 
JURISDICTION OF ... ... 487 

Covenant : See Mortgage ... ... 828 

Criminal Procedure Code (Act V of 1898), ss. 

12, 202, 203, 478,529 (/) : See Magis- 
trate, JURISDICTION OF ...1041 


SS. 38, 94, 96, loo; 5cn. HI (8) : See 

Trespass ... ... ... 953 


ss. 100, 552 ; See Magistrate, juris- 
diction OF 
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Criminal Procedure Code (Act V of 1898) 

— eontd. 

ss. 190, 295 (e), 309, 530 (k) 531 : See 
Magistrate ... ... 119 

s. 195 : See Sanction for prosecution 774 

S.195 : See Using as genuine a forged 

DOCUMENT ... ... ... 463 

s, 213 (2) ; See Jurisdiction of ,. 
Magistrate ... ... *B85 

ss. 221, 223, 350 : See Rioting ... 781 

s. 250 : Compensation ... 157 

s, 423: Rioting ... ... 896 

s. 437 : See Further Inquiry ... 238 

s, 491 : 5^6 Habeas Corpus ... 164 

s, 263 — hearing and recording of 

evidence — Complainarit arid his wit- 

fiesses, examination of — Procedure — • 
Practice. Section 263 of the Crimi- 
nal Procedure Code does not excuse 
tlie Magistrate from hearing the 
evidence of all witnesses, in all 
criminal cases the complainant and such 
witness as he may produce must be 
examined, whether their evidence is 
required to be recorded or not, and the 
case must be decided upon the effect 
of their evidence, Jabbar Shaik v, 
Tamiz Shaik (1912), I. L. R. 39 
Calc. ... ... ... 931 


ss, 107, 145 : See Dispute concern- 
ing land ... ... ... 150 

ss, 107, 145, 146 : See Jalkar ... 469 

s, 109, cIs, (a) (b) ; See Security for 
GOOD behaviour ... ... 456 

8. 147 ; See Dispute coNaERNiNG 
Easement ..C ■ ... ' .... 560 


s, 522 — Restoration of immoveable 
property— Appellate Court, power of 
— Jurisdiction, An order under s. 
522 of the Criminal Procedure Code 
can only be made by the Court which 
convicts of an offence attended with 
criminal force. An A ppellate Court 
has no power to make such an order 
restoring possession of immoveable 
property, JSiarayan Gobind y. Visaji, 
I, L. R. 23 Bom. 494, referred to. 
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vvi.ai eALiBteiice 01 such a custom 
and in fact disproved it ; nor was it 
supported by evidence as to tlie limit 
ed rights by custom of a widow in her 
deceased husbancrs property nor bv 
evidence of a custom preventing a 
Mahomedan father from giving ' his 
property to one son to the exclusion 
of another. Held, also, tliat there 
was strong evidence of the appellant’s 
acquiescence in the respondent’s title 
m the fact that in 1895-96 the princi. 
pal lands which had been held in un- 
divided shares by the parties were by 
agreement, partitioned, each havinc/ 
aLotted to him lands which represent- 
ed his share ; and that the respond- 
ent’s siiare on the partition repre- 
sented lands which bad come to him 
from the gift whicli the appellants 
now disputed as being void. Semhle: 
That the nraission to bring, within 
the period prescribed by Article 118 
of Schedule II of the Limitation Act 
(Xy of 1877), a suit to obtain a 
declaration that an adoption was in- 
valid 01 never in fact took place, was 
no bar to a suit like the present for 
possession of property. Tirbhuivan 
Bahadur Singh v. Eameshar Bakhsh 
Singh, I. L. K. 28 All. 727 ; L. R. 
3d I. A. 156, followed. Under the 
general Mahomedan law an adoption 
cannot be made ; and even if it be 
made, can carry with it no right of in- 
heritance. Muhammad Umar Khan 
y. Muhammad Xiaz-ud-din Khan 


s, 522 : Bhagbat Shaha v Sadique 
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iebutter Property ; See Court-fee ... 906 
ieelaratjciii of faioe : See Kailways Act 
(JX OF 1890), s. 75 ... ...1029 

§00laratory Suit : See Court-fee ... 704 

pecree : See Shebait ... ... 887 

- — — . Order dismUsing an appeal for 
default — Apjpeal from such an order — 

Civil Procedure Code (J ct V of 190S), 

. 9 .^, sub~s. (2) ; 0. XLI^ r. 17, An 
order dismissing, for defaalt, an 
appeal under Order XLl, rule 17 of 
the Code of Civil Procedure is not a 
decree ” within the meaning of s. 2 
of the Code, and as sucii is not appeal- 
able. Radha Nath Singh v. Chandi 
Charan Singh,^ I. L. R. 30 Calc. 660, 

Ram Chandra Pandmang Naih v. 

Madav Purushoitam Naik^ I. L. R. 

16 Bom. 23. Pohkar Singh v. Gopal 
Singh^ I. L. R. 14 All. 361, referred 
to. Rukminimayi Dasi V, Paran 
Chandra Bhera (1910), 1. L. R. 39 
Oalc. ... ... ... 341 

Decree, amendment of — Clerical or arith- 
metical mistake — Whether successive 
applications for amendment of decree 
mabitainalde — Civil Procedure Code 
{XIV of 1882)^ ss. 13, 206 — Inherent 
power of Court, A Court is competent 
to entertain successive applications for 
amendment of clerical or arithmetical 
mistake in a decree, or of error arising 
therein from any accidental slip or 
omission. Such applications for 
amendment of a decree are not barred 
by the rule of res judicata. But if an 
application for amendment has been 
heard and disposed of on the merits 
a subsequent application may not be 
maintained in the same matter, and it 
may be barred upon general principles 
of law . The power to amend a decree 
so as to correct a clerical or arithmeti- 
cal mistake therein, or an error arising 
from an accidenta slip or omission, is 
inherent in every Court and may be 
exercised at any time the error is dis- 
covered, although the Court cannot 
exercise such power unless the error is 
of the description mentioned in section 
206 of the Code of 1882. Langat 
SiiNGH V, Janki Koer (1911), I. L. R. 

39 Calc. ... I 


Decree, form of : See Easement ... 59 

Decree for Money : See Execution of 
decree ,,, ‘■^98 

Decree in Foreclosure : See Mortgage ... 925 
Decree of Appellate Court : See Mortgage 926 
Defence, opportunity of : See Habeas 
Corpus ... 164 

Delivery of Goods : See Caeriees ... .<iii 

Depositon taken in absence of Accused : 

See Habeas Corpus ... ... 164 

Deputy Magistrate in charge of the District : 

See Magistrate, jurisdiction oe ...1041 

Digwar, position of : See Landlord and 

Tenant ... ... ggg 

Digwari Tenure : See Landlord and 

lENANT ... ... ggg 

Discharge, order of : See Administrator 
pendente LITE ... 5^7 

Dismissal of appeal for default : See 

Decree ... 

Dispute concerning Easement— of 

passage of surplus icater through an 
dl Jurisdidtion of Nagisfrate to 
direct an opening in the dl to he made 
hy a party^ and^ on failure^ by the 
Police— Criminal Procedure ' Code 
{A ct V of 1898) s, U7, The Magis- 
trate has jurisdiction, under section 
147 of the Criminal Procedure Code, 
on ^ being satisfied that a party has 
a right to have an opening in an dZ, 
for the purpose of draining of! the 
surplus water from his lands, and 
that lie has exercised the rig'ht for 
several years, and also on the last 
occasion, when it was exercisable, 
to pass an order requiring the 
opposite party to make the opening 
within a reasonable time from its 
date, ^ and. on his failure to do 
so, directing the Police to make 
the same : Dowlat Koer v. Siva 
Pershad Pandit, 12, Ind. Cas. 615. 
Pasupati Naih Bose y, Nanda Lai 
Bosepb C, W. N. 67, and Lalit 
Chandra Neogi y. Tarani Pershad 
Gupta, 5C. W. K 335, followed. 
Dalmir Puri y, Khodadad Khan, 

I. L. R. 36 Calc. 923, distinguished. 


■r „ 
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USspute concerning Easement—cowcR 

In re Lindsay^ I. L. R. 4 Mad. 121 
not followed. Ambtoa Prasad - Singh 

an (1912), I. L. 11. 

d9Uic. ... .... ...500 

Jispute concerning Jalkar : See Jalkae 469 

Bispute concerning IsLnd^LikeWwod of 

hreack of the peace -Jurisdiction of 
Magistrate Criminal Procedure Code 
p of 1S98\ ss. 107, 146. There 
IS no conflict between ss. 107 and 
145 of the Criminal Procedure 
Code. The fact that tlmre is a 
tlispiite concerning land, likely to 
oaiise a breacji of the peace, does 
not deprive a Magistrate of juris- 
diction under s. 107 of the Criminal 
1 locedure Code, wliere he is informed 
that any person is likely to commit a 
breach of the peace or disturb public 
tianquility, or to do any wrongful act 
that may probably occasion a breach I 
of the peace or distrub the pul. lie 
tranquility. Whether, after proceed- 
ing under s. 107 of the Criminal Pro- 
cedure Code, it will be proper for a 
Magistrate to act under s. 145 of the 
Code, must depend on the circum- 
stances of each case as it arises, viz., 
whether likelihood of a breach of the 
peace continues or not. The com- 
petence of the Magistrate to proceed 
under s. 107 of the Code against per- 
sons not in possession must depend 
upon whether as against those per- 
sons the conditions specified in tJie 
section have been established. 
Emperor v. Abbas (1911), 1 . L. R. 39 

— — ... 150 

OisqualifXed Proprietor, Manager of : See 
Mahomed AN Law — Pre-emption ... 915 
District Judge, power of : Transfer ... 146 

District Magistrate, jurisdiction of : Se 

Further inquiry ... ... 238 

Divorce- Condonation of incestuous adul- 
tery Cruelty, degree of, necessary to 
revive condojied aduUerySuhsequent 
conduct loiihout physical violence 
mming injury to health. Where a 
husband had committed incestuous 
adultery wliich the wife had condoned, 


Divorce— cowcM. ^ 

and subsequently the husband, without 
actually using pliysical violence, was 
guilty of such treatment and conduct 
as caused the wife’s health to suffer : 
Held, that sucli treatment amounted to 
cruelty, and tfie ineestiioiis adultery 
had been revived. A lesser degree of 
cruelty is necessary to revive "a con 
doned offence than to found an 
ordinal charge. Durafii v. Durant 
1 Hag. Led. Rep. 733, Bramivell v] 
Bramwell,'d Hagg. EccL Rep. 618, 
Boohe V. Cooke, 3 Sw. & Tr. 126 
Pidpicaij V. Rid g way, 29 W. r! 
(Eng.) 612, approved and followed. 
Ihompson zj. Thompson (1911), 1. L.R* 
Calc. 

Document, varing terms of lease : See 

Registration ... 2i 

Drugs : See Excisable Articles ...Iq 
Easement— - aw/ air—Aiivient lights, 
infringement of— Limitation Act (JX 
of 1908), s. 26, scope of— Nuisance— 
.keasure 0^ idglit — Previous enjoyment 
-^Interlocutory Injunction, technical 
breach of— Inquiry as to damage re- 
fiisal of — Form of decree — Costs. An 
action for the infringeiiient of the 
easement of light and air is founded 
not on trespass, but on miisanee. To 
amount to an actionable uiiisance, the 
interference, in the case of a house 
feuitabie for residence and business 
purposes, where tlie vselling and let- 
ling value lias not been diminished, 
must cause a sensible privation of 
light and air, sufficient to render the 
occupation of the house uncomfort- 
able and to a sensible degree less 
fit for the purposes of business. In an 
action for infringement, the character 
of the previous enjoyment of the 
dominant tenement must be taken 
into consideration, but it does not fur- 
nish the decisive measure of the 
unlawful hurt or annoyance.” 
Colls V. Home and Colonial Stores 
Bd., [1904 A. C. 179, Fine v. 
Jolly, [1905^ 1 Ch. 480, v. 

[1905^ 2 Ch 210, considered 
Bagram v. Khettra Nath Karformah 
3 B. L. R. (0. C.) 18, Modhoo- 
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sooda 7 i Dey v. Bissonath Dey^ 15 
I B. L. B. 361, and Delhi and 
Londoyi Banh v. Hem Ball Dutt^ . 
i L L. B. 14 Calc. 839, referred to. 

To determine whether a nuisance has 
been proved, tlie existing state of 
things must be considered, but sub- 
ject to the qualification that light 
and air coining from other sources, to 
which a right has not been acquired by 
grant or prescription, ought not to be 
taken into account. Colls v. Home arid 
Colonial Stores, Ld.^ [1^)04] A. 0. 

179, e7o% V. iuVze, [1907] A. C. 1.. 

Kine y . Jolly ^ [1905] 1 Ch. 480, 
followed. Paul v, Robson (1911), 

I. L. B, 39 Calc. ... ... 59 

Ejectment : See Landlord and Tenant... 903 
Under-raiyat ... 278 

^ Encroachment : Building ... 84 

Equitable Security : See Mortgage ... 810 
Erroneous Decision on a question of law : ^ 

See Bes judicata ... ... 848 

Estate in common tenancy : See Sale for 
arrears of revenue ... ... 353 

Estoppel : See Custom ... ... 418 

Non-transferahle oGcnpancy holding 

— Mortgage of th e li olding— Purchaser 
of the holding at private sale — stihse- 
qiient lease hy landlord to purchaser 
—Evidence {Act 1 of 18 72\ s. 115. 

A person, having a raiyati interest in 
certain lands, mortgaged the same to 
to the plaintiff without tlie landlord’s 
consent. Subsequently, various trans- 
fers of portions of the lands mort- 
gaged were effected to difEerent 
persons by the widow of the raort- 
gagor. Finally, the wido^v sold a 
portion of the mortgaged lands with 
the consent of the landlord to one 
Radlui Kanta Chakravarti, who after 
his purchase took a fresh lease of tlie 
same from tlie landlord at an en- 
lianced rent on payment of a premium. 

A suit liaving been instituted by the 
mortgagee for recovery of the mort- 
gage money, tlie widoAv and all the 
subsequent transferees, including the 
purchaser, were 'made parties. The 
purchaser pleaded that he was not a 


Estoppel — contd. 

necessary party to the suit, and that 
the mortgage was invalid on the 
ground that the raiyati riglit was not 
transferable. The District Judge 
haying decided against him on these 
points, the purchaser appealed to the 
High Court : Held (CoxE J. dissent- 
purchaser claiming 
under a title, partly at least created by 
the mortgagor, was estopped from 
raising the plea of non-transferability 
of the holding. Krishna Lai Saha 
V. Bhairah Chandra Rahat^ 9 C. W. 
N. ccxiviii, Asmatunnessa Khatun 
Saheha v. Harendra Lai Bisicas^ 
1. L B 35 Calc. 904; 12 C. W. N. 
721, Doe V. Stone, 3^0. B 176, Doe 
Vickers, 4 Ad. & E, 78 , Hughes v. 
Howard, 2o Beav. 57»5. Dehendra 
JSath Sen v Mirza Ahdnl Samed 
Seraji, 10 C. Jj. J. 150, referred to. 
Badha Kanta Chakravarti v. 
Bamananda Shaha (1912), I. L B 
39Calc. ... ... ’ I 

. ^ Rent free tanh—Sanad—No 

mention of rent in the sanad — Tenants 
making improvement by re-excavting 
tanks, effect of — Inference of land- 
lord's intention to grant rent-free right. 
In a suit brought by the landlord" to 
recover possession of a tank with its 
banks, and in the alternative to have 
the lands assessed with fair rent, the 
defendant pleaded that the tank had 
been niskar (rent-free) from a Jong 
time by virtue of a sanad granted 
by the predecessor of the plaintiff. 
Tlie sanad was granted in the year 
1850 to re-excavate an unclaimed 
silted-up tank, by which the 
grantee was required to excavate 
the tank by employing earth- cutters, 
and the only restriction imposed was 
that the limits of the ancient tank 
were not to be exceeded. There was 
no provision for the payment of any 
rent in the present or future, and no- 
thing wms said as to the duration of 
the grant. The ancestor of the de 
fendant re-excavated tlie tank at con- 
siderable expense, and it has been in 
the exclusive possession of the family 
of the defendant from father to son, 
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and still supplies good drinking water : 
Held, that, under the circumstances, 
the plaintiff was estopped from assert- 
ing that the tank with its banks 
should come under a new liability of 
which there was no indication in 
the previous history of the tank, and 
that, therefore, it could not be assess- 
ed with any rent. Held, per Chatter- 
jee J., that, according to Hindu 
shastras, digging new tanks and re- 
excavation of old ones being supremely 
rneritorius, the ancestor of the 
plaintiff could never have meant that 
the grant made by the sanad was a 
mere license ; and that the defendant 
was entitled to hold the tank with its 
banks without payment of rent as long 
as tlie tank served the purpose for 
which the grant was made. The 
possession of a party basing his title 
on a grant, and not on adverse posses- 
sion as an alternative source of title, 
cannot be used for any purpose other 
than for explaining the grant on 
which he relies. Birbndba KrsHORE 
Manikya V . Akram Ali (1912), I. L. 

R 39 Calc. ... 43 g 

Evidence : See Acknowledgment ... 789 
-- : See Causing death by rash or 


NEGLIGENT- ACT 

: See Habeas Corpus 

— - : See Road-cess Returns 

Teishkhana paper 

: See Thumb-impression 

Evidence Act (! of 1872) : See Habeas 

Corpus 


. 855 
. 164 
1005 
995 
348 

164 



101, 135 : See Probate... ... 245 


Sedition ... 






— - s. 21 : See 

Road-cess returns ... ...1005 

s, 45 : See 

... 606 

- S. 115: 1866 

— • ...513 

_ — . ., 52 ^ 

Proviso: See. Thumb-impression ... 348 

Evidence and proof of Custom : See Cus- 

'*• — ... 418 
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Evidence, hearing and recording of: See 

Criminal Procedure Code (Act V 

1898), 8. 263 ... ..%3i 

Evidence of Reputation : See Bubmese lIw 
—Marriage ... 

Excisable Articles-" Spirituous and fer. 
mented hquors "—Drugs oontaininn 
spiriHous liquor — Manufacture.^ sale 
or possession— Transport, import or 
export— Bengal Excise Act (V of 
1809), ss. 46, 53, 55 a7id 57— Board 

nomcaUon— License— Misconduct of 

servant or agent ^ The meaning of 
uie Legislature in amending the 
Bengal Excise Act (VII of ’1878) 
w^as to prevent chemists and vendors 
of drugs selling intoxicating liquors 
or otherwise dealing with them, and 
not to penalise the use of beneficent 
drugs. To be an excisable .article 
liquor must be intoxicating liquor 
The term ‘‘spirituous liquor ” is not 
intended to include a medicinal pre- 
paration merely because it is a liquid 
substance containing alcohol in its 
composition. Sectioli 55 of the 
Bengal Excise Act (V of 1909) refers 
to manufacture, sale or possession of 
excisable articles. It does not apply 
to import, transport or export. Sec- 
tion 56 makes the holder of a license 
permit, or_ pass liable for the mis- 
conduct of his servant or agent in 
matters of import, transport, or export. 
Gonesh Chumler SiLdar v. Queen 
Empress, I. L. E. 24 Calc. In?' 
approved. Mati Lal Chandra «’ 
Emperor (191‘2), I. L. E. 39 Calc. ...1053 
Excise Act (X of 1871) : See Ao-r of 

State ... ... gl5 

Excise Act (Beng. V. of 1909), ss. 46 (a), 58 ; 

See Master AND Servant ... 344 

Execution, evidence as to : See Probate 246 

Execution of Decree : See Gthatwali 
Traras ... ... 

- -. gfgg Hindu Law 

— Father’s DEBT ... ... 862 

^ ~ See Mesne Pro- 

... ... 220 

~ ^ — See Prohieitoet 

Order ,,, 104 
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. Execution of Oecree — concU. 

Decree for money 

against judgment-debtor ^personally— 
Judgment-debtor in possession as 
. shebait — Civil Procedure Code {XIV 
of 1882), ss. 244, 278, If A, in execu- 
tion of a decree for money against B, 

' personally attaches and proceeds to 
sell properties of which B alleges that 
he is in possession, not in his own 
right, but as shebait of a deity to 
whom the properties liave been dedi- 
cated, the question does not fall 
within the scope of section 244 of 
the Civil Procedure Code, but within 
the scope of section 278 read with 
section 280 of the Code. Kuriyali 
V. Mayan, I. L. R. 7 Mad. 255, 
not followed. Punclianun Biindo- 
padliya v, Rahia Bihi, I. L. R. 17 
Calc. 711, distinguished, Kaetick 
Chandra Ghose v Ashutosh Dhara 
(1911), I. L. R. 39 Calc. ... 298 

Execution Proceeding : See Res jddicata 848 
Execution Purchaser : See Parties ... 881 
Execution Sale : See Parties ... 881 

Ex parte decree- — Application for setting 
aside ex parte decree — Limitation — 
Limitation Act {XV of 1877, Sch. II, 

Art. 164 — Limitation Act {IX of 
1908), Sch. I. Art. 164 — General 
Clauses Act {X of 1897), s. 6. Where ' 
the right of the judgment- debtor to 
make an application for setting 
aside an ex parte decree was lost 
under the provisions of Article 164, 
Schedule II of the Limitation Act of 
1877, long before Act IX of 1908 
was passed, the provisions of the new 
I Limitation Act of 1908 cannot revive 
I the right to apply for setting aside 
the decree. Nepal Chandra Roy 
GhOWDHURY V. NiRODA SUNDARl 

Ghose (1912), I L. R. 39 Calc. ... 606 

Expert Evidence : Probate ... 245 

Expert Opinion : Handwriting, proof 

- ... , ... 606 

Explosive Suhstances Act (VI of 1908), ss. 

4(/;), 7 : See Magistrate ... 119 

Export : Gee Excisable Articles ...1053 


Extradition Act (XV of 1903), s. 3, Sub-ss. 

{3) to (S) and s, 4 : Gee Habeas 
Corpus ... ... ... 154 

Extradition Proceedings ; See Habeas 
Corpus ... ... ... 164 

. ■ High 

Court, jurisdiction of ... 164 

False evidence : See Thumb-impression ... 348 

Father’s brother’s Son : Gee Hindu Law— 
Succession ... ... ... 319 

Father’s Debt : Gee Hindu Law ... 862 

Father’s Liability ; See Hindu Law — 
Surety ... ... ... 843 


Fiduciary Relationship 1 

Donor 


See Purdanashin 

...933 


Vishery— -Right to fishery in tidal and 
navigable river, how acquired — Limi- 
tation Act {XV of 1877), s. 26. To 
establish an exclusive right of fishery 
in a tidal and navigable river, it is 
necessary to prove that the plaintiff’s 
user was in assertion of a right other 
and higher than the general right of 
the public to fish, Bahan Mayacha 
V. Nagu Shravucha, f. L. R. 2 ‘Bom. 

19, and Narasayya v. Sami, I. L. R. 

12 Mad. 43, relied on. Quare: 
Whether exclusive right of fishery in 
such a river can be acquired by proof 
of mere^ enjoyment in the manner 
provided in s. 26 of the Limitation 
Act of 1877, without a grant from 
the Crown. Arzaji v. Rakhal 
Chunder Roy Choiodhury, I. L. R. 10 
Calc. 214, referred to. Veresa v. 
Tatayya, 1. L. R. 8 Mad. 467, not 
followed. Secretary of State for 
Lidia y. Mathurahhai, L L. R. 14 
Bom. 213, and Nityahari Ray v. 
Dunne, T. L. R. 18 Calc. 662, 
approved. Abhoy Charan Jelta v. 
Dw^arka Nath Mahto (1911), I. L. 

R. 39 Calc. ... ... ... 53 

Foreclosure; See Mortgage ... 828 

Foreign Records ; Gee Habeas Corpus ... 164 

Forfeiture : See Landlord AxND Tenant 903 

Insolvency- — Security for pro- 
duction of insolvent-debtor — Failure 
of insolvency application— Forfeiture 
of security-money— -Civil Procedure 
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Code {Act V of 1908)^ s. 145. The 
decree- holder is entitled to the money ■ 
that has been deposited by the surety 
as security for the benefit of the 
decree- holder, whose rights were 

interferedwith, to enable 'the judg- 
ment-debtor to make an application in 
insolvency with a view to his protec- 
turn from arrest, on the money being 
lorfeited by the Court for failure to 
produce the debtor when required. 

The Court has no power to declare a 
forfeiture in favour of the Govern- 
ment. Basanti Lal v . Chhedo Singh 
(1912), I, L.E. 39 Calc. 1048 

Forged Document : See Using as genuine 
A FORGED Document ... ... 463 

Fugitive Accused : See Habeas Corpus ... 164 

Further VnuuxTi—Poicer to direct further 
inquiri! against a person not named in 
the complaint ?ior before the Court— 
Notice neceseity of~Crimmal Proce- 
dure Code (Act V of i89S), s. 437. 

The Court has no jurisdictfcn to direct 
a further inquiry, under section 437 
ot Criminal Procedure Code, in respect 
Ota person who was not named in 
the complaint and against whom no 
other regular process has been issued. 

An order under section 437 of tlie 
Code made without previous notice to 
the accused is bad in law. Giridhari 
Manoan v. Empero7\ 12 C. W. N. 

822, followed. Ambar An Anjab 

Ali(1911), I.L. E. 39Calc. ... 238 

Future Wife, gift to ; See Hindu Law— 

Will ,,, gy 

Ganja, illegal possession of: See Master 
and servant ... 3 ^^ 

fienerai Clauses Act (X of 18S7), s, 6 : See 

Ex PARTE DEGREE ... ^ 

Ghatwalt Tenure— Attachment— Meceiver 

appointment ^ of— Execution of decree". 

On an application for execution of a 
decree, althougli an order directing 
attachment of a ghatwali estate may 
be erroneous, an order appointing a 
Receiver to receive the rents and 
profits of such estate is sanctioned by 
aut^)rity TJdoy Kumari GhaUcalin 
V. ffan Mam Shaha, I. L. R. 28 Calc. 


Ghatwali tenure— concld. -^^age. 

483, referred to. Kesobati Mohan 
Chandra Mandal (1912), I. L. R. 39 

Ghee, adulterated : See Adiiltbr.ation ...^682 
Gitt-Purdanashm domr-Fiduciarv 
relahonaktp—Caneellation—Independ 

ent and competent advice - Duty of 
aolicitor-Poicer of revocation- 
property (Act IV of 
_ 2 SS 2 ) s. 126-CoaU. Wlieve an old 
illitei ate woman executes 

an improvident deed of gift in favour 
or a person standing towards her in a 

fiduciary capacity, the onus lies on the 
donee to establisli not only that the 
donor understood the transaction, but 
that she wag m a position to exercise 
a tree and unfettered iudgment, tliat 
the intention to give 'was her own 
voluntary act, and that slie had iiide- 
^ndent_ and competent . advice. 
Iluguemn v. Baseley, 14 Ves 070 
Ball V. Hall L. E. 8 Ch. App\' Iso,’ 
Ranai Lal Joichari v 

Kamm Dehi, 1 B. L. E. 31 
Lyon V. Home, L. R 6 Eq. 666 ,' 
referred to. It is the duty of a 
fjlicitor, who acts as the sole 'solicitor 
in such a transaction, to try and 
protect the lady against Iierself, a d 
to make all proper inquiries. A 
solid or does not discharge his duty 
oy satisfying hiniself simply that the 
donor understands and wishes to carry 
out the particular transaction. He 
must also satisfy iiimself tliat the gift 
IS one that it is right and proper for 
the donor to make under all the 
circiunstances ; and if ho ig not so 
satisfied, it is his duty to advice Ids 
elient not to go on with the transac- 
tion, and to refuse to act further if 
ri Qoni"i Po^^ll -v- Powell, 

riQoaUi^V Carter, 

[1903] 1 Gh 27, followed. Coomher 

V. Coomher, [I 9 II] 1 Ch. 273, dis- 
anguished. In considering the 
validity of a deed of gift, the absence 
of a power of revocation is of import- 
ance, though not sufficient by itself to 
show that the gift is invalid. Hall 
Z'f^aB- L- B. 8 Ch. App. 430, 
referred to. Kamini Dasee v. 
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Mft—concld. 

Krishna Chandra Mhkerjee ri912i 

‘ I. L. R. 39 Calc. ... _ 

Sift |0 Paiigliter : See Custom 

eiftto fyture Wife: See Hindu Law- 
Will 

Soverament : Parties ... 

C5o¥erameiit, acts of : See Act of State ... 

fioveriimeiit, oNep of: See Habeas 

Corpus 

Sovepnment Tenupes ; Sale for 

arrears of revenue 

fiuapdian and Managep, powep of : See 

Specific performance ... < 

Habeas Corpus— Court, jurisdiction 
of— Extradition proceedings, jurisdic- 
tion (// High Court in— Code of 
Criminal Procedure {^Act V of ISOS') 
s. 491— Indian Ecctradition Act (XV 

and (S) and s. 4, suh-s, (2)— E^ddence 
if exhaustive — 
English Extradition A ct (S3 a?id 34 
Viet. c. S2), part of the lex fori— 
Foreign Records, authentication and 
adrnmibilitg of—Cognj of document 
proved m Foreign Court, if admissible 
—Deposition taken in absence of 
accused— Evidence of offence on ichith 
Magistrate may act— Arrest, irregu- 
larity of, if vitiates proceedings other- 
wise regular— Magistrate, who may he 
chosen by Government— Government of 
Pozgal^ if ca?i issue order on requisi- 
tion made to Government of India — 
If such order can he ratified 'hy 
(j overnment of India — Fresh proceed- 
ings^ legality of^ whilst previous ones 
periding— Magistrate, if can record 
evidence al^ter sendhig report to 
Government— Refusal reasonable 
opportunity to fugitive to produce 
evidence, whether affects jurisdiciio 7 i 
of Magistrate. It ‘must ‘ be shown 
clearly that a supreme riglit such as 
that to habeas corpus, or to directions 
m the nature of that writ, has been 
expressly (if that be possible to the 
Legislature) taken away. There is no 
sucli express provision in tlie Indian 
Extradition Act. The English Extra- 
dition Act did not give the riglit 


Habeas Corpus — contd. 

to habeas corpus. It merely declared 
a right which existed independently 
of that statute. In re Siletti, 87 L. 
T. 332 ; 71 L. J. K. B, 935 ; and 
Ex parte Besset, ^ Q. B. 481, fol- 
lowed. When a person appears before 
the High Court and says that be is 
illegally detained, the Higli Court can 
inquire whetlier the warrant for bis 
custody was validly issued in extradi- 
tion proceedings. If the provisions 
of the Legislature liave not been 
- carried out, tlie High Court can inter- 
fere, notwithstanding that the warrant 
has been given in extradition proceed- 
Rudolf Stallmatm v. Emveror, 
1. L. It. 38 Calc. 547, distinguislied. 
Section 3, sub-section (6) "of tlie 
Indian Extradition Act, 1903, is not 
a substitute for, and does not interfere 
with, proceedings taken under sec- 
tion 491 of the Code of Criminal 
Procedure, 1 908, the provisions of 
which are as much binding as those of 
the Extradition Act. The Indian 
Evidence Act (I of 1872) does not 
contain the whole law of evidence 
governing this country. Under 
section 2, which saves certain rules of 
evidence, the Englisli Extradition Act, 
which is applicable to tliis country, is 
part of the lex fori. Becords, there- 
fore, of the Berlin Court, which are 
authenticated in the manner prescribed 
by sections 14 and 15 of tlie English 
Extradition Act, can be properly 
admitted in evidence. A copy of a 
document (Bill), the original of which 
was proved in the German Court, is 
admissible as part of tbe records of 
tlie German Court. There may how- 
ever be cases in which the production 
ot the original document may be 
necessary for the enquiry in this 
country. ^ If there is evidence before 
the Magistrate, the fugitive criminal 
cannot ask the Court to determine 
wliether a prima facie case has been 
properly found on such evidence. In 
re Sihiti, 87 L. T. 832 ; 71 L. J. K. 

B. 935, followed. The High Court 
will not sit in appeal to review and 
weigh the evidence. It is sufBcieut 
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that there should be some evidence of 
the offence upon which the Magistrate 
may resonably act. Any irregularity 
in the original arrest of the accused 
is immaterial, provided that the sub- 
sequent proceedings have been right. 

V. Weil, 9 Q. B. D. 701 ; 15 Cox 
G. 0. 189, followed. The substantial 
question is not how the accused is 
brought into Court, but whether the 
Court wliicli enquired into his case 
had jurisdiction to do so. The Govern 
Hient of India may issue its order to 
any Magistrate, and sucli Magistrate 
may issue a warrant, provided he is 
one wlio has jurisdiction to enquire 
into the crime of the nature of that 
for which extradition is sought. 
Tlierefore, an inquiry into tlie case of 
a fugitive criminal under arrest in 
Calcutta can be made by the Magis- 
trate of A.ipore, if duly authorised. 
An order issued under section 3, sub- 
section (i) of the Indian Extradition 
Act, 1903, by the Government of 
Bengal upon a requisition made to tlie 
Government of is invalid, and 

cannot be ratified ” by a subsequent 
order of the Government of India. 
\yhere, however, the latter order 
directs the IMagistrate in pursuance 
of tlie former order and of the 
statutory provisions in that behalf to 
enquire into the said case,” the 
Government gives valid effect to its 
intentiori, and the Magistrate has 
jurisdiction to enquire. Under sec- 
tion 528 of the Code of Criminal 
Procedure, 1898, the District Magis- 
tiate can transfer to his own file 
from that of the Deputy Magistrate’ 
an application by the fugitive criminal 
for return of his property. The 
Magistrate making the inquiry under 
section 3 ot* the Indian Extradition 
Act, 1903, can initiate fresh proceed-- 
mgs notwitlistauding proceedings 
taken und.u a previous order. When 
the Magistrate sends up his report to 
the Government of India under sec- 
tion 3 sub-seotion (h) of the Indian 
Kxtnuhtion Act, 1903, l,o teconies 
fundus oJjieUi, and renders liimself 
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incapable, therefore, of recording 
evidence that may he subsequently 
produced. The Legislature intended 
that the fugitive criminal s’uouJd be 
given an opportunity of defence If 
such opportunity is not given, it goes 
to the jurisdiction of tiie Magistrate 
Tlie enquiry, tlierefore, is not ' accord ’ 
lug to law, and the issue of the 
warrant is itself invalid. If the 
Magistrate suspected that the accused 
had no evidence, it is open to him to 
question the accused. If the latter 
stood oil his right not to answei- the 
Court might draw such inference as 
the refusal_ to reply and the circiun- 
stances of the case suggested. Per 
Mookeiwee J. The burden lies very 
heavily upon those who assert tliat a 
right of so much importance to r,he 
criminal as habeas corpus, given by 
the Common _ Law, has been takeli 
away by implication. Section 491 of 
Code of Crimina] Procedure, 1898 is 
app’icable to oases under the Indian 
Extradition Act. Rudolf Siallmann 
V Emperor, 1. L. R. 38 Calc. 547 
distinguished. The jurisdiction of 
the High Court has not been taken 
away merely because the Government 
of India has already issued a warrant 
for surrender under section 3 sub- 
section (S) of the Indian Extradition 
Act, 1903. Depositions which have 
not been taken in the presence of the 
accused may be admitted by tlie 
Magistrate : In re Connhaye 'l E 
8 Q. 15. 410. Where there is’ no 
evidence before the Magistrate, the 
Court will interfere. R. v. Maurer 
10 Q. B. D. 513, approved of. The 
Court will not consider questions 
regarding evidence, unless the objec 
tion is such that if effect were gi'Wn 
to it, there would be no evidence left 
upon which the order for extradition 
could be supported Under section 4 
sub-section (1), the Magislrate may 
issue a warrant when the person to lie 
arrested is within his jurisdiction, 
beetion 4 merely provides a preli- 
minary procedure. Under it an arrest 
may be effected before the receipt of 
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ialseas Corpus- 

the requisition mentioned in section 3, 
otherwise the criminal might escape. 
The two sections do not overlap. 

- Under section 3, sub-section (i) of the 
Indian Extradition Act, 1903, tlie only 
Government competent to issue the 
order for enquiry is tlie Government 
to whom the foreign State has made 
a requisition. This function must be 
performed strictly, and cannot be 
delegated. Where the provisions of 
the statute have not been followed, 
the report of tlie Magistrate cannot 
afford a foundation for the order of 
the Government of India under sec- 
tion 3 of tlie Indian Extradition Act, 

1 903. In the m%tkr of Rudolf 
Stallmann (1911), I. L. R. 3^ Calc. 
Handwriting, proof of : Gee Sedition 
Hereditary Office ; See Shebait 
High Court, jurisdiction of: Bee Habeas 
Corpus 

— Jiirudiction f 

the High Court to try a Native Indian 
seaman for an ejfence committed on 
hoard a British vessel 07i the high seas 
— Stoppage of the vessel thereafter 
at in'ermediate ports — Accused brought 
to Calcutta in custody — Applicability 
of English Laio to the offence o7id the 
charge^ and of Indian Law to the proce- 
dure and sentence — Courts {Colonial) 
Jurisdiction Act (37 cb 3S Vict.^ c. 2 7), 
s. 3 — Merchant Shipping Act {57 S 58 
Via. c. 60\ ss 684, 686, The High 
Court of Calcutta lias jurisdiction, in 
its Original Criminal Side, under sec- 
tions 684 and 686 of the Merchant 
Sliipping Act (57 & 58 Viet., c. 60), to 
try a Native Indian seaman for murder 
or manslaughter committed on board 
a British vessel on the liigh seas, wlio 
is brought to Calcutta under custody, 
notwithstanding that the vessel touch- 
ed, after the commission of the 
offence, at intermediate ports in the 
course o£ the voyage. The offence 
should he tried, and the charge 
framed, under the English Law, but 
the procf^dure at the trial and the 
sentence must be regulated by tlie law 
’ * of India. Section 3 of 37 & 38 Viet., 


High Court, jurisdiction of< 


woficld. 

c. 27, does not deal with the trial of 
the case, but with the sentence after 
conviction. Queen-Empress v. Sheilh 
Ahdul Rahiman^ I. L. R. I4 Bom. 
227, and King-Emperor v. Chief 
O^cer of the the '’’Mushtarif I. L. R, 
26 Bom. 636, dissented from. 
Emperor 27. Salimullah (1912Y I L* 
R. 39 Calc. ... ' * 


Revisional 

jurisdiction—Error by Bmall Cause 
Court on a question of limitatioyi — Civil 
Procedure Code {Act U of 1908)^ s, 
115 — Limitation. An error by the 
Small Cause Court on a question of 
limitation, does not justify the inter- 
ference of the Higii Court under s. 115 
of the Civil Procedure Code. A ?jirit- 
rav Krishna Deshpande v. Balkrulma 
Ganesh Amrapurkar ^ 1. L. R. 11 Bom. 
488, Sunder Bhigh v. Doru Shankar 
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12 Calc. 406 : L. E. 12 1. A. 198, the 
document did not contemplate simul- 
taneous^ adoption by tlie widows, but 
successive adoption in accordance with 
the rule of law. As between co- 
widows, the senior, tliat is to say, she, 
whose marriage was earlier, has in 
general a preferential right of adoption. 
Eanjit Lal Karmakapi v. Buoy 
Krishna Karmakar (1912), I. L. K. 

39 Calc. ... ... ... 582 

.p^ather's debt — Execution of 

decree — Decree agamst father for 
dam^ges--LmbilHy of son—Mitah- 
shara Law— Immoral or illegal debt 
A decree obtained by a person for 
damages on account of injury done to 
his crops, b}" the obstruction of a 
channel through wliich lie was entitled 
to irrigate his lands against one B, 
who was governed by the Mitakshara 
scliool of Hindu Law, could be 
executed on his death against bis son, 
where it could not be said that the 
decree obtained was due to an act of 
the judpuent-debtor, which was a 
wanton interference with tlie rights of 
the ^ decree- holder, and tliat theHiabil- 
ity imposed thereby on tlie judgment- 
debtor was an illegal or' immoral 
debt. OiiHAKAURi Mahton r. Ganoa 
Prasad (1911), 1. L. E. 39 Calc 8(V> 


—Succession — 3JitahJiara — 
■Maideti s strklhan— Father s 

son — Sister — Sister^ s son. 


Stridhan— 
hrohthers 

Under tlie Mitakshara schofd of Hindu 
LavVj^a sister (father's daughter) and a 
sister s son (father’s daugliter’s son) 
are entitled to succeed to a maiden’s 
siridhan m preference to a father’s 
brother’s son. Per N. R. Chat- 
TBBJEA J. Under the MitnksliaraLaw 
lu the absence of any rule determiMin.v 
the nearness among relations of the 
father in case of succession to a maid- 
strulhaii, the question should he 

decided by analogy to the order of 
succession to the stridhan of a child 
less woman married in a disapproved 
form, HO far a.s it is applicable, for in 
both cases the succession is confined 
to tlie fatlier s family. The stridhan 
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of a childless woman married in a 
disapproved form devolves, after the 
rathei, in the same manner as if it 
had belonged to the father himself, 
and the succession follows the order 
laid down in the text of Yajnavalkva 
regulating^ obstructed succession. 
(^are ; Whether tlie son or grandson 
rf the yther on such a case takes 
bbtore the father or after him and 
betoie tlie other heirs mentioned in 
the said text. Dwarka Nath Eoy *?; 
bARAT Chandra Singh Eoy ri9i i a’ 
1. L. E. 39 Calc. ... ^ 

■ : -Swety—Pather's UaUlity as 

sxirety—R'hether son is liable to pay 
debt i7icurred hy father as surety 
Under the Hindu Law, a son is liable 
tor , a debt incurred by bis father as 

Mulehand Gnyar, I. L. IL 23 Bom. 
454, and Maharaja of Benares v' 
hamhuniar Misir, I. L. E. 26 All 
<i1 1, referred to. lUisiK Lal Manual 
JI. fei.N’GHESWAK Eai (1912), 1. L. B 
o9 Ca'c. ... ‘ , 

to future wife of 
son of testator, she being m exikJe 

at the time of the testator's death, 
whether valid — Succession A ct ( Y of 

A.tiXXIoi 1S70), s. S, how far am. 
troU ^wDici pies of Hindu Lana. Sec- 
tion 99 of the Indian Succession Act 
does not apply to the will of a Hindu 
anc invalidate provisions made in 
accordance with tlie principles of tlio 
Hindu Law. A bequest made by a 
iatlier to the would-be wife of his son 
may he deemed a bequest to a person 
described as standing in a particular 
ygree of kindred to bis son within 
the nmaning of the exception to sec- 
tion 99 o± too said Act. Although hy 

section 3 of the Hindu Wills Act the 

provisions of section 99 of the Indian 
buocessicm rgt were made applicable 
to tlie Hindus, tlie intention of the 
Legislature was to leave unaffected the 
rules of Hindu Law. According to 
,tho principles of Hindu Law, a bequest 
made by a person to his son’s would. 
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be wife, who was in existence at the 
time of the testator’s death, is valid, 
notwithstanding tiie provisions of 
section 99 of the Indian Suceessiou 
Act. Dinesh Chandra, Roy Chow- 

DHURY V. BiRAJ KaMTNI DaRSEE 
(1911V L L. R. 39 Calc. ... 87 

Hindus in Bihar : See Mahomedan Law — 
Pre-emption ... ... 915 

Hindu Wilis Act (M! of 1S70}, s, 3: See 
Hindu Law— Will » ... 87 

Iddut, racojiversion during the period of: 

Mahomed AN Law — Bigamy ... 409 

Immoral or illegal debt : .See Hindu Law 
—Father’s Debt ... ... 8 :VG 

Immovable Property, suit for : See Mesne 
pROEITS ... ... 220 

Impartible Estate : See Kunjpura, State 

... ... 711 

import: S'e 6 Excisable Articles ... 1053 

Incestuous Adultery, condonation of : See 

Divorce ... ... 395 

Incumbrance. See Landlord and Tenant 138 
Independent Advice: See Purdanashin 

donor ... ... ... 933 

Indian Explosives Act (IV of 1884), rule 3 

( 1 )( 6 ). See Magistrate ... 119 

Inherent Power : See Degree, amendment 

.*• ... 265 

Inheritance: See Custom ... ... 413 

Injunction : See Consequential Relief 
prayer for I 704 

Injury to Health : See Divorce ... 395 

Insolvency : See Forfeiture ...1048 

Instruments of Gaming: See Cotton-gam- 

- ... ... 968 

Intention of Parties; See Mortgage ... 527 

Interlocutory injunction, breach of: See 
Easement ... ... ... 59 

irregularity. See Sale in execution op 

DECREE ... ... 26 

Jagirs. See Settlement, construction 

C)P ... 4 

Mk&r:~Dispute cotKerning jalhar — Juris- 
diction of Magistrate lo institute pro- 


Jalkar— cowcR 

ceeding under s, 146 of the Code, after 
a7i orders binding doim one of the 
parties to heep the peace — Order 
attachmg the subject of dispute on 
being unable to determine the question 
<f possession- Crimnal Procedure 
Code {Act V of 1898}^ ss. 107. 145 

h jnrisdiction 
to take proceedings under 's. 145 of 
the Criminal Procedure Code, after 
au order under s. 107 of the Code 
hiiKling down one of the parties to 
veep the peace, wlien tl)e circumstances 
so require Where there was a rea^ 
soiiab e apprebension that several per- 
sons, Avho were interested in tlie 
subject of dispute and had absconded 
at^ the time of the s. 107 proceeding, 
might cause a breach of the peace 
with the first party, who were lisher- 
nieri, or tliat the latter might seek to 
enforce their riglits against tlie second 
paity, wlio had been bound down, in 
winch case tlie order binding them 
down would liave the effect of ousting 
them from any possession they might 
have . Ileld^ that the Magistrate 
acted properly in instituting proceed- 
ings under s. 145 of the Code, in 
order to determine wiiich party was in 
actual possession of the disputed pro- 
perties, and was justified in attaching 
the same, under s. 146, if he found 
himself unable to determine the ques- 
ticn of possession. Baisnab Charan 
Majiii u. Gatinath Munshi (1912) 

1. L. R. 39 Calc. ... 43 c 

Judicial Act : See Search for Arms ... 95 ? 

Jurisdictson : See Criminal Procedure 
Code, 1898, s. 522 ... ..,105C 

: ; Land Acquisition ... 

; Magistrate ... 119 
: 5^66 Prohibitory Order ... 104 

See Sanction for Prosecu- 

tion ... -... ... 774 

Jurisdication— Pateiit^ High Court, 
1865, cl, 12 — Wrongful cutting and 
removal of coal—Tre.^Km—lJisimted 
boundary — Suit for land — Agreemnit 
between predecessors in title of jmrtks 
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—Priyity of contract and estate. The 
plaintiff company’s predecessors in 
title who held certain coal lands 
known as Mouza Lodna in Manbhum, 
under a permanent lease, granted an 
under-lease of a share thereof to S. 
and it was agreed tliat the boundary 
should be demarcated between the por- 
tion underleased and the portion 
retained by the grantors, and that a 
baiiieiv of 30 feet of coal should be 
maintained between the two portions 
of the mouza, and that if either party 
encroached within 15 feet of the bound- 
ary Jine,^ lie should make good any 
Joss sustained by the other party. No 
boundary was demarcated at the time. 

The permanent lease of the said mouza 
was, subject to t lie said under-lease to 
B, subsequently assigned to T and 
others, and thereafter the boundary 
was laid down and marked by the re- 
spective agents of T and others, and 
of S, and a plan showing the boundary 
was sigued by both parties. Subse- 
quent thereto T and others assigned 
their permanent lease of the inouM to 
tile plaintiff company, and S granted 
an under-lease of his siiare in the 
inoirza to R. L. S., who granted an 
under-lease of the same to tlie defend- 
ant who there carried on a colliery. 

the plaint alleged that the defendant 
had wrongfully cut into and removed 
portions of coal from the 30 feet of 
barrier and beyond it ; that the tres- 
pass and conversion had taken place 
witliin two years ; and that the coal 
so removed had been so’d and deli- 
vered to tlic plaintiff company under 
an agrocnieiit to purchase the' output 
ot _ tile defendant’s colliery, and 
claimed damages for the value of the 
coal so removed, and damages caused 
by the breach of contract in ciittino- 
through the harrier. The defendant 
denied that he had carried away any 
barrier, and 

stated that he had confined his opera- 
tions wed within the area under-leased 
to urn, and that the plaintiff company 
i>ad never been in possession of the 
area from wlncii he had carried away 


JwHsdication— 

coal : Meld, that the suit, so far as it 
sought to recover damages for carrv- 
irig away tlie plaintiff company’s coal' 
was founded on a case of 'trespass’ 
quare clausum fregit whicli neces- 
sitated tlie title in respect of that coal 
J-)eing gone into,^ and was therefore a 
smt for land within the meanino- of 
^ ^be Oharter. Ragmoliun Bose 

V. Jt,ast Indian Bailway Co., 10 B L 
R. 241, distinguished.' That sofa- as 
the agreement not to out into the 80 
feet of barrier was concerned, there 
was no privity of contract or estate 
between the defendant and the plaintiff 
company, and the defendant was not 
personally liable on any of the coven- 
ants in the under-lease gi'anted to S 
and that the pla'int did not disclose 
any cause of action against the 
defendant based on the agreement 

Lodna Colliery Co. v . Bipin Bihari' 
Bose (1912), I. L. R, 39 Calc. ... 739 

Jurisdiction of High Court: Habeas 

Corpus ... ie. 

^ , **’ ••• 164 

curisdiotion of Magistrate: See Dispute 

concerning Easement ... 500 

^ — I See Dispute ' ■ 

CONCERNING Land ... I5q 

. __ : Jalkar ... 469 

^ 

RITY FOR GOOD BEHAHIOUR ... 456 

^ __ Charge icith 

a view to commitment, cancellation of 
—trminal Procedure Code (Act V of 
1S9S), s. 213 (2) — Cross-examination 
of giroseciition witnesses after framhuj 
of die f(f'ge,^effectof-~--^^WHnesses 
jor the defence,^ interpretation of—- 
IraHice It ig open to a Magistrate, 
having dr.awn up a charge against an 
accused person with a view to his 
commitment to the Court of Session 
to allow the accused to cross-examinl 
the witnesses for the prosecution and 
as the result, to cancel the charge! 

Ihe words “witnesses for tlie 
defence ” m .s. 213 (S) are wide' 
enough to cover evidence elicited in 
cross-exAynination of witnesses for the ' 

prosecution. Burjya Naxain Singh, 
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In re, 5 G. W. N. 1 1 0, referred to. 
JoGENDEA Nath. Mookherjee Matt 
LAL CHlIClvEliBLTTTY (1912), T. L. R. 
39 Calc. ' ... ... i 

Kabiilljfat — Lease — Landlord and Tenant— 
Kahdipat without pottah if constitutes 
a lease — Transfer of Property Act 
{iV of 1882), ss. 4, 105 and 107— 
Amending Act {111 of IS 86), s, 3 — 
Registration Acts {111 of 1877), s, 3 , 
and {XVI of 1908)^ s. 2(7). A regis- 
tered lahuliyat signed by tlie lessee 
and accepted by the lessor is sufficient 
to constitute a lease within tlie mean- 
ing of section 1()7 of the Transfer of 
Property x\ct, Akram Ali v. Durga 
Prasanna Roy Chowdluiri, 14 0. L. J, 
614, i*e.ferred to. A and Lai v. Harm^ 
man Das, I. L. R. 26 All. 368 ; Kashi 
Gir V. Jogendro Nath Gliose, 1. L. R. 
27 Ali. 136; Sheo Karan Singh w 
maharaja Parhhu Narain Singh, i. 
L. R. 31 All. 276 ; Turof Sahib v. 
Esuf Sahib, 1, L. R. 30 Mad. 322; 
Kaki Snhhanadri v. Muthu Ranqayya, 
I. L. R. 32 Mad. 532, discussed. 
Say ad A jam Sakih v. Madura Sree 
Meenatehi Siindareswarar Devastanam, 
21 Mad. L. J. 202, approved. Nil- 
mamud Sarkar v. Bo d Das, 14 0. W. 
N. 73, disiing'uished. Raimoni Dassl 
V. Mathura Mohan Dey (1912), I, 
L. R. 39 Calc. ... ...1 

Kunjpura, State of — Succession to estate 
of Pan jab Ruling Chiefs — Custom— 
Impartible estate — Primogeniture — 

Mahomedan Law— Suit by junior mem- 
bers of Kunjpura family for shares 
in estate — Zemindari rights — Property 
appertaining to Chief ship up to 1849 
—Property subseqimitly acquired. 
The question in tins case was as to 
the rule of succession applicable to the 
Kunjpura State situate in the Cis- 
Sutlej districts of the Punjab. The 
nasat, or ruj, was founded by Najabat 
Khan, who in 1748 obtained a sanad 
from the Afghan Oonqueror, Ahmed 
Shah Abdali, granting him an here- 
ditary of the villages of which 

he was then in possession, which were 
declared to be revenue-free, and held 
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invariably failed. The two instances 
relied on as sliowing tlie allotment of 
share to junior members were, in their 
Lordships’ opinion, opposed to that 
contention ; and no other evidence had 
been referred to suggesting tliat tlie re 
had ever been a division of tlie estate 
in accordance with Mahomedan Law. 
The opinion of the Board of Admins- 
tration in 1852 that the zamindari 
nghts in tlie villages comprised in the 
jagir were the subjects of “inheri- 
tance according to the Mahomedan 
Law,’" and should be shared by all 
the members of the family, became 
ineffective, and was never acted 
upon in the course of the constant 
claims put forward by the junior 
members of the family to a sli'are in 
the estate ; and later decisions on 
those claims laid down in explicit 
terms that the zamiudarl rights 
belonged to the riasat. With regard 
to the property acquired after 1849, in 
whicli the Chief Court had decided 
that the plaintifi's (younger brothers of 
the defendant who liad , taken posses- 
sion of ali the property as the eldest 
son) were by the Maliomedan Law 
entitled to shares Held (reversing 
that decision), that there was nothing 
to show that the Government in with- 
drawing the civil and criminal powers 
wliich the Chiefs had exercised prior 
to 1849 intended to make any altera- 
tion in their status or to vary the run* 
which had governed the snceesKioii to 
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the estate. Ibrahim Ali Khan v. 
Mqhammad Ahsanullah Khan 

(1912),!. L. R. 39 Calc. ^ 

Lakhlraj title ; *^<36 Limitation ... 4 

Land Aczyulsition : See Appeal ... ® 

— - Dehuttar — Shebait — Layid 

Acq;imUio 7 i Act {I of 1891)^ s. 
sah-s.il)^ els. (i) and (i/) — compeytsa- 
iion — WhetheT shebait is entiUei to 
wltlid ra 10 compensation m oney for neces^ 
sary repairs of dehuttar property— 
Jurkdietimi —Practice. Land dedicat- 
ed to an idol or to religious and chari- 
table purposes is land belonging to the 
shebait or trustee who has no power 
to alienate tlie same ” within the 
meaning of the provisions of sec- 
^ tion 32 of the Land Acquisition Act. 
Wiiere a portion of the dehuttar pro- 
party was acquired under the Land 
Acquisition Act. WJiere a portion of 
the dehuttar property was acquired 
under the Land Acquisition Act, and 
the compensation money was invested 
in approved securities, the shebait is 
entitled to withdraw a portion of the 
invested funds and apply the same 
to eilect necessary repairs to the re- 
mainder of the dehuttar property. 

As under section 32 of the Act the 
compensation money is placed in the 
custody of tlie Court, jurisdiction is 
by implication conferred upon it to 
deal with all questions that may arise 
as to the application of the fund in 
its custody. Kamini Debt v. 
Pbamatha Nath Mookeejee (1911Y 
I. L. R. 39 Calc. ... 35 

Land Acquisition Act (! of 1834), s. 32 : See 

Court-fee ... ... 

— - _ — ~-'sub-s. 

(/), cIs. (I), (2) : See Land acquisi- 

TiON ... ... 33 

; ■; ^ — s. ■. 54 r See 

A,PPlfiAL. 393 

Land Acquisition Judge, order of : See 

CotTBT-FBB ... . ... QQj 

Landlord and Tenant : Second appeal 241 

'TJ 7r~' tenure in 

MmbhHm— Grant of coal mines by 


Landlord and Tenant — contd . ^ 

diyiear— Grant of mohurari lease— 
iUnerys, right to, under the soil— 

rlt ^ mineral 
ughh—ParUes to suit-Government 
~uig.ear appointed and liah e to 
dismissal by Government. Thouo-h 
tie digwari tenures iu Mari. 

hum are .similar HI some respects to 
the ghativali tenures in Birblium, as 
liaving been originally granted in 
consideration of the prefonnance of 
military service, to which police 
duties were attached, and as beinc^ 
hereditwy and inalienable, the two 
kinds of tenure are not analogous : 
Wie ghatwals had special rights under 
Regulation XXIX of 1814, Ind as to 
mmerals under Act V of 1859, and 
paid rent direct to Government and 
not to the zamindar. The Digwar of 
Grsra m Maubhum, appointed and 

it H w In Government, 

was the holder ot two mouzahs at a 

plaintiff 

(.appeJlant) in whose zarnindari thev 
Vvere situate. He granted a perpetual 
lease ot the coal mines underlying the 
two mouzahs to a coal company who 
took possession and raised and sold a 
large quantity of coal. In a suit foi- 
a declaration of the zamindar’s right 
to the minerals under the soil and for 

“ injunction: 
Peld (reversing the decision of the 
High Court), tliat there having been 
at the time of the permanent settle- 
ment no separate settlement with the 
Digwar of Tasra (if the digwari 
tenure then existed, which was doubt- 
lul), and the mineral rigJits not being 
vested ,n him at that time, the pre 
sumption was tJiat the mineral ri|^^its 
lemamed in the zamindar, in the 
absence of piwf that he had parted 
with them, .ffari Narayan Singh Deo 
y, ozram ChakravartL I. L. R. 37 
‘ 136, foliow- 

d. also, that it was not neces- 
sary to make the Government a party 

to the suit. They had never claimed 
the minerals under the mouzas in 
suit, nor put forward any claim incon- 
sistent with the rights asserted by 
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the zamindar ; and- the rights of the 
, Government would not be ■‘prejudiced 
or affected by the result of a suit to 
wliicli they were not a party. Duroa 
Prasad iSiNGi-i Braja Nath Bose 
(1912), I. L. K. 39 Calc. ...696 

— j[{;jectment — Record 

ed tenant-— Effect of denied of 

ieimney by him on his unrecorded co- 
sharer — Forfeiture. In a suit for 

ejectment based on the groLind of 
forfeiture by reason of the denial 
of the landlord’s title, it was foimd 
that tlie denial was by the recorded 
tenant, and not by his unrecorded co- 
shaivs in the tenancy : Held.^ tliat a 
person, representing the tenancy in 
the books of tlie landlord was entitled 
tv) bind his co-sharers for the purposes 
of the tenancy ; but when he repu- 
diated the tenancy, he must be taken 
to have acted beyond the scope of his 
authority ; his disclaimer conse- 
quently could not operate as a for- 
feiture of the tenancy. Birendra 
Kishore Mankya r . Bhubaneswari 
(1912), I. L. B. 39 Calc. ... 903 

^ Protected inter- 
ests ” — Incdtmhrance — Bengal Tenancy 
Act{VIII of 18S5\ s. 160 (^g). The 
plaintiffs held under a kib-lease 
granted by G-, who field under a per- 
manent lease granted by B, B again 
liolding under a permanent lease 
granted by P, ^ The lease given by 
P to B authorized B to grant sub- 
leases : Meld, that the "right and 
interest of G, and therefore" of the 
plaintiffs, are “ protected interests,” 
and are not such as can be interfered 
with by a purchaser under the Bengal 
Tenancy Act. Afaztjddt Khan r. 
Pbasanna Gain (1911), I. L. K. 39 
Calc. ... ... ... 138 

Lease ; See Estoppel ... ... 513 

: See Kabuliyat ... ...1016 

— - : Oral agreement to lease— Petition 
of compromise— Matters extraneous to 
the suit in which the petlthm of com- 
promise was filtd — Specidc perform- 
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once—Alnoah.. By a petition of com- 
promise, which was filed in a previous 
suit between the parties concemino- 
certain ands, the plaintiff's undertook 
to recognise the defendant as their 
tenant in respect of ands not in- 
cluded in that suit, and they further 
gave up tlreir clairn of salami for the 
recognition, on the defendant agree- 

ing to pay an additional sum to what 

was payable by tlie original tenant. 
Upon a suit brought by the plaintiffs 
for recovery of arrears of rent on the 
basis of this compromise, defence was 
that the petition of compromise was 
not admissible in evidence for want of 
registration : ^ Held, that, although 
the petition of compromise in so far 
as it related to properties wliich were 
not the subject-matter of the suit in 
wliich the decree was made, was not 
operative to affect such properties, it 
was adinissib e in evidence as indicat- 
ing the existence of an ora] agreement 
to grant a lease, which was speciti- 
caliy enforcealde ; and the position of 
tlie parties was the same, as if a pro- 
per document had been executed and 
registered ; and that, therefore, the 
plaintiff was entitled to a decree. Bir- 
hhadra Rath v. Kalpataru Panda. 

1 0. L. J. 388, and Gurdeo Singh v. 
Chandrikah Singh, I. L. K. 36 Calc. 

193, referred to. The principle ot 
Walsh V. Lonsdale, 21 Oh, D. 9. 
applied. ifeZd, further, that the sum ’ 
agreed to be paid by the defendant 
being ill consideration of the land 
occupied by him, and also in view of 
the remission of the salami, was not 
^ an ahwah. Sarat Chandra Ghose 
V. Shyam Grand Singh Eoy (1912) 

L L. B. 39 Calc. ... (jg3 

Lease, vaHation in the terms of : See 
Registration ... ... 284 

Leave to appeal : See Privy Codncil ... 510 

to Privy Council : 

Review i.. ... ...1037 

Letters of Administration: See Adminis- 
tration Bond ... ... 563 
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Letters Patent, High Courts, 1865, Ci. 15 : 

See Arbitration— Right of Appeal : 822 


See Jurisdiction 
Lex fori : See Habeas Corpus 
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... 739 

164 


Liability for loss of goods ; Carriers 311 

- — — of master for Acts of Servant: 

Master and Ser\’'ant ... 344 

License : See Excisable Articles ...1063 

Light and Air : See Easement ... 59 

Limitation: Appeal to Privy Council 766 

PARTE Decree ... 506 

See Privy Council— Leave to 


510 


APPEAL TO 

- Adverse possession — Rent-free 
tank—Se.tthig up hostile title to the 
knowledge of the landlord—Lakhiraj 
title. Til a suit for recovery of posses- 
sion of a tank with its banks by 
establisliment of plainciffis zarnindari 
title thereto, and in the alternative for 
assesment of rent, the defendant 
pleaded that the tank was rent-free 
and that the suit was barred by limit- 
ation. It appeared that tlie defend- 
ant more than twc-Ive jmars ago, in 
the settlement proceedings, elairaed 
the tank as rent-free without any 
reterence to any sanad, and tlie plain- 
tift s agent denied the claim : Held 
that, inasmuch as a complete hostile 
right was claimed by the defendant 
to tlie knowledge of the plaintiff, and 
as no suit was brought until more 
than twelve years after, the suit as 
framed was barred by limitation. 
biresdra Kishore Masikya » 

' Eosiian Ali (1912), I. L. R. 39 Calc.’ 453 

" '*")■ “■ “ ‘ „ 
... 53 



Page. 

Limitation Act (IX of 1808), ss. 5. 12, Sch- I, 

Art, 179 : See Appeal to Privy 
Council ... ... 

Am " ^ 12, Sch J, Art, 

^ - ...510 

- Ajg. 

Acknowledgment ... / ygg 


164 : See Ex parte Decree 
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-s. 26: See 

V •••■ ■■■ ','...-.59' 

. 

LSee Ex parte Decree ... ... 506 

-question of: See High Court 

JlTRISDlGTiON OP ... ’ 

Liquidators in Possession : See jVIortgage 810 

Local inspection— of inspection not 
remrded at the time^ but embodied ip 
the^ trying Magistrate’' s judgme 7 it — 
Effect of omission of contemporanemis 
7'ecord— Facts so found not impugned 
before the Appellate Court— Legality 
of the conviction — Prejudiced A 
Magistrate trying a case may view 
tlie place of occurrence in order to 
follow or understand the evidence, but 
he sliould be careful not to al ow ’ any 
one on either side to say anything to 
him winch miglit prejudice his mind 
one way or tlie other. In re Lalji 
LL R. 19 All. 302, approved oL 
There is nothing in the Criminal 
Procedure Code to prevent a Magis- 
trate from holding a local investiga- 
tion for the purpose of elucidating 
au}^ matter in dispute, and in so far 
as it conforms to the provisions of 
the law of evidence it cannot be ex- 
cluded. He should place on record 
the results of the local investigation, 
but it is not a positive rule of law^ 
that a note thereof must be made on 
the spot. Where the facts established 
by the local investigation are im- 
pugned, and thex*e is no contempora- 
neous record of them, the Appellate 
Court cannot act on them ; but if 
they are not impugned, the Court 
cannot exclude them from considera- 
tion, because there is no such record, 
when the accused is not prejudiced 
by tlie irregularity. Joy Coomar v. 
Bmidhoo Lall^ 1. L. R. 9 Calc. 363 
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local ImpBcMm—conclcL 

followed. Babbon Seikh v. Emperor^ 

1. L. E. 37 Calc. 340, Giris'/i Chimder 
Ghose V. Queen- Emp7' ess ^ 1. L. R. 20 
Calc. 857, distingoiBhed. Where the 
defence suggested that the alleged 
place of occurrence, a mound of earth 
was DOt scalable, nor arge enough to 
accomodate the number of assailants 
said to have been present, upon which 
the trying Magistrate inspected the 
locality and found the facts against 
the accused, but made no separate note 
thereof on the record at the time, 
though lie embodied them in his 
judgment, and they were not im- 
pugned before tlie Appellate Court, 
but it was sought to exclude them on 
the ground of the mission of sucli 
note : Beld^ that the omission of the 
Magistrate to record a note of the 
results of the local inspection at the 
time had not prejudiced the accused, 
and that the conviction was not bad 
on that ground. Atiar Rai v. 
Emperor (1912), I. L, R. 39 Calc. ... 476 

loss of Cloods : See Carriers ... 311* 

loss of Parcel : See “ Shawls.” meaning 

OF ... ... ...1029 

Love.potion : See Causing deaih by rash 

OR NEGLLGENT ACT ... ... 855 

Magistrate — Juri sdi cti on — C oy )dza nee of 

an offence under the Penal Code — 
Inco'mpete7iee to take cognharice^ on 
the same facts ^ of an offence 'fender a 
special A ct^ for icant of co7mnt of 
Government — Subsequent complaint to 
a superior Magistrate of an offence 
under the Special Act^ xaith the neces- 
sary conse7it obtained from Govern- 
ment — Jurisdictmi of latter to take 
cognizance ivithout -withdraical of the 
case to his oum file — Sear cdi for ex- 
plosives in the presence of police 
officer B of superior rank— Legality of 
search — Opinmi of Assessors^ how to 
he recorded — Preparation to commit 
dacoity^" Admissibility of documents 
found in possessi 071 of the accused — 
Crbninal Procedure Code {Act V of 
1898X ss. 190, 809, 529{e), 5S0{k), 
and 581— Penal Code (AcrXLF-pf 


Magistrate—cowifL 

1860) s, 399 — Explosive Substances 
(Fi oflOOSX ss. 4(b) a, a r— 
Indian Explosives Act (IF of 1884) 
rule 32{l) (b) of Governme^it Rules. 
Where a complaint was filed by a 
Sub-Iuspector of Police before the 
Subdj visional Magistrate of an ofience 
under section 399 of the Penal Code, 
and the facts disclosed also an offence 
under section 4(1) of the Explosive 
Substanees Act (VI of 1908), of 
which the Magistrate could not then 
take copizance for want of tlie con- 
sent of Government under section 7 
of the Act, and a complaint was 
subsequently filed by the Superin- 
tendent of Police, with sucli consent 
obtained, before the Additional Dis- 
trict Magistrate : Meld, that the latter 
liad jurisdiction to take cognizance of 
the offence, and that the initiation 
and continuation ot tlie proceedings 
by him were lega', notwithstanding 
that he had not withdrawn! the original 
case to his own file. Jhumuck Jha v. 
Pathuh Mandal, L L. R. 27 Calc. 
/98, Golapdy Sheik y. Queen- Empress, 
I. L. R. 27 Calc, 979 [followed in 
Radhalullav Ray v. Benode Behari 
Chatter jee, 1. L. R. 30 Calc. 449], 
Empei'or v. Sourindra Mohan Chucker- 
hutty, I. L. R. 37 Calc. 412, Moul 
Singh y. Mahahir Shigh, 4 C. W. N. 
242, Charu Chandra Mas v. Earefidra 
Krishna Chakravarti, 4 G. W. N, 367 
Bislien Doyal Rai v. Chedi Khan, ' 
4 C. W. N. 560, and Jliami Jola v! 
Shukh Deo Smgh, 3 G. L. J. 87, 
distinguislied. Held, also, that in any 
case, having regard to sections 529 Q ), 
530 {k) and 531 of the Criminal Pro- 
cedure Code, unless it appeared that 
the proceedings wrongly held had, in 
fact, occasioned failure of justice, 
they could not Be set aside, Sonatun 
JDass V. Goor 00 Churn Demayi, 21 
W- R. Cl*. 88, referred to. A search 
for explosives by police officers of 
rank not below that of an Inspector, 
is legal under rule 32(i) (I) of the 
Government Rules framed under tlic 
Indian Explosives Act (IV of 1884). 
Section 309 (I) of the Criminal Pro- 
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cedure Code requires the opinions of 
the Assessors to be stated orally, and 
not in writing’ or in the form of a 
judgment under section 3(57. Under 
section ;399 of the Penal Code, having 
in possession or iinniediate control any 
expiosive substance is one of several 
means to the end, whereas, under 
section 4 {b) of the 33xplosive Sub- 
stances Act, it is the olfenco itself, 

. provided the necessary intent is 
proved. ^ In order to render docu- 
ments found in the possession of a 
party admissible against him as proof 
of their contents, it is necessary to 
show that he has in some way identi- 
fied himself or, in other words, has, by 
any act, speech or writing, manifested 
an acquaintance with, and knowledge 
of, the contents of all or any of them. 
The rule would apply more strongly 
where some of the papers and letters 
were received, and others written, by 
the party against whom they are 
Sought to be used. Wright v. Tatham^ 

5^ Cl. & Fin. G70 and Barindra 
Kumar Ghose v. Emperor^ I. L. K. 37 
Calc. 467, folowed. Lalit Chandra 
Chanda Chovvdhury v. Emperor 
(1911), 1. L. li. 39 Calc. ,,, 

Magistrate, jurisdiction of: See Habeas 

Corpus ... 

‘Criminal Pro- 
cedure Code {Act V of 189S\ .s*.?. 100^ 

S 62— Jurisdiction of first class Magis- 
trate^ upon an application u?ider s. 562 
of the Code^ to issue a search warrant 
binder s. 100 on a fiesh complaint of 
/ac^s alleging wrong -^ul confinement — 
Warrant under s, 100 drawn up on a 
printed foirm used under s. 98J icith 
the necessary alteratio?is— Presumption 

that such alterations ivere made 

Destruction of original icarrant by the 
accused— Resistance to emeution of 
such warrant a7id assault on the 
police— Penal Code {Act XLV of 
12d0\ ss. 147 and BS2, Where on 
an application made under s. 5 h 2 of 
th 9 Criminal Procedure Code to a 
Magistrate of the first c:ass, he 
examined the applicant on oath. 


Magistrate, jnrlsdictton of—contd 

recorded a statement of facts aliegimv 
wrongful detention of his wife, and 
directed the issue of a search-warrant 

under s. 100 : Held, that he had juris- 
diction to do so. A search-warrant 
under s. 100 of tiie Code drawn up 
m the absence of a printed form of 
warrant thereunder, on a printed form 
used under s. 98, with the neces- 
s^ry alterations is not illegal. Bisu 
Haidar V Probhat Chimder Chucker 
6 a L. J. 127, distingaished~ 

V\ here tlie original w^arrant was in 
such a case not J^roduced at the 
trial owing to its destruction by the 
imciised at the time of its execution : 
HekC tlmt it must be taken that it 
contained tlie substance of s. 100 
and that the nocessaj-y alterations 
were made. Gora Mian v. Abdul 
M.ajid(1911), I.L. E. 39 Calc. ... 4 : 

' ~ T Deputy Magh- 

trate m charge of the o-Kce of the 
District Magistrate at head-quarters— 
Uhordinatimi of the Sub-cUmsional 
Magistrate to such Depiitu Maai<i^ 
trate-Poicer of latter after taldng 
cognizance and eiamining the com- 
plainant on oath to direct a local 
investigation by the former — Irrequ 
larity, effect of— Power of the same 
to dismiss the complaint, and order 
the prosecution of the complainant 
on evidence talcen at the investigation 
and on the report of the SnldMsional 
Uffeer— -Criminal Procedure Code 

(Act V of 189S), ss. 12, 202, 203 
i76 ^ and 529(f). A SubdivisionaJ 
Magistrate is not, under s. 202 of tlie 
Criminal Procedure Code, subordinate 
to a Deputy Magistrate, appointed to 
act in the district, without definition of 
the local limits of his jurisdiction, who 
was m charge of tlie office of the Dig’ 
tnot Magistrate at head-quarters during 
the latter s absence on tour, and such 
Iteputy Magistrate cannot, therefore 
after taking cognizance of an offence 
committed in the subdivision and 
examining the complainant on oath 
direct a, local investigation by the 
oubdiviaional Magistrate, nor can he 
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Wigistrate, jiirlsclictioii of — micld. 

thereafter dismiss the complaint, and 
order the prosecution of the com- 
plainaiit under s. 476 of the Code on 
such report, and the evidence taken 
at the investigation. Section 52t(/) 
does not, in the circumstances, confer 
jurisdiction on the Deputy Magistrate 
to make such orders of dismissal and 
prosecution, but vevsts the Snbdivi- 
siooai Magistrate with seisin of the 
case, and the latter alone can inquire 
into it and pass linai orders. Bhiku 
Hossein v. Empeboe (1912), I. L. R. 
59 Calc. ... ... ...1( 

SVSahOHiedan Law— A doption : See Custom h 

^ — Succession : See Kunj- 

puRA, State of ... ... ' 

— Bigamy — Effect of agios- 

tacy of htishand after marriage^ and 
reconmrsion to Islam during the 'period 
of iddut — Second maridage of the icife 
with another mail during such period — ■ 
Abetment — Penal Code {Act XLV of 
ise0\ ss. 484 and Under the 

Mahomed an Law the marriage of a 
man, wlnv subsequently embraces 
Christianity, becomes ipso facto void, 
notwitlistanding liis rccoiiversion to 
Islara during the period of iddut ; 
and tlie wife, in contracting a second 
marriage during such period, does not 
commit bigamy under s. 494 of the 
Penal Code. Per Holmwood J. A 
second marriage contracted by the 
wife during the period (A lier iddut 
is not void by reason of its taking 
place during the life of the first 
husband, but by reason of a special 
doctrine of the Mahomedan Law vdth 

. which the Penal Code lias nothing to 
do. Where the parties have acted in 
good faith or What they believe to 
be a soiiiid interpretation of a very 
Jiff cult point of Mahomedan Law, even 
though they are mistaken, the conse- 
quences cannot be visited npon them 
in a Criminal Court in a trial for 
bigamy, xAbditl C-hant Azizul 
Huq asii;, I. E. R. 39 Calc. 

__ Pre-emgition — Customary 

right — Hindus in Bihar — Right of 


Mahcsineclaii Law — contd. 

pre-emption— -Co -sharei's- — Assertion of 
right of pire-empUon^ delay mmalring--- 
Poicer to gierf arm ceremonies of asser- 
tion — Manager appointed by Court 
of RWds of estate of '' disqualified 
giroprietor ” under the Court of Wards 
Act (Ben, Act IX of 1S79}— Power 
and duties of Manager under section 40 
of Act — Basis of right of pre-emption 
among co-sharers in undivided mahal— 
Sanction of Court (if ICcrda. The 
Mahomedan Law of pre-emption has 
long been judicially recognised as 
existing among the Hindus' in Bihar, 
to which the district of Champaran 
appertains. FaJdr Memot w Emam- 
I bahsh, B. L. R. Sup. Vol. 35 ; W, R. 
F. B. 143, followed. In a suit for 
pre-emption in respect of certain 
undivided shares in a number of 
villages comprised in a rnahal, the 
estate of the plaintiff was in charge 
of the Court of Wards as tJiat of a 
“ disqualified proprietor ” under Bengal 
Act IX of 1879,86141011 40 of which 
provides that the Manager “shall 
manage the property . . . dili. 

gently and faithfully for the benefit 
of the proprietfir, and sliall in every 
case act to the best of bis judgment 
for the ward’s interest, as if the 
property were his own : HeM, that 
the Manager appointed by the Court 
of Wards was independently of the 
provisions of section 40 of the Court 
of Wards Act competent, on behalf 
of the plaintiff, to perform the preli- 
minaries essential to the assertion of 
the right to pre-emption : though if, 
in that case, the validity of his action 
depended on the sanction of the Court 
of Wards, their Lordships were of 
opinion that section 40 gave him full 
authority to act as he liad done; and 
in that view' the adoption of his acts 
by the Court of W’ards became un- 
necessary. A “maltal” is a unit of 
property, and though all the villages 
of wdiich it consistB may be sr^parately 
assessed for revonuc purposes, and 
each of tlie sharers may not have an 
interest in them all, tlie sharers arc 
all co-sliarers in the whole rnahal, 
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SVfahomedan Imt—co^icld. 

and jointly liable for the Government 
revenue. Each co- sharer, therefore, 
has a right of pre-emption against 
the otliors in respect of any part of 
the inahal sold by any of them to a 
stranger. After partition by the 
Eeveniie authorities, each share so 
partitioned becomes a unit of property. 

Jadu Lal Sahg V, Janki Koer (1912), 

I. L. E. 39 Calc. ... ... 915 

Malden's Stridhan : See Hindu Law- 
Succession ... ... ... 319 

Malice, charge of; Bee Tresi-ass— Search 

FOR ARMS ... ... ... 953 

Malikana or Dasturat ; Bee Settlement 

CONSTRUCTION OF ... ...’ • 1 

Manager under Court of Wards ; See 
Mahomedan Law — Pre-emption ... 915 

Managing Agent ; See Mortgage ... 810 

Mandamus : oSee Municipal Election ... 898 

Manufacture, Sale or Possession ; See 
Excisable Articles ... ,..1053 

Marriage ; See Burmese Law ... 492 

— - — : See Mahomedan Law— Bigamy 409 

Marriage with Wife's Sister ; See Burmese 
Law— Marriage ... ... 492 

Master and Servant : See Adulteration 682 


_ -Ganja — Illegal posses- 
sion of ganja hy servant acting on 
his own behalf and beyond the scope 
of his employment~-LiahiUty of the 
master for the act of the servant— 
Bengal Excise Act {Beng. V of 1909), 
ss. 46(a) and 56, To support a con-' 
viotiou under s. 56 of the Bengal 
Excise Act, it is necessary^ to show 
not only that a servant was in the 
employ of the master, but also that 
he was acting within the scope of his 
employment and for the benefit of tlie 
latter. Where a servant, whose duty 
was to remain at his master’s shop 
an<l to con-iuct the business there, 
was found travelling to another place 
with ganja in his possession, in con- 
tnweiitiun of s. 46(a) of the Act: 
Held^ that the master could not be 
convicted under s - 56, as his servant 


Master and Servant — concld. 

acted beyond the scope of his employ- 
ment and for his own private purpose. 
Suffer All Khan v. Golam Hyder 
Khan, 6 W. K. Or 60, referred to 
Emperor y. Haji Shaik Mahomed 
Skustan, I. L. 11. 32 Bom. 10, distin- 
guislied. Uttam Chand v. Emperor 
(1911), 1. L R. 39 Calc. 344 

Measures of Psght : See Easement !.’* 59 

Memorandum of Appeal ; See Court-fee 906 

Merchant Shipping Act (57 & 58 ¥ict., c. 60) 
ss, 684, 686 : See High Court, juris- 
diction OF ... ... 4gy 

Mesne Profits— Execution of decree— Im^ 
movable property, suit for— Purchaser 
•pendente lite, whether legal representa- 
tive of the original owner — Civil Pro- 
cedure Code (Act V of 1908) CM) 

XX, r. 12(2); XXI, r. 102, and 
XXII, 7. 10 ; and s. 2(11). Pro- 
ceedings for the assessment of tiie 
mesne profits, after a decree Iiad been 
obtained in a suit for recovery of 
possession of immovable property, are 
proceedings _ in continuation of ’ tlie 
original suit. A suit for recovery 
of possession of immovable property 
was brought against A. During tlie 
pendency of the suit, B and C 
purchased the property from A, but 
they did not apply to have their 
names added as defendants in the 
pending suit. The suit having been 
decreed, the decree-holder applied for 
execution of the decree against A, B 
and C and asked for possession of 
land and for the assessment of rnesne 
profits. On an objection taken by B 
and C that tliey were not the legal 
representatives of A and that they 
could not be made liable in oxecu- 
tion proceedings for the mesne 
profits decreed against A : Held, ViicX,, 
although B and C were not the legal 
representatives of A, tlie execution 
proceedings being proceedings in con- 
nnuation of the original suit, and 
they being purchasers pendeyite lite, 
they were liable for the rnesne profits 
decreed against A. Midnapore Zemin- 
DARi Company, Ld., y. Naresii Narain 
Boy ( 1911 ), I. L. R. 39 Calc. ... 220 ' 
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HjUnefais, riglit to : See Landlord and 
Tenant ... ... ... i 

Wmw : See Specific Performance ... ; 

Hfliscofidiict of Servant or Agent : See 

Excisable Articles ... ...li 

fiflistalce, cieHcal or aritiimeticai : See 

Decree, AMENDMENT of... ... ; 

mitakshara ; See Hindu Law— Father’s 
Debt ... ... ... : 

~ : See Hindu' Law— Succession : 

Wlokurran lease ; fi'ee Digwari Tenure ... ( 

Mortgage ; See Estoppel ... ... i 

Company-— -Manag mg agents— 

Articles of association, hr each of, 

'r hy managing agents — Acts requiring 
approval of Directors — Presumpition 
regarding internal management — ValL 
dity of deed irregularly executed— 
Equitahle security — Winding tip — 
Lease — Liquidators in possession — 
Acquiescence of landlotul — Arrears of 
rents and royaUties, whether secured 
debts. The company’s articles of 
association empowered the in an aging 
agents, witli the approval of the 
directors, to borrow or raise sums of 
money for tlie purposes of the com- 
pany, and to secure repayment of 
such sums by mortgage or charge of 
the property of the company, and to 
draw all such instruments as .should 
be necesBary for the carrying on of 
the business of the company, and 
directed that every instrument to 
which the seal of the company was 
affixed should be signed by at least 
one director, and countersigned l)y the 
managing agents. B. D., a stranger, 
advanced money to the company, 
which was credited in the company’s 
books under loan account, and was 
given an instrument by wary of 
hypothecation or security, to which 
the seal of the company 
and which was signed by the manag- 
ing agents, but it did not sufficiently 
appear that the money had been 
borrowed with the approval of the 
directors, and the instrument was not 
signed hy any of the directors as 


Mortgage— cfmM. 

required by tbe artich s : that 

it was not necessary to show tlje 
of tlie directors, inasmuch as 
this was a matter of internal man age- 
loent, regarding which the lender was, 

if be knew nothing to tlie contrary^ 

, entitled to assume as against the ccm- 
pany tliat the managing agents had 
tlie authority or approval of tlie 
directors. The Royal British Bank 
V. Turquand, 6 EL & Bl. 327, In re 
County Life Assvrcm.ee Co., L. ll, L 
Ciu ipp. 288, County of Gloucester 
Bank V. Btidry Merthyr Colliery Co., 
[1895] 1 Ch. 629, and In re BanLof 
■Syria, [1901] 1 Ch. 115, followed. 
With regard to the signature of a 
director, even if the security be not 
coniplele, the lender v ho had advanced 
money to ti e company upon tlie terms 
tliat security sliould be given him, is 
entitled under tlie rules of equity to 
have a charge upon tlie property of 
the company. In re Queensland Land 
and Coal Co., [1894] 3 Cb. 181, and 
Pegge v. Neath Tramicays Co., Ld., 
[1898] 1 Cb. 183, followed. Where 
a landlord, to whom rents and royal- 
ties are payable by a company wliicli 
goes into liquidation, acquiesces in the 
liquidators remaining in possession of 
the property leased, he cannot claim 
to be a secured creditor in respect of 
an-ears of such rents and royalties. 
Charnock Collieries Co., Ld.. v. 
Bholanath Dear (1912), I. L. IL 39 
Ga’c. ... , ' ' ... ' ^ 

— — — Decree in foreclosure— Suit 
against legal q^ersonal representative of 

tvidow — Ees judicata — Suit fur rc~ 
demptionhy the icidoifs reversionary 
heir—Efect of decree on appeal an 
original decree— Decree of Appellate 
Con ft what it exactly should he— Civil 
Procedure Code {XIV of 1882), ss, 551, 

W 77', 55 d. Decree in a foreclosure 
suit which was institiit^'d against 
the mortgagor, wlio was a widow, 
and which wavS wrongly coniinued in 
afpeal hy the legal personal represent- 
ativ(,* of tlie widow, and in which 
the reversioner was no party, is no 






Mortgage — co7itd. 

bar to a suit for redemption by the 
reversionary Iieir. Where there is 
a decree on appeal which confirms 
the decree against wliicli the appeal 
is made, it is the appellate decree to 
which regard must be had. The 
appellate decree supersedes the origi- 
nal decree. AU Chowdhury 

V. Koni Mea\ I. L. 11. 13 Calc. 13^ 
followed. 8 emhle : The expression of 
law contained in section 577 of tlie 
Code of Civil Procedure of 1882 as 
regards the proper course to be 
adopted in appellate decrees, viz., that 
except when ^ an appeal is incom- 
petent as^ being out of time, or as 
coming within the provisions of sec- 
tion ^ 586, an appeal is not to be 
dismissed, but tlie judgment is to con- 
firm, vary or reverse the decree 
against which the appeal is made, is 
atiil applicable. Kailash Chandra 
Bomv. Girija Sun DARI Debi (1912) 

I. L. H. 39 Calc. ... _ 9 

""Itight to fcreclosurp. ami right 
to redeem, if co-eaienszve— Covenant to 
pay the mortgage moziey icitlun a year, 
effect of. Unless there is an agree- 
ment to tlie contrary, tlie riglit of 
foreclosure and the right of redemp- 
tion must be deemed co-extensive. 

In each particular instance, therefore 
It must be determined upai the terms 
ot the contract between the parties 
wiietlier there is any special provision 
ID tlie contract which takes the case 
out of the general rule. Where the 
covenant in the mortgage deed was 
tliat the mortgagor sliail pay the 
amount of principal and interest 
witmn^ the term of one year : Held, 
tiiat tins clause was inserted for tlie 
benefit of the mortgagor so that he 
may be mt _ liberty to pay the prin- 
cipal with interest before the expiry 
or tile year. Hose Ammal v. Ram- 
I. L. R. 23 Mad. 33 , 
that such 


Moi*tgage—co?z^f/. 

V. Budlu Lai, I. L. B. 8 Al] 
9y and Broim v. Cole, 14 Sim. 427' 
fetmguislied. Pukka Chandra 
fe-A.HMA r. Peary Mohan Pa, 

(1912), 1. L. B. 39 Cal^ , 

7 j„- mortgaged property— 

nor mortgage, rxtinguhhrr ent of— 
Intention of parties— Effect of van 
meiit of prior mortgage by suhsemfnt 

to raise issue in former suit n-hm 

P^-ocedure Co7e 

iAet MV of 1SS3), s. 13, expl. { 2 )A 
property Act {IV ff 
•/ ’ Y , Parties to mortgage 
suits Limitation Act, 1877 Rch rr 
Art IBS. lu a suit brought on a, 
simple mortgage deed, dated I7tl, * 

lelHuary 1888, to recover Bs. 12,000 

mid m erest, and to liave it declared 
that the properties covered ' by th^ 
mortgage in suit, and by a narpeshg, 
deed, dated 20tl, November 1874 
were liable for the decretal amount’ 

1 appeared tliat by the deed of 1874' 
tlie properties in suit were hypothecat- 
ed as security for Rs. 12,000, the 
mortgagee to have possession until 
the amount aa^us repaid in 1887. Sub- 
sequently on dates intermediate be- 
tweeri 20th November 1874 and 17tli 
Pebruary ,888, tbreo of the proper 

-*“ 1*1 properties con- 

cerned in tins appeal) were further 
charged by_snnple mortgages, some of 
them relating only to two cef such 
properties, and one of them relating- 
only to the tliird of such properties^ 
and suits on them were brought on 
6tii September 1888,3rd May 1890 
and 15th July 1 890, and decrees for 
bale were obtained in them„,tl,e mort- 

'f * roytgage in suit of ■ 

atives being made parties only to 

. of the propierties mortgaged. 

?n + was repayable 

of tbp "’a®, agi'eemeut 

I the parties to it, made for the 

of paying off the 
the zarffeshgi 
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Hortgaga — contd. 

deed of 1874, aod charged the same 
properties as were hypothecated by 
that deed. The money then borrowed 
was. oil 15th July 1888, in accord- 
ance with the agreement, applied in 
discharging the debt in the zarpeshgi 
deed, and that deed was then given 
up to the mortgagee of the mortgage 
in suit ; and her representatives, on 
16th June 1891, assigned tlie mort- 
gage in suit to the plaintiffs, wlio on 
22nd September 1900 instituted the 
present suit making defendants the 
representatives of the mortgagors, the 
representatives of the mortgagee,Vand 
the persons whose titles a8^ decree- 
holders and purchasers arose under 
the intermediate mortgages made be- 
tween 2 Otli November 1874 and 17th 
February 1888, claiming priority over 
the last set of defendants : Bekl, 
that, under the circumstances, tlie 
mortgagee of the mortgage in suit 
intended to keep alive for her benefit 
the charge created by the zarpeshgi 
deed of 20th November 1874, not- 
withstanding that no formal assign- 
ment in writing of that deed was 
made; and she tliereby obtained 
priority over tlie mortgagees of the 
intermediate further charges : Diiio- 
hundhu Shaw Ohowdlmry v. Jogmaya 
IDasi^ I. L. 11. 29 Calc. 154 ; L. 11. 29 
I. A. 9, followed. Held^ also, that in 
any case, she was, under section 85 of 
the Transfer of Property Act (IV of 
1882), a necessary party to all tlie 
suits on the intermediate mortgages, 
and consequently in tlie suits to whicll 
she or her representatives were made 
parties, her riglits under her mortgage 
were barred by explanation (.2) of 
section 13 of the Civil Procedure 
Code (Act XTV of 1882) by her 
omission in those suits to put those 
rights in issue ; though such rights 
were not affected by the decree in the 
fluTt to which she or her representa- 
tives were not made parties. But, 
held further, that the appellants’ 
rights of priority under the zarpeshqi 
barred by Art. 132 

of the Limitation Act (XV of 1877). 


Mortgage— 

the present suit to enforce them not 
having been instituted within 12 years 
frcun the date when the monev 

Beld, therefore, that tliev 

to a deciee ±or redemption of their 
mtereet m the third property the 
subject of the suit, to^whicl^’the ? 
assignors had not been made parttl 
)VIaHOMED iBItAHIJf Il0SS.AiN kLn v' 
(1912), I. L.’ 

ment—l aluahott of property, basis of 

palActiBen. HI of 18S4), ss. 85 
11*- In assessing tax upon persons 
under clause (a) of s. 85 of the 
Bengal Mun cipal Act, both the “ c^ 
cum8tunces”_ and the “ property” 
leterred to m tlie section must 'be 
within the imiiiieipality in question. 

I ^i Municipal Act 

J an h “ ‘'‘•'i application 

shall be heard and determined by all 
the Commissioners appointed as mem- 
bers of the Appeal-Committee. Deb 
Nabaim Dittt V. Chaibman of the 

n af'jy? ii‘i™^cn>Ar,iTr (1911), I. l 
-K. 39 Ualc. ... 

Municipal mmon-IMt of roters-Cal- 

(Bong, in of 
1S99), Sch. 1 V, rules 8 and 9~Claims 
apphcadions and objections of voters 
notice of— Extension of time by Chair- 
man, power of for giving 
notice-Speafic Belief Act {1 of 
1877), s. 45 «nb-s. (c)- Mandamus. 
Under rides 8 and 9 of Schedule IV 
ot tlie Calcutta Municipal Act 1899 
written notice of all claims, obicetions 
and applications referred to 'therein 
inust be giyeu to the Chairman on or 
betoi e ^ the 1 st Jan nary im med i at ely 
preceding each general election, and 
the Chairman has no power to extend 
the time beyond such date. Such 
notices murt be lodged with the 
Chairman or the Election Department 
and a lodging of such notices with 
the Secretary is net a proper lodging 
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Municipal Electioii~-co«i<i 

as required by the terms of the Act, 
even though the Secretary resides in 
the sail le building as the Corporation 
has its office, unless it can be shown 
that tile Ghairinan had authorized the 
private residence of the Secretary to 
be used as a place where such notices 
could be lodged. The omission of a 
statutory officer to perforin his public 
duties as to settlement of the election 
roll in the inanner provided by the 
Act is a forbearance to do something 
that is not consonant to right and 
justice within the meaning of section 
45 of tlie Specific Relief Act, 1877 ; 
and, therefore, if the Oliairman has 
not performed his statutory duties, 
the Court will issue an order in the 
form of a mandamus. In the matter 
of K Q. (1012), L L. R. 30 
Calc. 


. 598 


■^Representation 


^ ^ ^ ^ of 

associations Jor voting poioer — Cal- 
cutta Municipal Act {Beng. Ill of 
1899)^ 8s. 3 7^ 38^ cmd Schedule JR, rr. 
9 amC 10 Ayiy one, individual 
peison, m^.aning of-— Specific Relief 
Act {I of I877\ s. 45— Practice- 
Appeal, right of. In rule 9 of Sche- 
dule IV of the Calcutta Municipal 
Act of 1899, the expression anv one 
individual person ” is controlled by 
the expression “ association of indivi'- 
duas ” immediately preceding, and 
the selection for the representation of 
the several associations indicated in 
the rule is limited to the individuals 
coiriposing* the associations. A rule 
was obtained by a candidate for elec- 
tion as Commissioner of a certain 
ward calling upon the Chairman of 
the Corporation of Calcutta to show 
cause why he should not prepare and 
publisli the revised list of voters for 
the Vard under rule 10 of .Schedule 
J-V ol the Calcutta Municipal Act, by 
rejecting applications filed by a second 
candidate to liavc his name entered in 
the list as the representative of certain 
associations, and a copy of the rule 
wa^ served on the second candidate, 
wm ogethei with the Ghairinan 


Page. 

lionlcipai Eiectl©!!— co?zc/r/. 

appeared and shewed cause. The rule 
was made absolute. Whether 

the second candidate had any right of 
appeal from- tlie order. Nisith C 
Sen, /r/ ( 1912 ), I. L. R. 39 Calc. 754 

Muiislf; See SanctioxN for Prosecution' 774 
Mutual €oiiseiit ; See Burmese Law— - 
M'arriage ... ... 402 

Mutuality, want of : See Specific Perform 

ANCE ... : ... , 232 

Noti.feudatory Zaminefars of iJentra! Pi*©. 

Vinces ; See Act of State ... 515 

Notice: See Municipal Election ... 593 
: See Undee-raiyat ... 278 

necessity of : Further in. 

OtJiKY ... ... 238 

Nuisance: See Easement ... ... 59 

Obscene ^ Pumc^tion— -Religious poem of 
spiritual and allegorical character 
based on an incident narrated in a 
sacred hook of great antiquity and 
dealing with the acts of divine beings 
— Work not calculated to deprave of 
corrupt morals— Penal Code (rid 
XLV of 1860), s. 292-Finding of 
facts. Tlie test of obscenity ig 
wlietlicr the tendency of the matter 
charged as obscene is to deprave and 
corrupt those whose minds are open to 
such immoral influences and into 
^ whose hands such a publication might 
fall. • If in fact the work is one 
which would certainly suggest to the 
minds of the young of either sex, or 
even to persons of more advanced 
years, thoughts of a most impure and 
libidinous character, its publication is 
an offence, thougli the accused has in 
view an ulterior object which is imio-. 
cent or even laudable. Reg. v, • 
llicklin, L. R. 3 Q. B. 360, Steele v. 
Brannan, L. R. 7 C. P. 261, Queen- 
Empress V. Parashram Yeshvant, 1. 

L. R. 20 Bom. 193, Fmoeror v. 

Hari Singh, 1. L. R. 28 All. lOO,' 
Empress v. Indarman, I. L. R. 3 All. 

837, followed. A religious or clas- 
sical work does not become obscene, 
within s. 292 of the Penal Code,’ 
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Hbscefi® PubiicatiOii — contd, 

Biinply on accoimfc of its eontaining 
some objectionable passages, because 
tlie tendency of such publications is 
not to deprave or corrupt morals. If 
objectionable passages in a religious 
book are extracted and printed separ- 
ately, and they deal with matters 
which are to be judged by tlie standard 
of human conduct, as wliere they 
relate to immoral acts of human 
beings, and the tendency of such pub- 
lication is to deprave and corrupt 
those whose minds are open to 
immoral influences, the publication 
may not be justified, though the 
passages form part of a religious 
book. Where, however, a story which 
appears objectionable is taken from a 
religious book and printed separately, 
but it relates to beings whose conduct 
is not to be judged by the standard of 
human beings, it is not an obscene 
publication, as it would not, on 
account of its religious character, 
raise immoral thouglits in the minds 
of persons who believe in the divinity 
of beings wdiose acts and conduct are 
described in the story. Where a 
poem was published in tlie Uriya 
language containing a story, complete 
in itself so far as it goes, of the 
dalliances of Radha and Krishna, who 
were described as divine personages 
and their acts as supernatural, the 
latter being represented to be a 
boy of five, taken from the Uriya 
Ilarihmis^ a very sacred hook of the 
Uriyas, the incident and sentiments 
being the same as, and the language 
not more objectionable iban, that of 
the original, and it w^as in itself an 
old religious book of a spiritual and 
allegorical cliaracter, which had often 
been published and registered without 
exception taken, and which was 
apparently intended for Hindus who 
form, the vast majority of the Uriyas 
and believe in the divinity of Radha 
and Krishna, and do not consider their 
doings as immoral : Held, that the 
publication was not obscene wit! tin 
the meaning of s. 292 of the Penal 


Obscene Publication — ccmcld. 

Code. Kherode Chandra Roy Chow- 
DHURY V. Emperor (1911), I. L. R. 

39 Calc, ... ... ... 377 

Occupancjf Holding; See Estoppel 
O ffence: See Rioting ... 'jrgi 

Offence committed on the High Seas: See 

High Court, jurisdiction of ... 43 -^ 

Official Record ; 5^6^ Teishkhana Paper ... 995 

Oral Agreement: See Lease ... ... 003 

Ostensible Means of Subsistence : See 

Security for good behaviour ... 453 

Owner, liability of: See Rioting ... 334 
ParLheard Case: See Transfer ... 140 

Parties: See Landlord and Tenant ... 090 

: Mortgage ... ... 527 

Parties : See Second Appeal ... 037 

Evecution sale — Reversal of sale~ 
Execution ;pur chaser — Transferee from 
the execution purchaser — Civil Precede 
are Code (Act XIV of 1882) s. 3li, 

A transferee from tlie execution pur- 
chaser is a necessary party to a proceed- 
ing for leversal of the execution saUg 
when such proceeding is commenced 
after the transfer has been effected, 

Blbi Sharifan v. Mahimcd huUbvd- 
diri, 13 C. L. J. 535, and In re ham- 
mer smith Rent-charge, 4 Exch. 87 , 
referred to. Menajuddi Biswas v. 

Toam Mandal (1911), T. L. R. 39 
Gale. ... ... ... 881 

Partition: jSee Custom ... ... 41 g 

Patta ; Under-raiyat ... •.. 278 

Penal Code (Act XLV of 1860), ss. S9, 147, 

325 : See Rioting ... ... 390 


See Sedition 


s. 124 A : 

... 522, 606 


^ SS.147, 332 ; 

See Magistrate, jurisdiction of ... 377 


See Rioting... 


s. 154 ; 

... 834 


■ e. 183; 

See Thumb-impression ... ... 343 
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... 

377 

S, 
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... 

119 
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Panal Code (Act XL¥ of nm)—concld. 
— ^ 29 ' 

See Obscene Pdbucation 

— S, 34 

See CAUsiNa Death by rash or ni 

LIGENT ACT .... 

^ 3^ ■ 391 

See Magistrate 


109 : See Mahomed an Law — 

Bigamy ... ... ... 409 

Police Act (V of 1861): See Act of State 615 

Paligamy : See Bunmese Law — Marriage 492 

Practice ; See Charge, cancellation of 885 

— ; See Criminal Procedure 

Code (Act V of 1898). s. 263 ... 931 

: See Land Acquisition ... 33 

■ : See Local Inspection ... 476 

; Municipal Election ... 754 

: See Probate ... ... 245 

Pre-emption : See Mahomedan Law — 
Pre-emption ... ... 915 

Prejudice : See Local Inspection ... 476 

Presiding Officer, absence of ; See Sale 

IN EXECUTION OF DECREE ... 26 

Previous Enjoyment*: See Light and Air 59 

Primogeniture: See Kunjpura, State of 711 

Principal and H^nt~--Contract—Undi8dos^ 
ed principal—Coniract Act \IX of 
1S72)^ ss. 230 (2)^ 236. To enable 
au agent to sue on a contract under 
section 230 (2) of tlie Contract Act, 
tliere must in fact have been a princi- 
pal, though undisclosed, for wliom 
he was acting in entering into the 
contract. Where a person in enter- 
ing into a contract purported to act as 
agent for an undisclosed principal, 
but in fact no sucli principal existed, 
and the person was in reality acting 
on his own account, be is debarred 
from suing on the contract by section 
236 \)f the Contract Act. Ramji Das 
«. Janki Das (1912), I. L. B. 39 


^ Privity of Oowtract and Estate ; See Juris- 
diction 

Privy QQumU—Ajyplicatio'n for lems to 
cippedl Liffiiidtion Admissibility of 
api^eal filed after six months of ifu 
judgment — Time for taking copy of 
judgment and detree— Limitation Act 
(IX of 1908% s, 12, Sch. f Art. 179, 
Clause (.^) of section 12 of the Linvi- 
tation Act, 1908, applies to an applica- 
cation for a certificate under Order 
XLV of the Code of Civil Procedure. 
Eastern Mortgage and Agency 
C o., Ld., V. PuRNA Chandra Sar- 
BAGNA (1012), 1. L. K. 39 Calc. ... i 

Probate — Wi ll — Standard of proof — Testa- 
mentary cajmcHy — Evidence as to exe- 
cution — PTesumption~-Ex parte evi- 
dence, relevancy and tv ight of-’- 
Practice — Succession Act (X of 1865) 
ss. 46, 48, 50 — Evidence Act (7 of 
1872% ss. 3, 10, 45, 101 , 135. Tlie 
standard of proof to establish . a will 
required by the Indian .Statutes is 
that of the prudent inau and not an 
absolute or concliisive one. The 
doctrine in Tyrrell v. Painton, [1894] 
P. 151, and Barry v. Butlin, 2 Moo. 

P. C. 480, discussed. Shama Churn 
Kundu V. Khettromoni Dasi, I. L. K., 

27 Calc. 521 ; L.E. 27 J.A.’ l6’ 
referred to. The presumption against 
misconduct exists in a civil case 
tboiigh it may be rebutted by a 
lower standard of proof than tliat in 
a criminal trial. Cooper v. Slade, 6 
H. L. Cas. 746, and Devine v. l^' il- 
son, 10 Moo. P. C. 502, referred to. 
The admissibility, relevancy and 
weight of tlie evidence of experts, 
discussed. Per Woodroffe J. If 
the cross-examining counsel, after 
putting a paper into the hands of a 
witness, merely asks him some ques- 
tion as to its general nature or iden- 
tity, his adversary will have no 
right to see the document, but if the 
paper be used for the purpose of 
refreshing the memory of the witness, 
if any question be put respecting 
its contents or as to the handwriting 
in which it is written, a sight of it 
may then be demanded by the oppo- 
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probate — eoncld, 

site counsel. Pech v. Peck^ 21 L, 

T. B., 670, referred to. Jar at 
I vlTMAKI DASST l\ BiSSESSUR DuTT 

(1911), I. L. B. 39 Calc. ... 245 

Probate and administration Act (V of issi), 
ss» ? 8 , 7S, 8 ® : See Administration 
Bond ... ... ... 503 

Procedure: /See Offence committed on 
THE High Seas ... ... 437 

Proclamation of Sale : S^e Sai,e in exe- 
cution of Decree ... ... 26 

Prohi bitorjr Order— «/ uod sdi ctum — Eo^eai - 

tion of decree— Civil Procedure Code 
{Act V of 190S) 0 . r. 46— 

Cimpetericy of Court to issue prohi- 
bitory order outside its jurisdiction 
restraining a persoii from paying a 
debt due to the judgment debtor. It 
is not competent to a Court in 
execution of a decree, for luoney 
to attach, at the instance of 
the decree-holder, a debt payable to 
tlie judg-nient- debtor outside the juris- 
diction, by a person not resident with- 
in the jurisdiction of that Court. 

Begg, Dunlop & Co. Jagannath 
Marwari (1911), 1. L. K. 39 Calc. ... 104 

Proof, standard of : See Probate ... 245 

Prosecution Witnesses, cross-examination 
of : See Charge, cancellation of 885 

‘ Protected Interest ” : See Landlord 
AND Tenant ... ... 138 

Protection of dudiclai Officers : See Tres- 
pass ... ... ... 953 

Publication, proof of: See Sedition ...522, 

606 

Punjab Ruling Chiefs : See Kunjpura, 
State of ... ... 711 

Purchase frel of incumbrances ; See Sale 

FOR ARREARS OF REVENUE 377 

Purchaser Of Occupancy Holding: See 

Estoppel ... ... ... 513 

Purchaser pendente lite : See Mesne 


Purdanashin Donor : See Gift .., 933 

Railway Administration, liability of ; See 

“ Shawls,” meaning of ... ...1029 


Railway Company : See Caemebs ... 311 

*■ Sch. Il(m) : 

See Shawls,” meaning of ...1029 

Ratification of Order : See Habeas Corpus 164 

Receiver : /See Ghatwali Tenure ...1010 

Recognition as Wife, effect of : See Burmese 
Law — Marriage ... ... 492 

Reconstruction; See Building ... 84 

Reconversion : See Mahomed an Law — 
Bigamy ... ... 4Qg 

Recorded Tenant: See Landlord and 

... ... ...903 

Redemption, right to : iSee Mortgage ... 828 
“ Re-erection ” ; See Building ... 84 

Registration — Document — Variatmi of 
terms- -Registration Act {XVI of 
ISOS'), s. 17 (d). A document which 
varies the amount of rent to be paid 
under an existing lease registered as 
required by g. 17(^7) of the Indian 
Begistration Act, as also the incidents 
of such payments, namely, the date of 
payment and consequences of default 
of payment, requires registration. 
Durga Prasad Shigh v. Rajendra 
Narain JJagehi, 1. L. K. 37 Calc. 293, 
approved, so far as it determines that 
a document embodying an agreement 
for reduction of rent under a pre- 
viously existing lease registered, as 
required by 8,1 7(c?) of the Begistra- 
tioii Act, requires registration. Lalit 
Mohan Ghosh v. Gopali Chuck Coal 
Company, Ld. (191 1), I. L. B. 39 
Calc. ... ... ... 284 

Registration Act (Ui of 1877), s. 3: See 
Kabuliyat ... ... ...1016 

— — -(XVI of 1S08), s. ( 2 ); See 

Kabuliyat... ... ...1016 


See Begistration 


8 . 17(€l) ; 

... 284 


Religious Eiidowment—i? 6 %iow» Endoic- 
me7itsA€tXXX ofJ86S% S3.7, 8 and 
jQ, — brought by survivmg member 
of a committee^ xchether maintainable. 
A suit brought by a surviving 
member or members of a committee 
appointed under h. 7 of the Religious 
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Rallgious Emdowment — condd. 

Endowments Act (XX of 1863) is 
maintaiiiabJe. Smthalva v. Manja^ina 
Shetty^ I. L. R. 34 Mad. 1 , dissented 
from. Raghunandan Ramanuja Das 
V. Bibhuti Bhushan Mukerjee ( 1 91 1 ), 

I. L. R, 39 Calc. ... ... ,304 

Kdliglous Endowme.its Act (XX of 1863 ), 
ss. 7 , 8, 10 : See Religious kndow- 

... ... ... 304 

Poem ; See Obscene Publication 377 
Rent-free Grant : See Estoppel ... 439 

Tank ; See Estoppel ... 439 

: See Limitation ... 453 

Rents, arrears of : /See Mortgage ... 810 

Repute : Nee Burmese Law— Marriage ...492 
Re-sale .* Nee Contract ... ... 508 

Res judicata : See Mortgage ... 527 

— : /See Mortgage ... 925 

; Nee Shebait ... ... 337 

Execution proceeding— Leoi- 

slon m such proceeding not ap^ 
pealei against— Finality of such 
decisiwi — Erroneous decision on a 
question of law^ lohetker res judicata. 

A decision in a previous execution 
procee ling- wliich merely lays down 
what the law is, and is found to be 
erroneous, cannot have the force of 
res judicata in a subsequent proceed- 
ing for a diftcrent relk " " 

Goenka y. Padmanani 

I. L. R, 39 Calc. 

Restoration of Immoveable 

Criminal Progedub 
, 8 - 522 

Resumption i /Nee Jagirs 

Revenue Sale Law (XI of 

II , 53 ; See Sale 
OF revenue 

Reversal of Sale ; See Pai 
R eview — Application for U 


I- — ^ an applica- 

tion for leave to appeal to His Majesty 
in Council comes within the descrip- 
tion of orders contemplated in s. 1 14 
of the Code of Civil Procedure, 1908 
and is subject to review. Lutf All 
Ate y. Asgur Reza, I. L. R. 17 Calc 
455, distmgiiislied. The High Court 
^lould not grant leave to appeal to 
His Ma 3 esty in Council in cases in 
winch the specilied amount of 
Rs. 10,000 can only be reached by. the 
addition of interest subsequent to the 
decree. Gooroopersad Ahoond v 
Juggiitclmnder^ 8 Moo. I. A. 166 
followed. Nand IvisiioRE Singh v 
Ram Gulam Sahu (1912), 1. L R 39 
Calc. ... \ 

Revision : See Administration Bond 

Revisional jurisdiction : See High Court 

JDlimDICT10i\T OP ... 

Revocation, power of: See Gift 

Right of Private Defence : See Rioting ... i 

Right to Fishery : See Fishery 

Worship; N6e Us-jpructu4ry 

mortgage ... ... f 

Rioting— Charge Offence— Common oh ject 
--JSecessity of stating the common 
oogect in the charge under ss. 14S 14 7 
and 149 of the Penal Code— Effect of 
omission to state the common ohiectA- 


\ J ss. 221 ^ 223 , 350 . 

An olience can be legally described by 
Its specific name in ' the charge, and 
the question whether any 'further 
particulars are necessary under s. 223 
of the Criminal Procedure Code is a 
question of discretion according to the 
Circumstances of each case. In cases 
of rioting the common object should 
be stated in the cliarge, but omission 
to statedt, under ss. 143 and 147 of 
the Indian Peiial Code, does not vitiate 
a conviction if tliere is evidence on 
he record to show it. It is otherwise 
witli a charge under s. 149, Indian 
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ilnllug — contd. 

Penal Code, for, then, tliere is no 
specific name for the offence, and the 
fact that any offence is committed in 
prosecution of the common object is 
of the essence of tlie case, and there 
could be no conviction for any offence 
committed with a different object. It 
is obligatory to set out tlie common 
object in a charge under s. 149, unless 
it has already been specified in the 
main charge under g. 147. Basiriiddi 
y. Queen-Empress j I. L. R. *21 Calc. 
827, referred to. The words “ suc- 
ceeded by another Magistrate ” in 
B. 350 of the Criminal Procedure Code 
sliould not be construed in a narrow 
sense, but should be interpreted to 
mean — ceases to exercise jurisdiction 
in the particular inquiry or trial, and 
not in the particular post. Tha/nir 
Das Mayijhi v. Namdar Mundul^ 24 
W. R. Cr. 12, Emperor v. Purshottam 
Kara^ T. L. R. 26 Bom. 418, referred 
to. Mohesh Chandra Saha v. 
A'wzjoe.or, 12 C. W. N. 416, and All 
Mahomed Khan v. TaraJc Chandra 
Banerji^ 13 C. W. N. 420, followed. 
Queen- Empress v. Eadhe^ I. L. R. 12 
All. 66, Deputy Legal Remem- 
brancer V. Upendra Kumar GJiose^ 12 
G. AV. N. 140, not followed. Kiidru- 
TULLA Emperor (1912), 1. L. R. 
39 Calc. ... ... ... 1 

— Common object not tmUmful — 

Entering upon land held jointly by the 
judgment-debtors to take symbolical 
possession thereof — Right of private 
defence — Liability of a person for 
individual acts done in excess of such 
right — Power of Appellate Court to 
alter a finding of acquittal under 
ss. of the Penal Code . into one of 
conviction under s. ' 323 — Penal Code 
(Act XLV of 1S60), ss. P.9, 147 and 
323 — Criminal Procedure Code {Act 
V of 1898)^ s. 423. Wliere a body of 
about 10 men, belonging to the 
decree-holder's party, went with the 
Civil Court officers upon a plot of land 
in the joint possession of the judg- 
ment-debtors to take symbolical 
possession thereof, and the drummer 


ilioting — contd. 

was assaulted by one of tlie latter, 
whereupon the appellants and their 
party replied by an attack on tbeir 
opponents, during tlie course of winch 
one of tlie appellants’ party, not before 
the Court, fractured the sku 1 of the 
drummer’s assailant by an isolated act, 
but tlie appeUants continued to beat 
him after he had fallen helpless on the 
ground : A/eZd, that the appellants had 
a right of private defence imder the 
circumstances, that tlieir common 
object was therefore net unlawful, 
and that the conviction under s. 147 
of the Penal Code was bad, but tliat, 
Iiaving exceeded such right by beating 
the wounded man after he bad fallen, 
they were guilty under s, 323, When 
an attack is made on persons acting in 
tiie lawful exercise of their right over 
property, they are entitled to the right 
of private defence, and the only ques- 
tion that arises thereafter is whether 
any member of the party individually 
exceeded tlie right. Persons exer- 
cising their lawful rights are not 
members of an unlawful assembly, 
nor can the assembly become unlawful 
by their repelling an attack made on 
them by persons who had no right to 
obstruct them, nor by exceeding tlie 
lawful use of tbeir right of private 
defence. In such a case each is liable 
only for his individual acts done in 
excess of such right. When an 
accused charged under ss. 147 and 
of the Penal Code is convicted of the 
former and acquitted of the latter 
offence, the Appellate Court lias power 
to acquit iiim of rioting, and convict 
liim of hurt under s. 323. Kunja 
Bhuiya v. Emperor fl912), I. L. R. 
39 Calc. ... ... ... i 

Test of liability of owner or 

person having or claiming an interest 
in land., for the acts and omiswms of 
an agent or manager — Appointment of 
latter by the mother., a?id not by the 
adopted son — Legality of the convic- 
tion of the sou — Penial Code {Act XLV 
of 1860)^ s. 154. Ttie criminal 
liability of a person specified in s. 15'4 
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of the Penal Code for the acts or 
ouiissions of an ajE^erit or iriauager 
depends upon tlie question by whom 
the latter was appointed Where, 
therefore, it was shown that three 
Hindu pardamuhl/i ladies had the 
rnanag’einent of the estate and were 
responsible for the appointment of 
the wai/; who had fomented the riot, 
and that tiieir adopted sons had 
nothin^’ to do with such appointment, 
thoiig-ii they took some share in the 
active management of the estate: 
Ileld^ that the ladies were alone liable 
under s. 154. It is impossible to 
punish in every case eveiy person 
who lias any interest in the land. 

The responsibility depends on the fact 
of the person who caused the riot 
being himself tiie person who lias an 
interest in tlie land, or an agent or a 
manager of such person, and one of 
the facts to he proved is, whose agent 
or manager the person fomenting the 
riot is. SrvA Sundaui Chowdhrani v. 

Emperor (1912), l. L. R. 39 Gale. ...834 
Hoad-cess Retupiis: 8ee Teishkhana 

_ ... ... 995 

- - . . . — Evidence — Road-cess 

return field by a temporary lessee — 
Bengal Cess Act (IX of 1880\ s. 

95— Evidence Act(I of 1872\ 8.'2L 
The , provisions of section 95 of the 
Bengal Oess Act are not exhaustive 
They merely limit the application of 
section 21 of the Indian Evidence Act 
and exclude road-cess returns when 
they are sought to be admitted in 
tavour of the person by or on behalf 
of whom they have been filed. A 
road-cess return filed by a person in 
ms capacity as a temporary lessee of 
a certain property is admissible in 
evidence in favour of the superior 
landlord inasmuch as he could not he 
regarded as a person by or on behalf 
ot whom tlie return was filed. 
mwDm NaraIxM Singh v. Ajodhya 
P iiOSAD Singh (1912), 1. L. R. 39 


Mie Servasit ©r Partiier' : 6^6 Adulter- 
ation ... ... ...682 

Sale, confirmatiois of j See Second appeal 687 

Sale fop Ipfsars of Reveaue—Xci XI of 
1859, ss. 2 and 3— Bengal Ac VII - 
of 1868 — Government tenures in 
mahal Panchamtagram hi the 24~ 

I arganahs Kabul ii/at fixing date for 
payment of revenue hi every year— 

Sale for arrears iihen no arrears were 
due — Variation of co7itraet of parties 
by general considerations or administra- 
tive rules, not permissible. Section 2 
of Act XI of 1859 enacts that ‘‘ if 
the whole or a portion of a hist or 
instalment of any month of the era 
according to vvhicli the settlement and 
Icitshandi of any mahal have been 
regulated be unpaid on the 1 st of the 
following m< nth of each era, the sum 
so remaining unpaid shall be consider- 
ed as an arrear of revenue.” Section 3 
provides that the “ Board of Revenue 
at Calcutta shall fletcrmine upon what 
dates all arrears of revenue shall be 
paid up in each district under tlieir 
jurisdiction, in default of which pay- 
ment estates in arrear shall be sold 
and a notification duly published in 
compliance with that section on 6 th 
October 1871 “fixed the 28th June 
of each respective year as the latest 
date of payment of tlie rents of all 
descriptions of tenures in khas mahal 
Panchannagram, in default of which 
payment on or previous to that ^ date 
tenures in arrears in that mahal will 
be sold.” The appellant was the 
holder of a Government tenure in 
Dihi Panclianuagram, to which, by 
virtue of Bengal Act VII of 1868, 

Act XI of 1 859 was appii cable ; and 
the kabuliat under which he held 
stipulated for “ payment of the whole 
jumma in the Collectorate within 28th 
June^ every year.” The revenue 
remaining unpaid on 28th June 1902, 
the tenure was, after the preliminary 
procedure prescribed by the Acts, sold 
for arrears of revenue on 16th March 
1 903, and purchased by the respond- 
ent : ^ Held (reversing the decision of 
the High Court), that, on the con- 
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Sale fOP Irpaars of Revenue -contd. 

structiuii of the Acts and tlie above 
Dotiiicatioii, the revenue was not in 
arrear untii 1st July 1902, and the 
date lixed as that on wliich the tenure 
could be sold in default of payment 
of the arrears 28th June 1908. 
There were, therefore, at the date of 
the sale no arrears of revenue, 
and in accordance with the decision 
m Balkislien Da^ v. Bimpsion. I. L. B. 
25 Gale. 833, L. B. 25 I/A. 151, 
the sale was conseipientiy invalid. 
No variation of the contract of parties 
and tlie statutory provisions appli> 
cable thereto is possible by reason of 
general consideration of administra- 
tive rules whicli have not tlie sanction 
of Indian statue. IIaji Buksh Elahi 
V . DuitLAV Chandra Kar (1912), 
LLB39Calc. ... .. ... 

— — — Eevemie Sale 

Law {Act XI of 1859\ ss. 10^ 
11 and 53 — Estate held in common 
tenancy^ meaning of — Purchase at a 
revenue sale of an undivided interest 
of specific mouzas in an estate^ in 
respect of loliicli separate accounts 
were opened^ of — Refereiice to a 

third Judge — Civil Procedure Code 
{Act XIV of 1S82\ s. 575~{Act V of 
1S90\ s. 9S{2). Pdr Mookerjee and 
Vincent JJ. (Brett J. dissenting), 
that a proprietor who is not a record- 
ed sharer of a joint estate held in 
joint tenancy, witliin tlie meaning 
of s. 10 of the Bevenue Sale Law, 
nor a recorded sharer whose share 
consists of a speeilic portion of 
the lands of the estate within the 
meaning of s. 11, but is recorded as 
proprietor of an undivided interest 
lield in common tenancy of a specitic 
portion of the lands of the estate, 
but not extending over the whole 
estate within the meaning of s. 70 of 
the Land Beg’stration Act, is not 
entitled to acquire the estate purchased 
by him at a sale, held for arrears of 
revenue, free of encumbrances. The 
expression “ estate liehl in common- 
tenancy ” in s. 10 of the Bevenue 
■ Sale Law means an estate where all 
' the sharers have a common right and 


Sale for Arrears of Revenue — conoid. 

interest in the whole of the estate. 

here, therefore, various co-sliarers 
have certain interest, not in the whole 
estate, but only in particular villages 
of that estate, it cannot be said that 
tlie estate is held in common- tenancy 
^^nhoo Shah eev. Ram Per shad Xarain 
Bingh.^ 2\ W. B. 38, followed. 

. Mahammad Mehdi Hassan Khan v. 
Sheoshankae Pkrsad Singh (1911), 

I. L. B. aaCalc. ... ... 353 

Sale for Arrears when no Arrears due : See 

Sale FOR Arrears OF Bevenue ... 981 

Sale in Execution of Decree : See Parties... 881 

. Setting aside 

sale Material Irregularity^ allega- 
tion of — Civil Procedure Code {Act 
XIV of 1S82\ ss. 2S7, 29l—Procla- 
matlon of sale — Sale dxed to take 
place “ at monthly sales f 7iaming day., 
place and hour of commencement of 
such sales — Absence of presidmg 
oificer. A sale in execution of a 
decree was adjourned from 16th May 
until 13th July, and in the fresh 
proclamation of sale issued it was 
notified that “ in the absence of any 
order of postponement the sale would 
be held at monthly sales commencing 
at G o’clock on the morning of IBtli 
July 1903 at Monghyr.” Owing to 
the absence of the presiding officer 
from the station, the monthly sales ' 
did not begin until 17th July, and in, 
the course of them the sale in question 
was held on the 20th. On an applica- 
tion under section 311 of the Civil 
Procedure Code (Act XIV of 1882) to 
set aside the sale on the ground of 
material irregularity ” within the 
meaning of sections 287 and 291 of 
the Code : Held (affirming the deci- 
sion of the Courts in India), that ill 
holding the sale on 20th July the 
Court had not acted in contravention 
of the provisions of the Code, and 
there had been no “material irregu- 
larity” in publishing or conducting 
the sale. Bang Lal Singh v. 
Ravaneshwar Pershad Singh (1911), 

I. L. B. 39 Calc, ... ... 26 ^ 

Sale of Goods : See Contract ... 568 
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Sai® ©f Goods, ©oiitfact for : See Stamp. 

DUTY 

Sal® of Mortgaged l^roperty 

gage ... 

SaiBCtlofi for Prosecution : See Using as 
GENUINE A li'ORGEI) DOCUMENT 

- Sa7iction re- 

funed hy Mimeif-^ — Ajppeal — Sanctio 7 i 
granted bv Suhordinate Judge — Juris- 
dictmi~--Crimmal Procedure Code 
{Ait F of 189S\ s, 19S-~Civil Courts 
Ad iXU ofl887X ss. 21 and 22— 
Chil Procedure Code {Act V of 1908)^ 
ss. 24 (i) (a) and 115. A suit liaving 
been dismissed by the Muusif, and 
no appeal, by the Court of Appeal, the 
defemlants applied to the Muusif for 
sanction to prosecute the plaintilfs for 
offences under ss. 468 and 471 of the 
Indian Penal Code. This application 
was refused, but, on appeal, the Subor- 
dinate Judge granted such sanction: 
Ileld^ that the Court of the District 
Judge was the only Court to which 
such an appeal would properly lie. 
Per N. R. Chatterjea J. For the 
purposes of s. 195 of , the Criminal 
Procedure Code, a Munsif is not 
subordinate to a Sub<»rdinate Judge. 
Ram Ghaiun Chanda Talukdar v 
Taripulla (1912), !. L. R. B 9 Calc. ... 

Search for Arms : See Trespass 

Search for Explosives : See Magistrate ... 

Search Warrant : See Magistrate, juris- 
diction op ... ... 

Second Appeal— Nagpur Tenancy 
Act {Beng. VI of 1908% ss. Sr, 224 
264 — Civil Procedure Code {Act V of 
1908).^ s. 100 — Landlord and teniant. 
No second appeal lies to the High 
Court from the decision of a Judicial 
Commissioner passed on appeal against 
the decision of a Revenue officer 
under section 87 o f the Ghota Nagpur 
Tenancy Act. Raghubar Sahi v. 


See Mort- 
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for the purpose of committing aoy 
offence thereafter, the fact of previous 
coiuiection witli a criiniual conspiracy 
or of present correspondence with 
criininals outside the Magistrate’s 
jurisdiction, is not relevant under 
section 109, though it miglit form 
basis or a substantive proceed] no* 
undei section 110. A person cannot 
be called on to furnish security under 
section 109 in respect of an a'leged 
temporary coneealnient in his father’s 

house unconnected with any intent to 
commit an offence, nor with any pre- 
vious concealment outside the Magis- 
trate’s jurisdiction. As long as a 
young man, out of employment, is 
staying in the jiouse of his father, 
who is a man of substance and able 
if necessary, to support him, he can- 
not be held to be witliout ostensible 
means of subsistence. Where tlie 
account a person gives of his presence 
within the limits of a Magistrde’s 
jurisdiction is satisfactory, e.g.^ that 
he has returned to, and is living in 
his father’s house in strict seclusion 
on the witluirawal of a warrant 
against him, he cannot be called upon 
by such Magistrate to give an account 
of his presence in any otlier jurisdic- 
tion. Satish Chandra Saekar v. 
Emperor (1912), 1. L. It. 39 Calc. 456 

Security for productioii of insolvent debtor: 

'Forfeititre ... ...1048 

Sedition — Pu h Ucat I on — Ha nduriting .proof 
if—AdmhsiUlity and value of ectpjert 
opinion not based on comparison made 
in Court loith admitted or proved 
handwritmg of the person alleged — 
Penal Code {Act XLV of 1860)^ 
s. 124 A — Evidence Act {I of 18 72\ 
s, 45. On a charge under s. 124A of 
the Penal Code the sending of a pam- 
pblet by post, addressed to a private 
individual, not by name, but by 

designation, as the representative of a 
large body of students, amounts to 
publication. It is necessary for the 
admission of the evidence of a hand- 
writing expert, under s, 45 of the 
Evidence Act, that the writing with 


Sedition — concld. 

which the eoniparison is made shonld 
g admitted or proved beyonii doubt 
to be that of the person alleged, and 
tbat the comparison should be made 
111 open Court in tlie presence of such 
person. Cresswell v. Jackson, 2 P. & 

24,; Coiift V. Kilminster 4 P. & P. 

490, and Phoodee Bihee v. Gobind 
pander Boy, 22 W. R. 272, referred 
to. SuaESH CnANDR.t SaNYAL V 
li.MrEROE (1912), I. L. R. .89 Calc. ... 606 

; I uhlicatum, 2 yroof of — Necessity 
oj proving, posting or printing and ■ 
publishing under the directions 'of the 
accused, ichen h is shown that the 
handwriting is his, and that the sedi- 

Ips matter was actually printed and 

piiolishfd— Seditious manuscript trans- 

, muted by ]jost hut intercepted before it 

reached addressee— A ttempit to commit 
sedition — Penal Code. (Act XLV of 
1860), s 124 A. It is nut necessary, 
in order to estahlisli the fact of pub- 
lication of seditious matter transmit- 
ted througl, tlie post-office, on a 
Charge under s. 124.4 of the Penal 
Code, to prove the actual posting, nor 
tliat It iva.s printed and published 
under tlie directions of the accused. 

If the seditious writing is shown to 
be in the handwriting of the accused, 
and it is further proved tliat the 
contents were in fact printed and 
published, there is sufficient evidence 
of publication by him : Pegina v 
Loveit, 9 C. & P. 462, followed. The 
sending through the post of a packet 
containing a marmscript copy of a 
seditious publication with a covering 
letter requesting the addressee to 
circulate it among others, when the 
same was intercepted by another 
person and never reaclted th^ ad- 
dressee, constitutes an attempt within 
thepurviewof s. 124 A of the Penal 
Code. Sueendra Narayan Adhicary 

Emperor (1 911 ), I. L. .H. 39 Calc. 522 

Sentence : See Offence committed on 
THE High Seas ... 4^^ 

Setting aside Sale : Sale in execu- 
tion OF Decree ... ... 2G 
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Settlement, constmtion iit-Setllement of 
malikana or dasturat payable to sam- 
indar in 17 SO — Allo^cm^ee as com- 
pensation for portions of land tahen 
by Government for the creation of 
jagirs- Liability of jogii'dars-— 
Resumption by Government, effect of— 
Suit for sum referred to as malilcana 
in settlement and account of 1S65 — 
fong acqniescence in sum settled in 

1780. This was a suit in which the 

appellant, the IMaharaja of Darbharig-a, 
claimed to be paid an annual sum of 
Rs. 482 odd hy the Government of 
India as dasturat or malikana, an 
allowance by way of comiiensation to 
the proprietors for the loss of their 
proprietary rigljts in portion of their 
land taken by the Government for 
the creation of jagirs (or revenue-free 
holdings) and which until resumption 
by Gv)vernraent was payable by the 
jagirdars, but for the payment of 
whicli on resuming them the Govern- 
ment themselves became liable. The 
claim was based upon an order of 
10th May 1865, by whicli the appel- 
lant alleged that the annual malikana 
payable to him in respect of land 
called mauzali Sahu was permanentlv 
fixed at Rs. 482-0-3. The defence 
was tliat tlie malikana payable in 
respect of a jagir known as Meher- 
ullah Khan, of which manzali Sahu 
formed part, was settled in 1780 at . 
Rs. 796-2-9, and nothing further was 
recoverable ; ^and that the order made 
in ^ 1865 did not give the right 
claimed. The sum of Rs, 796-2-9 
had admittedly been paid to the pre- 
decessora in title of the appellant 
since 1780, and was still being paid 
to ^ the appellant himself, but he 
claiined to be paid the sum of Rs. 482 
odd in addition. His contention was 
that the fixing of the malikana in 
1780 was not a final ascertainment of 
the rights of his predecessors in title 
in 1 ‘cspect of it, but was merely a 
temporary fixing of the percentage by 
which the amount should be ascer- 
tained from time to time, as it varied 
together with the variation of the 
amount of the proceeds of the knd. 


Settlement, construction nf—co 7 icld. 

Both Courts in India held that tlie 
appellant W' as entitled to notliiug more 
than tlie Rs. 796-2-9 already paid to 
him : Reid (affirming tliose decisions) 
that what was done in 1 780 amounted 
to a firya] settlement of the owner’s 
rights in respect of the malikana, the 
payment of which was to be made 
regularly every year from 1780, no 
term being fixed. That it was re- 
garded as final by the parties con- 
cerned was clear from tlje fact that 
the payment was made thenceforward 
for a century without any suggestion 
that it was in any way wrong, or was 
subject to revision. Tlie settlement 
of 1865 only dealt with the method 
of payment of the malikana. It 
provided neither for any alteration 
nor for any addition to the malikana 
already fixed in 1780. Tlie account 
attaclied to tlie settlement was made 
for the purposes of tlie Bettlement 
only, and the reference in it to 
malikana was made merely because 
tlie malikana was an item to be taken 
into account in fixing the annual jama 
to be paid by the person in whose 
favour the settlement was made in 
respect of the inaiizabs comprised in 
the settlement. Thai this was the 
right view to take of the settlement of 
1865, and the account annexed to it, 
was confirmed by tlie fact that ho 
c aim was ever made by the appel- 
lant for payment of the malikana 
until 1892, 27 years after the. date of 
the permanent settlement, and that no 
such payment had ever been made to 
him. Rameshwar Singh v. Segre- 
tary of State for Ixoia (1911) 

I. L. R. 39 Calc. ... 

Shawls, meaning of — Raihray administra- 
tion. liability of — Loss of pa^-cel — 
Raiheays Act (IX of 1890), s. 75, end 
Sch. 11 (m) — Value of co 7 dmts of 
parcel if to be declared — A hcan — 
Damages, suit for — Costs. The term 
shawls ” in Scliedule II, cl. (m) of 
the Railways Act, refers to Indian 
shawls of special value, and cannot be 
taken to apply to articles of inferior 








'll' 


GENERAL INDEX. 


Pacie. 

SiiawSSi meaning of — concld. 

value such as alwans. Barat Chan- 
dra Bose v, Segretary ge State for 
India (1912), I. L. R. 39 Calc. ...1029 

Sheiialt; See Exeolttion of Decree ... 298 
— - s «8e(? Land Acquisition 33 

— — ; Res judicata — Successor of a 

shehait^ whefi hou 7 id by a decree passed 
against the shebait — Limitation Act 
(AT of lS77f Sch, If ArL 124 
--Eereditary office of a shebait— 
Adverse possession of the office. The 
widow of a shebait of a certain temp e, 
who succeeded her deceased husband 
in that office, mortga|^-ed some land, 
as also her interest in the temple- 
income, to one J, who obtained a 
decree on his mortgage on the 24th 
of September 1880. Jn execution 
thereof he put up the temple-income 
for sale, purchased it himself and 
obtained de ivery of possession in 
1892. The widow and the next 
reversioner tlien brought a suit to set 
aside the sale on the ground that the 
property sold was not saleable. That 
suit was withdrawn with liberty to 
bring a fresh suit. The widow alone 
then brought another suit, which was 
dismissed on the ground that it was 
barred by section 244 of the Code of 
Civil Procedure (Act XIV of 1882). 

She iiaving died, tlie reversioner 
brouglit a suit against the said J, 
on the 3rd of January 1910, for a 
declaration that he was entitled to the 
temp e-income iuasmucli as it was not 
saleable. On objections taken hy the 
defendant that the suit in so far as 
it related to the temple income was 
barred by tlie rule of res judicata and 
l>y limitation : Ileld^ that, inasmuch 
as there was no collusion or dishonesty 
about the former suits, and as in one 
of them tlie plaintiff liimself was a 
party, the decree passed in the suit 
against the shebait (widow) would 
bind her successor (the plaintiff), and 
that therefore the present suit was 
barred by the ride of res judicata. 
Held, further, that Art. 124 of Sch. 

; II of tlie Limitation Act applied to 
the case, and that as the suit was 


Shebait— conctkh 

brought more than twelve years after 
the date when the defendant obtained 
possession of the hereditary office 
by receipt of the temple-income, it 
was barred by limitation. Jhaeula 
Das V. Jalandhar Thakur (1912V 
/ 1. L. II 39 Calc. ... 

Sheikh Ansaris, tribe of : See Custom ... 

Short Delivery : Carriers ... 

Simultaneous Adoption: See Hindu Law 
— Adoption... 

Sister : See Hindu Law — Succession ... 

Sister’s Son : See Hindu Law — Succession 

Small Cause Court, error by : See High 
Court, JURISDICTION OF ... - 

Solicitor, duty of: See Gift ... j 

Son, liability of: See Hindu Law^ — 
Father’s Debt ... ... { 

— ; Hindu Law — 

Surety ... ... I 

Sovereign Rights: Act of State ... 1 

Specific Performance ; See Lease ... 1 

HigJll Iq fyjf 

specific performame of contract entered 
into on hh behalf, by his guardian 
and maria ger of his estate— Contract 
for purchase of immovable property, 
and sale of it to minor — Foimr of 
guardian and manager — W'ant of 
mutuality. In a suit for specific per- 
formance by a minor of an agreement 
for the purchase and sale to him of 
certain immovable property, entered 
into by the manager of the minor’s 
estate and bis guardian on his behalf : 
Held., by the Judicial Committee, tliat 
it was not within the competence, 
either of the manager of tlie minor’s 
estate or of the guardian of the minor, 
to bind the minor or the minor’s estate 
by a contract for the purchase of 
immovable property ; tliat as the 
minor was" not bound by the contract, 
there was no mutuality ; and that 
consequently the minor could not 
obtain specific performance of the 
contract. Mie Sarwarjan v. Fakh- 
RUDDiN Mahomed Chowdhuei (1911), 

1. L. R. 39 Calc. ... ... i 
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ing tlic award having regard to the 
provisions of rule VI (o). The arbi- 
tration rules of the Bengal Chamber 
fi contemplate 

that the names o.f the arbitrators shall 
not be disclosed to the parfe. 
Lfhooni Lall v. Waclhoram. I. L K 
36 Calc. 388, 13 C. W. N. 2 97, 'and 
Hurdwary Midi v. Ahmed Mugaii 
Selaji, U C. W. N. 63, dissented 
rrom. Knle VI (g) provides that the 
parties shall not, without the express 
permission of the arbitrators, be en- 
titled to appear. The parties have no 
right to appear, or even to ask for 
such permission. The Bombay Com- 
pany, Ld., V. THE NatIONA,L JuTE 
Mills Co., Ld. (1912),!. L. R. 39 

"• ••• ...609 

Statement by Accused, value of : See Caus- 
ing Death by rash or negligent act 855 
Strldhan : See Hindu Law — Succession 31 9 


Specific Heflef Act (I of 1877), s. 2 ; See 

Court- FEE 


See Municipal Election 


Succession : See Hindu Law 
J See KuxNjpura, State of .. 

Succession Act (X of 1885), ss. 45, 48, 50 


See Probate 


followed. If a document, which is 
not duly stamped, were admitted in 
evidence by arbitrators on a reference, 
the provisions of section 36 of the 
Stamp Act would prevent such ad- 
mission being called into question at 
any stage of the same suit or pro- 
ceeding, except as provided in section 
61, and an application to file the 
award of 4he arbitrators would be a 
stage of the same proceeding.” 
The arbitration rules of the Bengal 
Chamber of Commerce, grammatically 
speaking, require an umpire to be 
nominated before the arbitrators ertei* 
upon the reference, but the omission 
to so nominate an umpire would not 
be a ground for setting aside or vary- 


IIindij Law — V 

Successive Adoption 

Adoption- ... 

Suit for Land ; See 
Surety : See Hindu 


•Surety 

Surviving Member of Committee, suit by: 

See Religious Endowment 

Symbolical Possession; See Rioting 
Tank : See Estoppel ... 

Teishkhana ^^P6r-~-Eoidence— Official 
record Mdad-cess returns— Bengal 
Cess Act ilX of l880\ s. 9S—Eoad- 
cess return filed hj a co-sharer land- 
lord^ and assessment made on the hasis 
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TaishlcliEiia Paper — micld, 

of it — Whether such return is admis- 
sible in evidence against the other co- 
sharers. Teishkhana paper is a 
register kept for the information of 

, the Collector, but it is in no sense an 
official record; therefore, before a 
teislikana paper could be used in 
evidence, it must be proved that it 
had been kept in due course by the 
registered patwari. Baijnaih Singh 
V. Siikhu Mahto7i^ I, L. K. 18 Caic. 

634, and Sa77iar Dasadh v. Juggiil 
Kish ore Smgh^ 1. L. K. 23 Gale. 366, 
distinguished. Persons interested to 
the extent of a one-fourth share of 
the supericu’ interest tiled a road-cess 
return under the provisions of the 
Bengal Cess Act, and they stated 
therein, as they were bound to do 
under the law, the names .of the 
tenants in occupation of specific lands. 

Tlie statement which they made was 
against their interest. No similar 
return was filed by the persons who 
represented the remaining three- 
fourtlis share of the superior interest, 
and the Revenue authorities assessed 
the road-cess, as tliey were entitled to 
do, upon the return filed by tlie one- 
fourth shareholders : //cZd, that tlie 
return filed by the one-fourtli sliare- 
holders is admissible in evidence as 
against the remaining shareliolders 
of the superior interest. ISusseerim 
v. Goui'ee Sunkur Singh., 22 H. \V. 

192, distinguished. Section 95 of the 
Bengal Cess Act (IX of 1880) is not 
exhaustive. It was intended to 
restrict the operation of section 21 of 
the Evidence Act, and a road- cess 
return may be admissible in evidence 
as against persons other than the one 
who has made the return. Chalho 
Bingh r. Jhako Sikgh (1911)* I. L. E. 

39 Calc. ... ... ... 995 

testamentary Capacity: iSed Pkobate ... 245 

Thumli.lmpression— Ah. idence—Takmg of 
thumh-im.pression out of Court loith- 
out objection made — AdmissihiUtg of 
such impression m a subsequent tidal 
for giving false evidence — Evidence 
Act il of 1872)^ s. 132^ and pi'oviso 


Thumtr.impression — concld. 

— Penal Code {Act XLV of 1860)^ a. 
193. Where a Magistrate, believing 
that the complainant had given false 
evidence in tlie course of a trial, by 
denying’ the fact of a previous con- 
viction, had his thumb-impression 
taken out of, Court, for the purpose of 
identification in a future prosecution 
under section 193 of the Penal Code, 
and there wvas notliing to show that 
the latter had objected to the taking 
of it : — jEfeZd, that the thumb-impres- 
sion was admissible in a subsequent 
trial for giving false evidence, and 
that the proviso to section 132 of the 
Evidence Act was not applicable, 
inasmucli as (i) the taking of such an 
impression was not equivalent to ask- 
ing a question and receiving an 
answer, (ii) no objection was made to 
the taking of it, and (iii) it was not 
taken in the course of a trial. Queen 
V. Gopal Doss, I. L. E. 3 Mad. 271, 
and Moher Sheikh v. Queen- Empi'ess, 
1. L. E. 21 Calc. 392, referred to. 
Tunoo Mia v. Emperoe (1911), 

I. L. E. 39Calc. ... ... : 

Transfer — Notification by Local Goveim- 
ment, enipoiveidng a particular Judge 
to deal until apart-heard case pending 
in another Cow't, hom far legal — Civil 
Procedure Code {Act V of 1 90S), s. 02 
—Poicar of Disti'ict Judge to transfer 
a case from kisjile., by vhtue of such 
notification. A notification by the 
Local Government, under section 92 
of tlie Civil Proccdiiie Code (Act V of 
1 908), directed to a particular Judge 
and purporting to deal with a parti- 
cular litigation, whicli was already 
pending in the Court of the District 
Judge, is ultra vires. A District 
Judge, therefore, has no power to 
transfer a case brought under section 
92 of the Civil Procedure Code, which 
was pending in his Court, to the Court 
of a particular Subordinate Judge, 
who was empowered by Local Govern- 
ment to try it, by virtue of such a 
notification, Abogl Karim Abu 
Ahmed Khan v. Abdu^ Sobhan Chow- 
DHBY fioil), I.L. E. 39Calc. ... 
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Transferee from Execution-Purchaser : See 

Parties ... ... ggl 

Transfei* of ProperSy Act (IV of 1882), ss. 

4,105,107: /See Kabuliyat ’ ...1016 
Transfer of Property Act (IV of 1832), s, 53 ; 

See Usufructuary mortgage ... 227 
Transfer of Property Act (IV of 1382), s. 85 : 

Mortgage ... ... 527 

Transfer of Property Act (IV of 1882) s. 

126 : See Gift ... ... 933 

Transfer of Property Amendment Act (Hi 
of 1885), s. 3 : See Kabuliyat ...1016 
Transmission by Post; See Sedition ... 622 

Transport: Excisable Articles ...1053 

Trespass Right of Magistrate to order 
search for arms—Crhnmal Procedure 
Code {Act V of 1S98\ ss. $6, 94, 96 
106, Schedule IT I {S') — Jurisdiction 
to issue search loar^'mt—Arms Act 
{XI. of 1878), s. 26 — Provision as to 
recording groimds for belief, in s. 26, 
'whether Mandatory or directory — 
Protection of Judicial officers — 
Directing search where offence has been 
committed is judicial action — Charge 
of want of honafides and malice repro- 
bated. Por some time prior to 27th 
April 1907, much ill-feeling existed in 
iind about Januijpore, a subdivision of 
Mymeusingh, between tlie Hindu and 
Mahomedan communities, and much 
excitement and resentment liad been 
aroused 011 ^ account of the action of 
the Hindus in attempting some days 
before that date to enforce a boycott 
of hideshi or foreign goods. On 27th 
April, at night, a Mahomedan was 
'wounded by a revolver shot fired by 
one of a party of Hindus, dressed as 
iVlahomedans, who after the occur- 
rence took refuge in some cutcherries 
belonging to the leading zamindars of 
the neighbouriiobd who were active 
sympathisers with tlie action of the 
Hindus. A crowd of Mahomedans at 
once collected, and proceeded to the 
eutchernes, but were prevented from 
attacking, them by the District 
ouperm ten dent of Police, and the Sub- 
cii visional Officer, who, hearing of 
what had occun-ed, proceeded to the 


Trespass— 6‘o;z^ri:. 

cutcherries, and restrained the mob 
thereby averting a serious riot. A 
large number of Hindus, some of them 

vvith arms, had collected in a temple 
close by, and liavin;;; boited and barred 
Die do(n-s refused admittance which 
was demanded by the District Superin- 
tendent of Police and the Sub 
divisional Officer. Shots were .fired 
from inside, the temple, and a man in 
the crowd outside was wounded. The 
District Magistrate was then sent for 
and on his arrival on the morning of 
^Sth April ho decided, in consultation 
with the District Superintendent of 
rolice and tlie Subdivisiorial Officer 
that it was necessary to searcii the 
eutchernes to obtain possession of the 
arms used on the 27th, and others 
which It was reported to them were 
concealed _ there, and also for the 
purpose of, and in connexion with the 
investigation of the offences com- 
mitted. Ihe cutcherries were found 
locked, and as no officer or servant of 
the zemindars could he found, tliev 
were broken open under the District 
Magistrate s orders and instructions 
and a search was made therein by the 
District Superintendent of Police and 
tlie men acting under his orders. No 
arms of any kind were found. In a 
suit for trespass ^ against the District 
Magistrate, instituted by one of the 
zarnmdars whose cuicherry had been 
searched: Held (reversing the 
decision of the first Court and of the 
majority of Mie Appellate Court, and 
upholding the decision of Brett J.) 

Hiat the search was Avarranted by the 
t^ode of Criminal Procedure (Act V of 
1898). A serious offence Inid been 
committed against the public tran- 
quilhty into which it was the duty of 
the I^strict Magistrate to enquire, and 
by virtue of his superior rank he was, 
at Jamalpore, the proper person to- 
conduct tlie inquiry. By section 36," 
Schedule III, and section 96 of the 
Code the power of issuing a search, 
warrant was among his ordinarv 
powers, ’ and therefore under section 
AUO he had powers to direct a search 
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fraspiss— 

to be made in ids presence if he 
tiioiig'ht it advisable to do so. TIvafc 
being so,, it was iinnecessaiy to decide 
on the other defences set up but, 
(agreeing with the majority of 
the Court of Appeal) tiiat the District 
Magistrate not liaving complied with 
the preliminary condition prescribed 
by section 25 of the Arms Act (XI of 
1878) could not defend ids action 
under tliat Statute. Also (agreeing 
with Bbett J.), that the District 
Magistrate in directing a general 
search of the plaintiffs cutcJierry in 
view of an inquiry under the Criminal 
Procedure Code, was acting in the dis- 
charge of his judicial functions and, 
had it been necessary, might liave 
appealed for protection to Act XVIII 
of 1850. The charge of personal 
rrnsconduct advanced and reiterated 
without any shadow of proof deserved 
the severest reprobation. Clarke v. 
Brajendra Kishore Roy Cfiowdhury 
(1912), I. L. R, 39 Calc. 


Usufructuary 


lura of Worship : 

Mortgage ... 


Under-raiyat — Bengal Tenancy {Act VIII 
of 188 s, 48 — Holding of unde7'- 
raiyat. Section 48 of the Bengal 
Tenancy Act applies to cases in wiiich 
the land held by the raiyat is co-ex- 
teosive with the land held by the 
under-raiyat. Nim Chand Saha v. 

Joy Chandra Nath (1912), I. L. R. 

39 Calc. ... ... ... 839 

Patta j^or a 'period of indeii- 

nite duration — Ejectment — Notice — 
Benga I Tcrian cy Act (V 11 1 of 1885)^ 
s. 49^ cl. (b). The case of an under- 
raiyat holding under a patta executed 
before the passing of the Bengal Ten- 
ancy Act, and not expressly providing 
for the period of its duration, comes 
within cl. (6) of s. 49 of the Bengal 
Tenancy Act, and the notice must be 
as provided thereunder, Madan Chan- 
dra Kapali v. Jald Karikar^ 6 C. W. 

K. 377, overruled. Raj Kumari Deri 
V Barkatulla Mandal (1911), T. L. 

R, 39 Calc. ... ... 278 


Uodisclosed Principal: See. Principal and 

AGENT ... ... ... 802 

Undivided Interest, purchase of: ySale 

FOR ARREARS OF REVENUE ... 353 

User: See Using as genuine a forged 

DOOUiUENT ... ... ... 4()3 

Using as genwine a forged documejit-— 

Handing over of a forged rent-receipt 
by accused, in the course of a criminal 
trial., to his mukhtear — Examination 
by the mukhtear of a witness thereo?i"^ 
Receipt Med by the Magistrate iDiih the 
record though not proved — Grant of 
sanction to landlord's agent not a party 
to the criminal case — Sanction by suc- 
cessor of Magistrate before whom the 
forged document teas used — Penal 
''Code (Act XLV of 18Q0), s. 471— 
Criminal Procedure Code (Act V of 
1898'')^ a. 19 o. Where the accused, 
during the course of a criminal trial 
against him of rioting and thrift of 
crops, handed over to his nmkhtUar a 
forged rent- receipt, bearing a counter- 
feit seal of '* the landlord, to prove lu’s 
possession, and the latter put the same 
to a witness and questioned to him as 
to its genuineness, hut, on the witness 
alleging that it was a forgery, the 
trying Magistrate took it, initialled it 
I and placed it on the record: HeMy 

! ^ that there was a user of the document 

I within s. 471 of the Penal Code'. 

Amhica Prasad Singh v. Emperor y 
j L L. R. 35 Calc. 8 0, distinguished, 

I A sanction granted to the agent of the 

I landlord whose seal was forged is 

j valid, though neither was a party to 

i the criminal case in wlrich the forged 

document was used. A sanction 
gi*anted by tfie successor of a Magis- 
trate before wliom the forged, tlocu- 
ment was used is good in law. Rati 
Jha Emperor (1911), 1. L. R 39 
Calc. ... ... ... 4()3 

Usufructuary Mortgage— Twm of u-or.diip 
in a temple — Traiisfer of Pro}}ert!f Act 
{IV of 1882)^ s. 59— Mortgoge-ho/ul 
creating right to it or ship, whether 
requires atteslation. A turn of wor- 
j ship is not an interest in immovLil)!*.* 
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Efs*ifract«ai*jf t^fortgage— 

proper^'. Therefore an usufnictiiary 
inert gag-e-bond creating- an interest in 
a turn ()f worship does not require 
attestation by witnesses under section 
o9 of tlie Transfer of Property Act. 
tshan Chandra Roif v. MonmoMni 
Dassi I. L. 11 4 Calc. 683, referred 

Deb 

fl Jl 1), I. L. R. 39 (jaic. 

Valuation of Property, basis of; See Mu. 

NICIPAL ASSESSMENT 

Voters, list of : See Municipal Election 

Zr Municipal ElbctiOxN 

Warrant; See Habeas Corpus 

Warrant with Alterations: See Maqis- 

fRATE, JURISDICTION OF 

Water, passage of: See Dispute con- 

cERNiNo Easement ... ; 

Widow, representative of: See Mortgage £ 

Will; See Hindu Law 


: Will-^concir. 

I See Probate , 

; Withdrawal of Rights: act of State 6U 

I Witnesses, examination of: See Ukiwimu 
; Procedure Code, 1898, s. 2fi8 ggj 

j Words and Phrases < — 

I “Any one individual person”; xSee 

I Municipal election .. r»r- . 

^ _ ... /o4 

i ‘ fiamlJliiig ” and “Wagerirg See 

i Cotton-gambling ... , ggg 

I “ Witnesses for the defence ” : See 

I IRISDJCTION OF MAGISTRATE ... gg 5 

I Work calculated to deprave Nforals: See 

I Obscene Publication ... 3-7 

I Worship, turn of: Usufeuctuahv 

j M^'Mgage ... ... ___ 227 

i Zamindary Rights: Kunjpuea, State 

— - ...711 




